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33,  line  5  of  maiginal  note,/or  *'  signed  "  rtod  "  sent." 

67,  note  i^b),fw  "  32  "  rtad  "  33." 

89,  line  14,  /or  <<  5  &  6  "  reoJ  «*  4  &  5." 
100,  note  (a),  line  1  of  2nd  colnmn,/or  *«  of"  r«aJ  *'  if." 
127,  Une  7  from  bottom, /or  *•  38th  "  T9aA  **  39th."  ^ 

139,         11  from  bottom, /or  "  Geo.  2  "  read  *«  Geo.  1." 
203,         3,  for  **  Leighford  "  read  "  Seighford." 
209,         7,  ditto. 

15,  after  stock,  for  a  comma  eubeiitute  a  semicolon. 

16,  hueri  a  comma  qfter  **  generally." 
237i  last  line,  for  <*  orders  "  rea<f  "  order." 
266,  last  line,  for  "  aboTc  "  read  **  nnder." 

290,  note  (e),  for  «'  7  B.  &  C,  691 "  read  "  3  Q.  B.  R.,  367." 

291,  Une  1,  /or  "  Rex  "  read  "  Regina." 

301,  last  line  bnt  1  of  marginal  note,  for  **  Midsnnuner"  read  "Michaelmas." 
304,  after  line  4,  add  "  Rule  discharged." 
322,  dele  **  Rnd  of  Trinity  Vacation." 
382,  note  (A),  for  **  Bng"  read  •'  Biug," 
466,  line  21,  for  "  59^'  read  "  95." 

490,  16  of  marginal  note,  b^ore  **  on  "  nuert  **  made." 

491,  8  from  bottom, /or  "  88  "  r€«d  "  8." 

6  from  bottom,  ^fter  **  s.  5  "  hueri  [''Garwood's  edition."] 
493,  add  a  reference  to  *'  Re^a  ▼.  SevenoaJte,"  **  post.  p.  601,  note  {by 
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(Rontt  of  (BuetrCsi  iSenri)* 


HILAKY  TERM,  1844. 


1844. 

The  Queen  v.  Lord  Godolphin  and  Another.         January  l2th. 
J.  HIS  was  a  motion  for  a  mandamus  to  compel  the  Where  a  poor- 

,  .  rate  had  been 

defendants,  two'  of  the  justices  of  Cambridgeshire,  to  made  and 
sign  and  allow  a  rate,  or  assessment,  made  for  the  relief  ovCTscerJ  onfy 
of  the  poor  of  the  parish  of  Cottenham  on  the  8th  of  ^  *^^*jjj^'. 

December  last.  wardens  not 

From  the  affidavits  it  appeared,  that  there  were  two  gwom,  and  the 
OTcrseers  and  two  churchwardens  in  the  parish;  but  that  {^^Ji^Iton"'* 
the  churchwardens  had  never  been  sworn,  and  had  not  account  of  its 

not  being  signed 

acted.     The  rate  had  been  made  hj  the  overseers,  and  by  a  majority 
signed  by  them;  but  the  justices  refused  to  sign  and  officers^  man- 
allow  it,  because  it  was  not  signed  by  a  majority  of  the  ***™""  '^f*®^ 

o  J  *f        J  commandmg 

parish  officers.     It  also  appeared  that  the  overseers  had  the  justices  to 
already  expended  50Z.  in  the  relief  of  the  poor,  and  had  the  rate. 
no  other  means  of  reimbursing  themselves  than  by  the 
rate  in  question. 

Gunning^  in  support  of  the  motion. — The  justices  acted 
improperly  in  refusing  to  sign  this  rate.  The  church- 
wardens, not  having  been  sworn  in,  were  not,  properly 
speaking,  churchwardens  at  all,  and  could  do  no  act  in 

*    VOL.  I.  B  N.  8.  C. 
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1844. 


Thb  Queen 

r. 

GODOLPIIIN. 


the  execution  of  their  office  (a).  In  point  of  fact,  no 
churchwardens  have  been  sworn  in  in  this  parish  for  six 
years. 

But  if  the  rate  produced  to  the  justices  was  good  on 
the  face  of  it,  they  had  no  discretion  in  the  matter, 
Regina  v.  Earl  of  Yarhorough  (i),  the  allowing  and  sign- 
ing a  rate  being  not  a  judicial,  but  merely  a  minis- 
terial act:  Rex  v.  The  Justices  of  Dorchester  {e).  There 
is  nothing  on  the  face  of  this  rate  to  show  that  it 
has  not  been  regularly  made;  and,  if  it  be  bad,  the 
parties  aggrieved  may  appeal  against  it  aflerwards. 


Williams,  J. — Take  a  rule  {d). 


(a)  By  the  118th  canon,  ^'  the 
office  of  all  churchwardens  and 
sidesmen  shall  he  reputed  ever 
hereafter  to  continue  until  the 
new  churchwardens  that  shall 
succeed  to  them  be  sworn;  which 
shall  be  the  first  week  after  Eas- 
ter, or  some  week  following,  ac- 
cording to  the  direction  of  the 
ordinary,''  Arc.    4  Bium's  Eccl. 


Law,  App.  11 ;  2  Gibson's  Codex 
Juris  Eccles.  962. 

(6)  12A.&E.416;3P.&D. 
491. 

(c)  1  Str.  393. 

{d)  Absolute  in  the  first  in- 
stance. See  Rex  v.  EdUuion 
{Churchwardens^  ^c),  1  N.  &  P. 
20. 


HILARY  TERM,  7  VICT.  8 

1844. 
In  the  Matter  of  Jones.  January  IS^A. 

An  this  case,  WiUiam  Jones,  a  prisoner  in  Stafford  Gaol,  The  cxamina- 

111  1  1  1  .All  i/»         tion  into  a  com- 

bad  been  brought  up  by  a  wnt  of  habeas  corpus  beiore  plaint  ander  the 
the  Court  of  Queen's  Bench,  to  be  discharged,  on  the  a.a^mnstbe 
ground  that  the  conyiction  on  which  his  commitment  had  ^^^  ^P°'^ 
been  made  was  bad.     The  prisoner  had  been  conyicted,      Therefore, 
under  the  4  Geo.  4^  c.  34,  s.  3,  by  one  of  the  justices  guting  that 
of  Staffordshire,  for  absenting  himself  from  his  master's  pi;^Sth^^" 
service.     The  conviction  was  as  follows : —  made  before 

-^  n   c\         a*         1  TTTl  1      •  11  'O^'tf   one  &C.y 

**  County  of  Stafford.  Whereas  complaint  hath  been  on  oath ;  and 
made  unto  me,  one  of  her  Majesty's  justices  of  the  peace  duiy'examin^ 
in  and  for  the  said  county,  upon  the  oath  of  James  Hi®  P"^*^  ^^^ 

''        '^  alleigations  of 

Dabbs,  miner,  that  William  Jones,  late  of  ^'  &c.,  "  hath  both  the  said 
contracted  with  the  said  James  Dabbs,   and  Samuel  ing  the  matter 
Dabbs,  his  partner,  to  serve  them  until "  &c.,  "  and  hath  p^trCnor""' 
entered  into  such  service,  and  absented  himself  from  the  8t*t»ng  upon 

oath)t  and  do 

same  service,"  &c.  ^^  And  whereas,  in  pursuance  of  the  adjudge''  &c., 
statute  in  that  case  made  and  provided,  I  have  duly  ear-  ^**  ^  '  *  * 
ammed  the  proofs  and  allegatums  of  both  the  said  parties 
touching  the  matter  of  the  said  complaint,  and,  upon  due 
consideration  had  thereof,  have  adjudged  and  deter- 
mined, and  do  hereby  adjudge  and  determine  the  said 
complaint  to  be  true.  And  I  do  therefore  convict  the 
said  William  Jones  of  the  said  offence,  in  pursuance  of 
the  statute  in  that  case  made  and  provided.  These  are 
therefore  to  command  you,"  &c. 

Bodkin  now  moved  that  the  prisoner  might  be  dis- 
charged. The  statute  4  Geo.  4,  c.  34  (a),  under  which 
the  prisoner  was  convicted,  was  passed  to  extend  the 


(a)  The  5th   section   enacts,  and  conclusive."     See,  as  to  the 

**  that  every  order  or  determina-  effect  of  these   vords,   Rex  v. 

tion  of  such  justice  or  justices,  TVrre^,  2  T.R.  734;  Rex  y.  Jukes, 

made  imder  this  act,  shall  be  final  8  T.  R.  544. 
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powers  of  (amongst  other  acts)  the  20  Geo.  2,  c  19,  hj 
which  the  certiorari  ia  taken  awaj,  and  there  is  no 
appeal  The  inBtnimeDt,  therefore,  should  clearlj  be 
good  on  the  face  of  it ;  bat  it  does  not  appear  here  that 
the  evidence  vhich  the  magistrate  received  on  hearing 
the  case  was  taken  on  oath. 

V.  Lee,  contr^  was  liere  called  upon  by  the  Courts — 
On  referring  to  the  conviction,  it  does  appear  that  the 
evidence  was  taken  on  oath.  The  word^  "  I  have  d%dy 
examined  "  must  mean  "  examined  on  oath."  And  "  the 
proofs  and  allegations  "  mean  the  proofs  and  allegatJons 
of  Dabbs,  who  is  stated  to  havedepoaed  on  oath.  \WH- 
Uamt,  J. — The  first  is  preliminary ;  then  comes  the  part 
which  refers  to  hearing  the  merits,  and  that  should 
appear  to  have  been  on  oath.]  The  question  is,  whether 
the  former  part  cannot  be  called  in  aid  of  the  latter,  and 
both  read  together. 

Williams,  J.— I  do  not  think  that  conatruetion 
would  do,  nor  do  I  think  that  this  instrument  ia  to  be 
construed  differently  from  other  instruments.  No  vio- 
lence must  be  done  in  the  construction  of  it.  Here  a 
prim&  facie  case  was  made  out  on  oath  before  the  magis- 
trate for  him  to  try,  and  the  hearing  it  afterwards  should 
be  atated  to  have  been  on  oath  also.  The  prisoner  must 
be  diecliarged. 

The  prisoner  was  dischar^;«l. 


HILARY  TERM,  7  VICT. 


The  Queen  v.  The  Inhabitants  of  CaANBROOK.        January  l7tL 

vJN  appeal  agidnst  an  order  of  two  justices,  dated  the  The  pauper 
29th  July,  1841,  for  the  removal  of  Kichard  Ellis  and  cnpiedatene- 
Ann  his  wife,  and  their  seven  children,  from  the  parish  JJ^yeariy  iint 
of  Cranbrook,  in  the  county  of  Kent,  to  the  parish  of  ?f^^^'-»  *™™ 

^  ^  ChnstmaSy 

Hawkhurst,  in  the  same  county,  the  sessions  quashed  1838,  to  April, 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  whole  of  which 
Mowing  case:-  f^^^^' 

premises  to  W., 

On  the  21st  of  December,  1838,  the  pauper,  Eichard  5/.  4«.  a  year. 
Ellis,  entered  into  an  agreement  with  Samuel  Dobell,  as  rentwat^M  * 
i^ent  to  Thomas  Smith,  for  renting  a  tenement  in  the  [^  the  pauper 

,  ,     .  ,  by  ■  cheque, 

parish  of  Cranbrook,  consisting  of  a  house  in  two  dwell-  which  the  paa- 

•  ..I  •  />iij^i  •  J.  per  handed  over 

ings.  With  some  pieces  01  land  and  other  premises,  at  {qd  .  ^^ 
the  rent  of  18£  a  year,  under  the  following  memoran-  f^^^^J^ 
dum  of  agreement,  which  was  duly  stamped  and  put  in  making  toge- 

..  J  tr  r  therthesum 

evidence : —  of  8/.  6t.  6rf. 

"  Memorandiim,  made  this  2l8t  day  of  December,  ^^  i839°on  * 
1838,  of  an  agreement  between  S.  Dobell  of  Cranbrook,  account  of  the 

^  ^^  ^  '  '  rent  due  at 

as  agent  for  Mr.  T.  Smith,  of  London,  tailor,  and  Ri-  Christmas  in 
chard  Ellis,  of  Cranbrook,  cooper.     That,   from   and  the  <^urs'e  of " 
after  the  25th  day  of  December,  1838,  those  two  tene-  i84j^'^;*^d* 
ments  situate  at   Milkhouse-street,  with  one  piece  of  ^^  J^^nt  of 
meadow  land,  one  piece  of  arable,  a  plat  and  pond,  with  year  direct  to 
the  gardens,  one  lodge,  one  shed,  and  one  yard,  now  i84o!*thcpau-' 
occupied  by  the  said  Richard  Ellis  and  his  under-tenant  per  was  rated  to 

*^  •'  the  poor  8  rate 

West,  shall  be  at  the  rate  of  18£  a  year,  payable  half-  for  the  pre- 

____  /»  n  1  n  niises  in  qneS' 

yearly."     [Then  followed  agreements  as  to  terms  of  tion;  which 
tenancy  not  material.]  "Z^n^ 

and  resided 
thereon  for  more  than  forty  days  afterwards. 
Heldt  that  the  Conrt  would  not  infer  from  the  facts  stated  that  the  last  payment  of  5/.  Am, 
by  W.  was  a  payment  on  account  of  the  first  year's  rent,  so  as  to  make  up  the  sum  of  10/. 
of  rent  actually  paid  in  one  year,  required  by  the  6  Geo.  4,  c.  57,  to  enable  the  pauper  to  gain, 
a  settlement  by  payment  of  rates,  ^the  sessions  not  haying  expressly  found  that  that  pay- 
ment was  to  be  so  appropriated). 
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Under  the  above  agreement,  the  pauper,  HlUia,  occa- 
[ued  from  Christmas,  1838,  to  April,  1841,  and  during 
the  whole  of  that  time  underlet  a  part  of  the  premises 
to  West,  who  occupied  such  part  at  a  rent  of  SI  it.  a 
year.  West  having  been  an  under-tenant  to  Ellis  of  a 
part  of  the  same  premises  previously  to  the  malring  of 
the  above  agreement,  and  having  had  hb  furniture  dis- 
trained upon  in  consequence  of  Ellis  not  having  ptud  his 
rent  to  the  owner  of  the  preniises,  he  (West)  ptud  hia 
year's  rent,  which  became  due  in  1839,  by  a  cheque 
obtained  from  his  (West's)  employer,  which  cheque  was 
handed  over  by  Ellis  to  Dobell ;  and  Ellis  also  in  that 
year  piud  the  further  sum  of  3^  '2s,  Qd.  to  Dobell, 
nialring  together  the  sum  of  8^  6t.  6d.  pmd  during  that 
year  on  account  of  the  rent  which  accrued  due  at 
Christmas,  1839.  During  ttus  year  Ellis  pud  no  rate 
whatever. 

In  the  course  of  the  second  year  of  the  pauper's 
tenancy,  that  is  to  say,  from  Christmas,  1839,  to  Christ- 
mas, 1 840,  the  under-tenant.  West,  pud  his  rent  of  5L  4<. 
for  that  year  direct  to  the  owner  of  the  premises. 

In  October,  1840,  Ellis  was  rated  to  a  poor's  rate 
for  the  premises  in  question,  in  the  sum  of  7<.  3di., 
which  rate  he  duly  pud  in  January,  1841,  and  sub- 
seqaently  resided  on  the  said  premises  more  than  forty 
days. 

The  question  for  the  Court  is,  whether  the  pauper, 
lUchard  Ellia,  under  the  above  circumstances,  acquired  a 
setUement  in  Cranbrook  by  payment  of  rates.  If  the 
Court  should  decide  this  question  in  the  affirmative,  the 
order  of  ses^ns  b  to  be  confirmed,  otherwise  it  is  to  be 
quashed. 

Watton  and  Sir  ^.  Biddell,  for  the  appellants  (a).  ^ 
(a)  Before  Lord  Drnman,  C.  J.,  Palleton,  Coitridge,  and  Wight- 
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The  pauper  gained  a  settlement  in  Cranbrook  by  pay-        1844. 
ment  of  rates.     It  appears  that  he  was  duly  rated  to  the    „^""T""^^ 

.     /^  "^  .        .  The  Qukbn 

poors  rate  in  October,  1840,  for  the  premises  in  ques-  «. 

tion,  paid  the  rate,  and  resided  forty  days.     That  is  a    cranbbook. 

sufficient  compliance  with  the  3  W.  &  M.  c.  1 1,  s.  6,  as 

it  has  been  decided  that  he  need  not  pay  all  the  rates  (a). 

The  6  Gea  4,  c^.  57,  put  a  restriction  on  such  settle- 

ments,  by  making  it  necessary  that  the  tenement  '^  shall 

be  occupied  under  such  yearly  hiring,  and  the  rent  for 

the  same,  to  the  amount  of  10^,  actually  paid,  for  the 

term  of  one  whole  year  at  the  least."    Both  these  have 

been  complied  with.     It  is  evident  that  the  legislature 

did  not  require  that  the  occupation  should  be  by  the 

pauper,  as  that  statute  repeals  the  59  Geo.  3,  c.  50, 

which  did  require  it.     Rex  v.  Great  Bentley  (6),  Rex  v. 

Stoke  Damerel  (c),  and  Regina  v.  Brigthelmstone  {d)  are  all 

authorities  to  that  effect     The  question  then  is^  whether 

the  rent  was  paid  for  one  year  to  the  amount  of  10/.,  so 

as  to  comply  with  that  statute.     It  is  not  necessary  that 

the  pauper  should  pay  the  rent.  Rex  v.  Kibwortk  Har^ 

court  (e).  Rex  v.  RtUhyn  (jf),  nor  that  the  \0L  should 

be  paid  within  the  same  year :  Rex  v.  WiUoughby  (y). 

In  this  case  the  pauper  handed  over  his  under-tenant's 

cheque  to  the  landlord,  and  paid  3Z.  2s,  himself,  making 

together  a  payment  of  8/.  6^.  in  the  year  1840.   In  1841 

the  imder-tenant  paid  his  rent,  5/.  4^.,  to  the  owner  of  the 

premises,  which  was  in  effect  a  payment  by  the  pauper, 

and  made  up  the  sum  of  13^  lOs.     [Wiffhtman,  J. — - 

The  case  states  that  West  paid  for  that  year,  1841.  He 

was  not  liable  for  1840.]     His  goods  were  always  dis- 

tndnable  by  the  landlord  for  Ellis's  rent;  and  if  the  land* 

lord  received  money  from  him,  it  only  reUeved  his  goods 

(a)   Rex  V.  Bramley^  Burr.         (rf)  1  Q.  B.  R.  674. 
Sett.  C.  75.  [e)  7  B.  &  C.  790. 

(6)  10  B.  &  C.  520.  (/)  5  B.  &  Ad.  215. 

(c)  6  A.  &  E.  308.  (^)  4  A.  &  £.  143. 
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1844.  pro  tanto.  [Pattesorii  J. — We  are  not  told  what  passed 
The  Queen  ^^^'^^^^  ^^  landlord  and  West :  the  landlord  might  ap- 
I  h  h*'*  propriate  the  payment  as  he  liked.]      No   doubt  the 

Cranbrook.  parties  may  appropriate,  but  if  they  do  not,  thelaw  wilL 
Here  no  appropriation  is  found;  West  was  not  an  agent 
to  make  a  specific  payment,  but  to  pay  generally  on  ac* 
count;  and  even  an  agent  of  a  debtor  cannot  appropriate 
a  payment  to  suit  his  own  convenience.  If  there  had 
been  a  surety  for  one  year  and  not  for  another,  the  land- 
lord could  not  have  appropriated  that  payment  to  the 
latter  year,  nor  would  such  payment  be  a  bar  to  the 
Statute  of  Limitations.  A  constructive  occupation  has 
been  held  sufficient  in  Regina  v.  St.  Mary  Kalendar  (a), 
and  at  all  events  this  is  a  constructive  payment. 

Sir  W,  Folletty  Solicitor-General,  and  Deedes,  for 
the  respondents. — The  object  of  the  legislature  in  the 
6  Geo.  4,  c.  57,  s.  2,  was  to  test,  by  actual  payment, 
whether  the  tenant  was  worth  10/.  a  year.  The  pro- 
position contended  for  by  the  appellants  amounts  to  this: 
that,  if  a  pauper  rents  a  house,  and  pays  one  year's  rent, 
and  many  years  after  is  rated,  and  pays  one  rate,  he 
gains  a  settlement.  But  there  is  no  evidence  that  the 
money  here  was  paid  for  the  year  1840,  and,  therefore, 
the  Court  is  not  at  liberty  to  find  that  it  was  so.  It 
is  in  distinct  terms  a  payment  for  the  following  year. 
There  is  no  such  thing  as  legal  appropriation  of  pay- 
ments, except  in  the  case  of  accounts  between  parties. 
[Here  they  were  stopped  by  the  Court.] 

Lord  Denman,  C.  J. — If  the  sessions  wished  us  to 
draw  an  inference  from  the  facts  stated,  I  should  say 
that  this  was  not  a  payment  on  accountof  the  first  yearns 
rent.     If  they  did  not,  they  should  have  found  the  fact 

(a)  9  A.  &  £.  C26. 
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expressly.     It  would  be  extremely  objectionable  to  send        1844. 

such  a  case  back  to  be  re-heard,  as  it  would  invite  tam-  "^ 

.  -     ,         .  Thb  Qdeen 
penng  with  the  witnesses.  v. 


Inhabitants  of 

C&ANBROOK. 


The  rest  of  the  Coiu*t  concurred. 

Order  of  sessions  quashed. 


In  the  Matter  of  White.  ^^^^  ,g^ 

J.N  this  case  Butt  moved,  on  behalf  of  the  prosecution,  Where  a  party 

y»  <  •         •  J     1    •  •  /*  xi-  bound,  at  the 

for  a  oertioran  to  bnng  up  a  recognisance  01  the  peace  en-  quarter  ses- 

tered  into  by  William  White,  who  had  been  bound  over  "°'^«»  in  recog- 

J  '  nisancestokeep 

at  the  Somerset  Michaelmas  quarter  sessions,  1843,  to-  the  peace,  is 

_                                                             .        1         1      i-i       i_  afterwards  con- 
keep  the  peace,  and  smce  convicted  at  the  October  petty  yicted  at  the 

sessions  at  Wells,  of  an  assault.     The  recognisances  had  Sf  Ma^X'in 

been  duly  returned  to  the  January  quarter  sessions,  order  to  estreat 

^  ^  ^     ^  'the  recognis- 

but  no  proceedings  could  be  taken  on  them  there,  and  ances^itisne- 

it  wa8  necessary  to  bring  them  up  to  this  Court  in  order  STIp'bJ'^ 

to  proceed  upon  them  by  scire  facias.  T-S^^ll^a 

by  scire  focias. 

Williams,  J. — ^You  cannot  proceed  upon  them  within 
out  bringmg  them  up. 

Bule  granted  (a). 

(a)  See  Jtegina  v.  The  Jtutices  of  the  Weei  Riding^  {In  re 
Thomlon)t  7  A.  &  £.  583. 
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January  20M.     The  Queen  r.  The  Inhabitants  of  Cumberworth 

Half. 

Intheezamina.  vJN  appeal  against  an  order  of  two  justices  for  the 
^"ibyT"^'  removal  of  William  Burdett  and  Sarah,  his  wife,  from 
spondents  with   the  township  of  Denby,  in  the  West  Biding  of  the 

an  order  of  re-  ^  . 

moTal,  it  was  county  of  York,  to  the  township  of  Cimiberworth  Half, 
pauper  had  ^^  ^^  ^^^  Biding,  the  sessions  confirmed  the  order, 
'^corentfn/ tn^    Subject  to  the  opinion  of  this  Court  on  the  following 

denture:" —        caSC : — 

these  words  The  examinations  on  which  the  order  was  made  were 

toshew Aar'     (®^  ^^  ^  ^^  material  to  the  decision  of  the  Court)  as 

the  indenture,      follow  : 

which  had  been  ,    ,  , 

destroyed,  and  William  Burdett,  the  pauper,  said,  "  When  I  was 
mwe  than  about  fourteen  years  old  I  was  put  out  an  apprentice  by 
tiiirty  years        covenant  indenture  to  Amos  Burdett  for  the  term  of  seven 

before,  was  not 

aparieh  in-       years,  to  leam  the  trade  of  a  clothier,  and  1  went  to  and 
Where  resided  with  the  said  Amos  Burdett  in  Cumberworth 

pcaUtetcd  that  Half,  Under  the  said  indenture,  for  five  years  and  six 
the  pauper  had  months,  when  my  brother,  Joseph  Morton,  purchased 
ment"^rent-  my  time  out,  and  the  mdentures  were  destroyed,  and 

inf  a  tenement,    -ri  i  a.      •  i.i.^* 

consisting  of  I  have  never  done  any  act  smce  whereby  to  gain  a 
thekeepii^       setUement." 

and  feeding  of 

a  cow  by  and  On  the  hearing  of  the  appeal,  as  soon  as  the  respondents 
andpremuee  had  Opened  their  case,  the  appellants  objected  that  the 
Held  thaT  *^*^  examination  xoas  insufficient  on  the  face  of  ity  and  that 
these  words  did  ^^  order  of  removal  oufi^ht  to  be  quashed.    The  grounds 

not  suflBciently  .  . 

describe  such  a  of  insufficiency  relied  on  under  the  grounds  of  appeal 
would  confer  a  were,  that  it  did  not  appear,  by  the  said  examination, 
iT  didnot'a  ^  whether  the  said  binding  was  allowed  by  two  justices  of  the 
pear  that  the  peace,  and  that  it  did  not  appear,  by  the  said  examination, 
exclusiyely  fed  either  that  the  money  given  or  contracted  for  in  relation 
product crft^  to  such  apprentice  was  inserted  in  the  said  indenture, or 

land. 
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that  the  said  indenture  was  duly  stamped  in  pursuance         i844. 
of  the  statutes  in  force  at  the  time  it  was  executed.      ^^     ''^^ 

m^m^  ThB  Qitkhv 

The  Court  of  quarter  sessions  overruled  the  objections  v. 

taken,  and  held  the  examination  good.  ^"cummr!  °^ 

After  this  decision  of  the  Court,  the  appellants  con-  ^obth  Half. 
ceded  that  the  respondents  were  able  to  prove  their  case 
as  stated  in  the  examinations,  and  proposed  to  rely  on  a 
subsequently  acquired  settlement,  which  was  set  out  in 
their  seventh  ground  of  appeal,  and  was  as  follows : — 

'^  That,  subsequent  to  the  said  alleged  apprenticeship 
in  our  said  township  of  Cumberworth  Half,  (that  is  to  say), 
in  or  about  the  year  1812,  the  said  W.  Burdett,  the  pauper, 
rented  a  cottage  or  tenement  at  Exley  Gate,  in  your 
said  township  of  Denby,  in  which  he  resided  for  the  term 
of  one  whole  year  at  the  least ;  and  that,  in  or  about  the 
year  aforesaid,  and  at  the  same  time  that  he  so  occupied 
and  resided  in  the  said  cottage  or  tenement  at  Exley 
Grate  aforesaid,  he  also  rented  and  occupied  another  terie^ 
mmt  at  Denby  Hall  in  your  said  township  of  Denby, 
consisting  of  the  keeping  or  feeding  of  a  cowy  of  which  he 
was  the  owner,  by  and  on  the  land  and  premises  of  James 
Haigh  of  Denby  Hall  aforesaid,  for  the  space  of  one 
whole  year,  and  which  was  of  the  value  of  10/.  a  year  at 
the  least,  and  for  which  the  said  pauper  paid  to  the 
said  James  Haigh  the  sum  of  4«.  a  week  during  the 
whole  year,  whereby  the  said  pauper  did  acquire  a  set- 
tlement and  is  now  legally  settled  in  your  said  township 
of  Denby."  . 

To  this  the  counsel  for  the  respondents  objected,  that 
it  did  not  disclose  on  the  face  of  it  a  legal  settlement  in 
Denby.  The  sessions  thought  the  objection  valid,  and 
confirmed  the  order.  If  the  Court  of  Queen's  Bench 
should  be  of  opinion,  either  that  the  said  examination  of 
the  respondents  is  bad,  as  contended  by  the  appellants, 
or  that  the  seventh  ground  of  appeal  does  not  shew  a 
legal  settlement  in  Denby,  then  the  said  order  of  removal 
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1844.        and  the  order  of  sessions  are  to  be  quashed ;  otherwise 
^      ^  to  stand  confirmed. 

Thb  Queen 
r. 

Cumber.  Sir  G>  Letmn  and  Overend,  in  support  of  the  order  of 

WORTH  Half,  s^ggions  (a). — The  examinations  sent  by  the  respondents 
are  sufficient,  as  disclosing  the  nature  of  the  settlement; 
they  state  that  the  pauper  was  bound  apprentice  "  by 
covenant  indenture  ;  "  and  those  words  shew  what  sort  of 
indenture  was  meant.  A  covenant  indenture  is  contra* 
distinguished  from  a  parish  indenture^  and  the  distinc- 
tion is  one  generally  recognised.  There  need  be  no 
covenant  in  a  parish  indenture ;  the  apprenticeship  in 
question  is  in  exercise  of  the  statutable  authority  given 
by  the  43  Eliz.  c  2,  s.  5 ;  whereas  in  other  indentures 
there  must  of  necessity  be  a  covenant. 

On  the  second  point,  also,  the  sessions  were  right. 
The  statement  in  the  seventh  ground  of  appeal  is  insuf- 
ficient, as  it  does  not  allege  that  the  cow  was  to  be 
fed  on  the  land  exclusively.  Rex  v.  Minster  (i),  where 
Lord  JEllenborouffh,  C.  J.,  said  a  settlement  was  gained 
under  similar  circumstances,  because  the  pauper  had  a 
profit  issuing  out  of  land  to  be  taken  in  loco  certo, 
which  does  not  appear  here.  See  also  Rex  v.  Sut- 
ton St,  Edmunds  (c) :  in  which  Abbott,  C.  J.,  says, 
referring  to  the  case  of  Rex  v.  Oswald  Twissell{d),  that 
**  it  is  an  authority  to  shew  that  the  contract  must  ap- 
ply to  growing  produce,  and  that  a  contract  partly  for 
growing  produce,  and  partly  for  hay,  is  insufficient  to 
give  a  settlement."  In  this  case  the  agreement  cannot 
mean  that  the  cow  was  to  be  pasture-fed  exclusively ; 
for  if  the  ground  were  covered  with  snow,  then  it  would 

(a)  Argued,  on  the  firat  point,         (c)  1  B.  &  C.  536. 
in  Michaelmas Tenn,  1843,  before         {d)  Mich.  T:  1818,  mentioned 

Lord  2>ffninait,  C.  J.,   Williams,  a\9ohyBay!eyt^.,\nRexy,Bard- 

Coleridffe,  and  Wightman,  Js.  well,  2  B.  &  C.  1G3. 

{b)  3  M.  &  S.  276. 
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be  impossible ;  and  it  most  have  meant  that  in  that  case        1844. 
the  cow  was  to  be  fed  by  some  other  means.     The  ex-      ^ 
pression  "  by  and  on  ^  Avould  be  satisfied  by  referring  v. 

one  to  the  person,  the  other  to  the  land;  or  by  referring  'cumbkr- 
part  of  the  time  to  the  « land,"  and  part  to  the  "  pre-  ^^^^h  Half. 
mises,"  which  last  word  means  something  different  from 
land.  The  expression  might  be  satisfied  by  feeding  the 
cow  with  hay  produced  on  the  land  in  a  previous  year. 
The  contract  ought  expressly  to  state,  that  the  cow  was 
to  be  pasture-fed :  Rex  v.  Tisbury  (a).  [They  also 
cited  Rex  v.  Piddletrenthide  ifi) ;  Rex  v.  Stoke-upon* 
Treat  (c) ;  Rex  v.  Darley  Abbey  (d);  and  Rex  v.  Thorn-- 
ham  («).] 

At  any  rate,  the  words  are  ambiguous,  and  the  Court 
will  hold  them  insufficient  on  that  account ;  Regina  v. 
The  Justices  of  the  West  Riding  {/) ;  and  no  intendment 
will  be  made  in  favour  of  a  settlement ;  Regina  v.  The 
Recorder  of  Leeds  (g). 

Hall  and  Pashleyy   contr^ — As  to   the  first  point, 
there  are  covenants  on  both  sides  where  a  person  is  , 

bound  a  parish  apprentice,  as  well  as  where  he  binds 
himself.  The  appellants  are  to  be  made  acquainted 
with  the  settlement  intended  to  be  set  up ;  they  should 
be  told  whether  a  parish  indenture  be  meant  or  not. 
The  requisite  inquiries  to  be  made  in  the  two  cases  are 
different;  at  all  events,  the  term  ^'covenant  indenture" 
is  very  indefinite.  \_Coleridgey  J. — The  statute  of  43 
Eliz.  seems  to  make  a  difference  between  covenant 
indentures  and  others ;  the  words  there  are,  '^  the  bind- 
ing by  the  parish  officers  shall  be  as  effectual  to  all  pur- 
poses as  if  such  child  were  of  full  age,  and  by  indenture 

(a)  2  Nol.  19.  (e)  6  B.  &  C.  733. 

(6)  3  T.  R.  772.  (/)  2  Q.  B.  Rep,  505. 

(c)  10  East,  496.  {g)  Id,  547,  note  (a)  to  Regina 

\d)  14  East,  280.  v.  Wymondham,  Id,  541. 
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1844.         of  covenant  bound  him  or  herself."]     The  expression 
S'^^X'^^      *'  covenant  indenture  "  is  even  there  ambiguous. 

«.  As  to  the  second  point,  there  is  a  sufficient  allegation 

CuMBBR.      of  renting  a  tenement  under  the  statute ;  the  precise 

WORTH  Half,  ^^j^  ^f  13  &  14  Car.  2,  c.  12,  s.  1,  are  used.     [Cofc- 

ridffe,  J. — Suppose  the  words  had  been,  "  on  land  and 
stables?"]  The  subject  of  the  taking  is  alleged  to  have 
been  a  tenement;  all  the  ingredients  of  a  settlement  are 
stated,  and  the  rest  is  matter  of  evidence ;  the  statement 
cannot  be  injured  by  the  use  of  the  word  **  premises" 
which  follows.  [^Wiffhtman,  J. — May  not  "by"  refer 
to  the  person,  the  land-owner,  and  not  to  the  land  ?] 
That  would  be  a  forced  construction ;  the  allegation  is 
sufficient  as  it  stands.  The  statute  of  13  &  14  Car.  2 
is  to  be  construed  liberally :  Kinver  v.  Stone  {a) ;  where  it 
was  said,  that  the  real  foundation  for  gaining  a  settle- 
ment by  renting  a  tenement  was  a  man's  ability  to  pay 
10/.  per  annum. 

Lord  Denman,  C.  J. — The  first  question  is,  whether 
this  examination  is  sufficient  whereon  to  found  the  order 
of  sessions.  I  entertained  doubts  upon  the  subject,  but 
I  now  think  that  the  term  "  covenant  indenture"  is  suf- 
ficiently descriptive  to  distinguish  the  instrument  as  an 
indenture  containing  covenants  from  a  mere  parish  inden- 
ture. As  to  the  second  point,  the  statement  in  the 
seventh  ground  of  appeal  was  ssud  at  the  sessions  to  be 
insufficient ;  I  think  it  states  what  does  not  disclose  a 
tenement.  The  duty  is  imposed  upon  us  to  decide ;  and 
we  are  bound  by  Bex  v.  Tishury  (&),  and  the  cases  which 
have  followed  it,  to  hold,  that  such  a  settlement  can 
only  be  gained  by  express  agreement  that  the  animal  is 
to  be  fed  on  the  growing  produce  of  the  land.  The 
reasonable  construction  here  is,  that  the  cow  was  to  be 

(a)  2Str.678.  (h)  2  Nol.  19. 
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fed  bj  Haigh  on  his  premises ;  but  that  is  insufficient ;         i844. 
it  does  not  shew  that  it  was  to  be  fed  on  the  particular    _ 

,  The  Queen 

land,  so  as  to  constitute  the  tenement  which  will  confer  v. 

.  .1  .  Inhabitants  of 

a  settlement.  Comber- 

worth  Halv. 

Patteson,  J. — I  was  not  present  at  the  former  dis- 
cussion,  but  I  quite  agree  with  the  Lord  Chief  Justice, 
that,  the  indenture  being  lost,  the  words  ^^  covenant 
indenture"  were  sufficient  to  distinguish  it  from  a  mere 
parish  indenture.  The  other  point  is  quite  clear.  It 
would  be  very  strong  to  say,  that,  by  the  words  "  by 
and  on  the  land  and  premises''  is  meant,  that  the  cow 
was  to  be  fed,  as  it  is  conceded  it  must  be,  on  the  grow- 
ing crop  for  the  whole  year :  reddendo  singula  singulis, 
these  words  could  only  mean,  as  long  as  the  land  would 
supply  it,  and  elsewhere  when  it  would  not.  The  law  is 
laid  down  most  clearly  in  Rex  v.  Sutton  St,  JSdmuncTs  (a), 
where  Abbott,  C.  J.,  says,  "  It  has  been  settled  in  several 
cases  that  the  Uberty  to  take  the  profits  of  land  by  the 
mouths  of  cattle  is  a  tenement  within  the  meaning  of  the 
13  &  14  Car.  2 ;  but  the  case  of  Sex  v.  Oswald  Twissell 
is  an  authority  to  shew  that  the  contract  must  apply  to 
growing  produce,  and  that  a  contract  partly  for  growing 
produce  and  partly  for  hay,  is  insufficient  to  give  a  set- 
tlement.^ That  is  very  dear,  and  entirely  supports  the 
distinction  between  a  general  contract  to  feed  for  the 
whole  year,  and  a  contract  to  feed  from  the  growing 
produce  of  the  land. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  think 
that  the  sessions  were  right  on  both  points.  As  to  the 
first,  I  was  of  a  contrary  opinion  at  one  time ;  but  when 
you  consider  that  parish  indentures  came  in  first  with 
the  43rd  Eliz.  c  2,  it  would  seem  from  the  words  of 

(a)  1  B.  &  C.  536. 


WORTH  Half. 
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1844.        that  statute  that  they  were  put  in  opposition  to  inden- 
_      .  tures  of  covenant.     And  so  it  is  reasonable  to  conclude 

The  Quebn 

9.  that  the  words  *'  coyenant  indenture '^  meant  something 

Inhabitants  of  .  •i.-i  iii/»  /»i 

Cumber,  more  than  parish  indenture ;  ail  the  facts  oi  the  case,  too^ 
are  consistent  with  this  supposition.  As  to  the  second 
point,  I  think  that  any  one,  reading  the  words  as  a  man 
of  common  sense,^  would  say  the  tenement  was  here  meant 
to  include  keeping  and  feeding  on  the  land  and  premises ; 
but  using  the  word  ^^  tenement'^  does  not  make  that  a 
tenement  which  was  not  so ;  and  the  word  here  is  tied  up 
by  what  follows,  '^  consisting  of  the  keeping  or  feeding  of 
a  cow  by  and  on  the  land  and  premises  of  James  Haigh." 

WiGHTMAN,  J. — I  am  of  the  same  opinion  on  both 
points.  Consistently  with  this  statement,  the  cow  might 
be  either  pasture-fed  or  otherwise. 

Order  of  sessions  confirmed. 


Januaty20ih.     The  Queen  v.  The  Inhabitants  of  Perranzabuloe. 

Where  an  order  V/N  appeal  against  an  order  of  two  justices,  dated  29th 
remoTin^a^'  November,  1841,  removing  Catherine  Cocking,  widow, 
pain>er  from  A.  fj^^  ^^  parish  of  Pcrranzabuloc  to  the  borou&th  of  Bod- 

to  B.  was,  on  *^  o 

apptel,  quashed  min,  both  in  the  county  of  Cornwall,  the  appellants  ob- 
A.  obtained  a  jccted  in  their  grounds  of  appeal  that  no  evidence  of  the 
foT^e  remo-  chargeability  of  the  said  Catherine  Cocking  to  the  said 
Tal  of  the  same  parish  of  Perranzabuloe  was  given  before  the  justices 
and  at  the  trial  who  made  the  Order ;  and  the  sessions  quashed  the  order 

of  the  second  n 

appeal  it  was     generaUy. 

proTed  *Jjt^^«      A  second  order  of  justices  was  obtained,  dated  the 

was  quashed      27th  day  of  June,  1842,  for  the  removal  of  the  same 

for  want  of  a 

statement  of 

chargeability  in  the  examinations,  the  sessions  held  that  the  former  order  was  on  the  merits, 

and  conclosiTe  between  the  parties. 

Held,  that  the  sessions  were  wrong ;  for,  though  the  former  order  was  quashed  on  the 
merits,  yet  that  a  new  state  of  things  had  arisen,  which  were  not  affected  by  the  former 
order. 


BULOK. 
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pauper,  Catherine  Cocking,  from  the  parish  of  Perran-        1844. 
zabuloe,  to  the  borough  of  Bodmin.     The  examinations    -,^^  queen 
stated  that  relief  had  been  ^ven  to  the  said  Catherine  t'- 

Cocking  on  several  occasions,  by  the  overseers  of  Bod-    Pbbkanza- 
mui,  while  she  was  resident  in  Perranzabuloe,  and  then 
stated  chargeability  to  that  parish. 

To  this  order  of  removal  the  appellants  sent  the  fol- 
lowing ground  of  appeal: — ^Because  a  former  order  of 
H.  Willyams  and  W.  P.  Kempe,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  coimty 
of  Cornwall,  removing  the  said  Catherine  Cocking  from 
the  said  pariah  of  Perranzabuloe  to  the  said  borough  of 
Bodmin,  has  been  quashed  by  the  Court  of  quarter 
sessions  for  the  'county  of  Cornwall,  at  the  April  ses- 
sions in  the  present  year,  and  which  order  of  the  said 
Court  of  quarter  sessions  related  directly  to  the  point 
then  and  now  in  question  between  the  parties  to  the 
present  appeal,  and  is,  therefore,  binding  and  conclusive 
between  them,  -so  far  as  respects  the  place  of  the  last 
legal  settlement  of  the  said  Catherine  Cocking. 

Notice  and  grounds  of  appeal  being  proved  on  the 
hearing,  the  appellants,  in  support  of  their  appeal,  put 
in  and  proved  an  order  of  sessions  quashing  a  former 
order  of  justices  for  the  removal  of  Catherine  Cocking 
from  the  parish  of  Perranzabuloe  to  the  borough  of 
Bodmin.  They  also  proved  that  the  pauper  was  the 
party  referred  to  in  the  former  order,  and  then  closed 
their  case;  in  answer  to  which,  the  respondents  ten- 
dered evidence  to  shew  that  the  merits  were  not  heard 
at  the  trial  of  the  former  appeal  It  was  then  ad- 
Qutted,  on  both  sides,  that  the  former  order  of  the  29th 
of  November  was  quashed,  because  the  examination 
on  which  that  order  was  founded  did  not  contain  evi* 
dence  of  chargeability.  The  sessions  quashed  the  se- 
cond order,  being  of  opinion  that  the  quashing  of  the 
fbimer  order  was  conclusive  between  the  parties ;  sub- 

VOL.  I.  C  N.  8.  C. 
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1844.  ject  to  the  opinion  of  this  Court,  whether  the  qnash- 
Tu  QuBBir  ^%  ^^  ^^  order  of  removal,  for  want  of  a  statement  of 
I  habitents  of  ^^^^^^^^'^S^^^^7  *^  *^^  examination,  was  a  decision  on  the 
PsR&AKZA.    merits  or  not. 


BOLOE. 


Erk  and  C7.  W.  Johnson,  in  support  of  the  order  of  ses- 
sions.— The  sessionswereof  opinion  that  the  examinations 
on  which  the  first  order  of  lemoval  was  obtained  were 
defective,  for  omitting  to  state  that  the  pauper  was  charge- 
able to  the  respondent  parish  at  the  time  when  the  order 
was  made.  It  is  admitted  that  an  order  quashed  for 
want  of  evidence  of  chargeability  is  not  conclusive  upon 
the  parties ;  but  in  the  present  case,  the  first  order  was 
not  quashed  for  want  of  evidence  of  chai^eability,  but 
because  no  evidence  of  chargeability  was  contained  in 
tiie  examination.  It  is  quashed,  tiierefore,  not  for  defect 
of  proof  at  the  trial,  but  for  the  defective  state  of  the 
examination.  The  respondents  obtabed  a  second  order 
of  removal,  and  the  sessions  held  tiiat  the  former  order 
was  binding  and  conclusive  between  tiie  parishes,  and 
that  the  former  was  a  dedbion  on  the  merits ;  and  since 
they  have  come  to  that  conclusion,  being  the  proper 
judges  of  the  question,  this  Court  will  not  interfere. 
The  justices  at  sessions  are  the  proper  parties  to  decide 
whether  an  omission  in  an  examination  becomes  material 
or  not.  In  Regina  v.  Charttmry  and  Waleoit  (a),  the  ses- 
sions were  of  opinion  that  tiie  omission  on  tiie  part  of 
tiie  respondents  to  state  a  particular  fact  vitiated  tiie  ex- 
amination, and  they  quashed  the  order  generally.  And 
when  the  case  was  brought  up  for  the  opinion  of  this 
Court,  the  Judges  held,  that,  as  the  sessions  found  that 
the  omission  was  material  to  the  settiement,  this  Court 
could  not  say  that  they  were  wrong.  See  also  tiie 
case  of  Regina  v.  Evenwood  and  Barony  (b).    The  case 

{a)  3  G.  &  D.  177.  (6)  3  G.  &  D.  145. 
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of  Regina  v.  Kingsclere  {a)  was  a  decision  to  the  same  ef- 
fect. The  sessions  in  that  case  quashed  not  on  the 
merits,  and  the  Court  of  Queen's  Bench  would  not  give 
an  opinion,  whether  the  omission  was  or  was  not  one  that 
went  to  the  merits  of  the  settlement.  {^Coleridge^  J. — 
The  fact  omitted  there  was  a  date,  which  might  or  might 
not  be  yerj  material ;  our  judgment  proceeded  on  the 
ground  that  the  sessions  did  hear,  at  all  events  they  did 
not  refuse  to  hear,  evidence.]  The  examinations  disclose 
one  entire  claim,  in  which  chargeabilitj  is  a  material  al- 
l^ation,  and  on  this  point  the  sessions  find  there  is  a 
total  omission.  [^Coleridge,  J. — Suppose  a  removal  on 
the  39th  day  of  residence,  before  a  settlement  was  gain- 
ed, could  you  not  remove  afterwards?  (&)  That  is  quite 
like  chargeability;  to-day  a  person  is  not  chargeable, 
to-morrow  he  is.  It  is  a  subsequently-acquired  settle- 
ment] The  parties  come  to  the  sesnons  at  great  ex-< 
pense,  prepared  to  dispute  both  fiicts  and  points  of 
form,  and  the  decision  of  the  sessions  ought  to  set  the 
matter  at  rest. 


19 


1844. 


The  Queen 

Inhabitants  of 
Perranza- 

BULOB. 


Greenwood^  contra,  was  stopped  by  the  Court: 

Lord  Denmak,  C.  J. — ^We  will  admit  all  Mr.  Erie 
asks  for,  that  is,  that  the  former  decision  was  entirely 
on  the  merits;  but  once  that  trial  a  new  state  of  things 
has  arisen,  and  the  former  order  cannot  affect  them.  We 
think  that  order  was  not  conclusive. 

Order  of  sessions  quajshed. 
(a  )  3  G.  &  D.  186.     (6)  See  Rex  v.  WiOoughby,  4  A.  &  £.  143. 


c  2 
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1844. 

Jantutry  20M.  The  Queen  v.  The  Inhabitants  of  St.  Paul's,  CkiVENT- 

Gaeden. 

Where  m  vJN  appeal  against  an  order  of  two  justices  for  the 

^t^^ «  removal  of  Sarah  Bull,  widow,  from  the  parish  of  St. 
pauper,  "whiitt  Luke,  Chelsea,  in  the  coimty  of  Middlesex,  to  the  parish 
nothaYinga  of  St.  Paul,  Covent-Garden,  in  the  same  county,  the 
dren  lived  at  s^sions  confirmed  the  order,  subject  to  the  opinion  of 
Spenaer'a  Ho-    thig  Court  on  the  followiniT  case : — 

tel,  in  Bond-  ^ 

street,  Covent- 

▼erai  years,  as'  ^^^  Older  appealed  against  was  made  on  the  examin- 
u^r^™Mfil  ation  of  the  pauper,  which  was  as  follows :—"  The 
hiring,  and        examination  of  Sarah  Bull,  at  present  residing  at  the 

quitted  there  a  ,  , 

few  months  workhouse  of  and  in  the  parish  of  St.  Luke,  Chelsea, 
mMTbM:— ^  &C.,  who,  upon  her  oath,  saith,  that  she  was  lawfully 
Held,  that  the  married  to  Edward  Bull,  at  Arundel  Church,  in  the 

ezammation  ^  ~ 

was  had,  as  it  county  of  Sussex,  in  1814,  and  who  died  in  the  year 
that  the  pauper  1^34.  That  he  never  did  any  act  to  gain  a  parochial 
aUhe'lSnco?*  settlement  since  her  marriage  as  aforesaid,  and  that  she 
such  hiring,"  has  uo  knowlcdfi^e  of  lus  place  of  legal  settlement  That, 
'*  Spenser's  whilst  unmarried,  and  not  having  a  child  or  children,  she 
Gitf^,''*^"  lived  at  Spenser's  Hotel,  in  Bow-street,  in  the  parish  of 
not  a  sufficient    gt,  p^^l,  Covent-Garden,  in  the  county  of  Middlesex,  for 

designation  of  ^  "* 

the  master        several  years  as  chambermaid  under  a  general  hiring, 
the  pauper        and  quitted  there  a  few  months  previously  to  her  mar- 
riage as  aforesaid ;  that  she  hath  acquired  no  subsequent 
settlement,  and  that  she  b  now  chargeable  to  the  said 
parish  of  St.  Luke,  Chelsea." 

Among  the  grounds  of  appeal  were  the  following : — 
'^  That  the  examination  upon  which  the  said  order  was 
made  does  not  contain  any  sufficient  or  legal  evidence  of 
a  settlement  gained  in  our  said  parish  of  St  Paul  by  the 
said  Sarah  Bull ;  that  the  examination  does  not  shew 
that  the  stud  S.  Bull  was  at  any  time  settled  in  our  said 


served. 
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parish ;  that  the  examination  contains  no  sufficient  evi-         i844. 
dence  or  certainty  of  infonnation  of  the  date  of  the    xhTqueen 
alleged  contract  of  hiring:,  ^ot  of  the  person  with  whom  ^• 

^  ^  ;.  .  Inhabitants  of 

the  contract  was  made,  nor  of  the  position  or  locality  of    St.  Paul's, 
the  house  or  premises  wherein  the  said  S.  Bull  lived  as      garden. 
chambermaid. 

Other  grounds  of  appeal  were  stated  in  the  case,  but 
were  not  material  to  the  judgment  of  the  Court 

The  Court  of  quarter  sessions,  considering  that  the 
examination  disclosed  sufficient  evidence  of  a  settlement 
by  hiring  and  service  in  the  appellant  parish,  proceeded 
to  hear  the  appeal,  and  confirmed  the  order. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  examination  does  disclose  sufficient  evidence  of  a  set- 
tlement by  hiring  and  service  in  the  appellant  parish. 
If  this  Court  shall  be  of  opinion  that  the  examination 
does  not  disclose  such  evidence,  then  the  order  of  re- 
moval is  to  be  quashed ;  if  this  Court  shall  be  of  opin- 
ion the  examination  does  disclose  such  evidence,  the 
8ud  order  to  be  confirmed. 

DeedeSy  in  support  of  the  order  of  sessions. — It  is 
enough  if  the  examination  discloses  a  settlement  by  legal 
evidence,  and  here  a  good  settlement  by  hiring  and  ser- 
vice is  shewn  on  the  face  of  it.  [Lord  Denmauy  C.  J. 
— ^It  does  not  say  whom  she  served.]  Yes,  the  name 
of  the  master  is  given;  ^^  Spenser's  HoteP  is  mentioned. 
\^Coleridffe,  J. — The  landlord  may  have  shifted  two  or 
three  times.]  The  sessions  are  the  proper  judges  of  the 
requisite  particularity:  Regina  v.  Bridgwater  {a).  They 
have  found  the  information  here  sufficient,  and  unless 
they  were  manifestly  wrong  on  matters  of  fact,  this  Court 
will  not  interfere  with  their  finding :  Regina  v.  Kings- 
clere  (J).     [Lord  Denman^  C.  J. — I  think,  that,  when 

(a)  10  A.  &  £.  693,  608.  (5)  3  G.  &  D.  186. 
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1844.  the  appellants  said  they  had  not  information  enough 

,  given  them,  the  respondents  would  have  done  wisely  in 

y.  withdrawing  the  appeal  and  giving  further  information. 

St.  Paul's,  We  must  send  the  case  back  to  be  re-heard.] 


COVENT- 

Garden. 


Pashletfy  contr^ — The  case  ought  not  to  be  sent  back, 
as  the  examination  does  not  shew  such  a  hiring  as  is  re- 
quisite under  the  stat  3  Will.  &  M.  c  11,  to  confer  a 
settlement,  as  it  does  not  thereby  appear  that  the  pauper 
was  unmarried  at  the  time  of  her  alleged  hiring. 

Lord  Denman,  C.  J. — It  oertunly  does  not  It  is 
quite  consistent  with  this  statement  that  she  may  have 
had  another  husband.  She  does  not  say  she  was  unmar- 
ried at  the  time  of  her  general  hiring ;  only  that,  whilst 
she  was  unmarried,  she  served  under  a  hiring  made  be- 
fore.    I  think  the  examination  bad. 

Order  quashed. 


January  2(Hh.         Th£  Queen  v.  The  Inhabitants  of  Whitwicr. 

It  is  no  objec-  vJn  appeal  against  an  order  of  two  justices  for  the  re- 
of  removal,  that  moval  of  Samuel  Goacher  and  Catherine,  his  wife,  and 
mw^tSIcM?**  *^®^  ^^®  children,  from  the  parish  of  Whitwick,  in  the 
is  founded  dis-    county  of  Leicester,  to  the  parish  of  Shineton,  in  the 

closes  evidence  ''  ^        * 

(by  relief)  of  a  county  of  Salop^  the  scBsions  quashed  the  order,  subject 

ttement  of  the'  to  the  opinion  of  this  Court  upon  the  following  case. 

•  

^rdparish.      "^^^  ^^^^^  ^*  ^^^'^  *^®  examinations  upon  which  the 
And,  there-    order  was  made,  the  material  parts  of  which  were  as 

fore,  where  the 

examination        lOlloWS : — 

stated  an  ac* 

knowledgment 

of  a  settlement  in  S.,  the  appellant  parish,  by  relief,  and  a  subsequent  acknowledgment  by 

relief  in  C,  and  the  sessions  refused  to  enter  into  the  question  of  the  settlement  in  S.,  on 

the  gfound  that  they  were  concluded  by  the  statement  of  a  subsequent  settlement  in  C.» 

and  therefore  quashed  the  order  of  remoTal,  this  Court  quashed  the  order  of  sessions. 
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Samuel  Groacher,  the  pauper^  (after  stating  a  hiring 
when  he  was  ten  years  of  age,  to  work  at  a  colliery  in 
Coleortcm\  said,  ^^  I  am  forty-two  years  of  age.  About 
fifteen  years  ago  I  was  in  distress,  and  applied  to  Cole- 
orton  parish  far  relief,  and  the  parish  officers  of  Coleor- 
ton  relieved  me ;  but  I  have  never  been  relieved  by  the 
pariah  of  Coleorton  whilst  residing  out  of  the  parish,  ex- 
cept about  eight  years  ago,  when  I  was  living  in  Whit- 
wick  parish  :  my  wife  was  suffering  from  a  miscarriage^ 
and  I  applied  to  Mr.  T.  Ager,  the  parish  officer  of  Cole- 
orton, for  assistance;  he  gave  me  a  paper  to  go  to  a  doc- 
tor, who  thereupon  attended  my  wife,  but  I  received  no 
money  nor  any  thing  else  but  the  doctor's  free  attend* 
ance  upon  my  wife.'' 

Mary  Wardle,  widow,  said,  '^  I  am  the  mother  of 
Samuel  Goacher,  the  pauper.  I  married  my  first  husband, 
John  Goacher,  the  father  of  the  pauper,  at  Cole<»:ton 
Church,  about  forty-three  years  ago;  the  pauper  was 
bom  at  Coleorton,  my  first  hu^and  was  legally  settled 
ia  Shineton.  When  he  lay  ill,  about  twenty-six  years 
ago,  I  received  relief  from  Shineton  paridi  whilst  we 
were  living  in  Coleorton.  I  received  2s.  6eL  weekly;  but 
that  not  beiag  enough  for  our  support,  I  went  to  Shineton, 
and  saw  a  person  who  said  he  was  the  parish  officer;  I 
asked  him  to  give  us  more  than  2«.  6iL  weekly,  he  le* 
fused  to  do  so,  but  gave  me  6s,  to  carry  me  home :  I  re- 
ceived this  relief  afterwards  for  a  long  time.  My  son, 
the  pauper,  was  then  a  member  of  my  famUy,  and  was 
not  emancipated ;  he  was  about  sixteen  years  of  age." 

The  grounds  of  appeal  material  to  this  case  were  as 
follows : — L  That  the  settlement  of  the  said  paupers  is 
not  in  Shineton.  2.  That,  upon  the  facte  stated  in  the 
examination  of  the  said  Samuel  Goacher,  the  settlement 
of  the  said  paupers  appears  to  be  in  Coleorton*  3.  That, 
as  stated  in  the  said  examination,  the  parish  officers  a£ 
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"  ^^'  ^  Coleorton  admitted  the  paupers  to  be  settled  in  their 
Thb  Quben  parish  by  employing  a  medical  practitioner  to  attend  the 
Inhabiunto  of  ^^^  Samuel  Groacher's  wife  during  her  illness,  whilst  she 
Whitwick.  ^as  reading  in  the  parish  of  Whitwick.  4.  That  it  does 
not  appear  by  the  examination  of  Mary  Wardle  who  the 
persons  were,  or  in  what  capacity  they  acted  in  giving 
the  relief  of  2^.  6^  weekly  by  the  parish  of  Shiueton^ 
or  who  in  particular  it  was  that  received  the  same.  5. 
That  the  examination  of  Mary  Wardle  does  not  state 
the  5s.  given  to  her  by  a  person  who  said  he  was  the 
parish  officer,  or  that  he  said  he  was  the  parish  officer  of 
Shineton;  nor  does  it  state  what  his  name  was,  or  what 
particular  office  he  filled.  6.  That,  if  the  5^.  stated  in 
her  examination  was  actually  given  to  her  by  a  parish 
officer  of  Shineton,  it  was  not  given  to  her  as  an  acknow- 
ledgment that  she  belonged  to  that  parish,  but  in  order 
to  carry  her  home;  she  being  in  the  said  parish  of  Shineton 
as  casual  pauper,  and  as  such  entitled  to  relief.  (There 
were  other  grounds  as  to  the  hiring  in  Coleorton.) 

On  the  hearing  of  the  appeal,  the  counsel  for  the  re- 
spondents stated  their  case,  and  proposed  to  call  Mary 
Wardle  and  another  witness  to  prove  the  settlement  of 
the  paupers  in  Shineton.  The  counsel  for  the  appellants 
thereupon  objected  to  that  evidence  being  received,  on 
the  ground  that  the  examination  disclosed  no  settlement 
of  the  paupers  in  that  parish;  and  if  such  settlement 
were  disclosed,  a  subsequent  settlement  appeared  on  the 
face  of  the  examination  to  have  been  gained  by  Samuel 
Groacher  in  Coleorton,  first,  by  hiring  and  service  there, 
and  next  by  that  parish  relieving  the  wife  of  the  said 
Samuel  Goacher  whilst  she  resided  in  the  parish  of 
Whitwick.  And  the  Court  decided  upon  the  s^d  objec- 
tion not  to  receive  the  evidence  so  tendered  by  the  re- 
spondents, and  thereupon  the  said  order  of  removal  was 
quashed;  the  Court  stating  that  the  decision  proceeded 
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upon  the  ground  that  the  examination  disclosed  evidence        1844. 
of  subsequent  settlement  of  the  pauper  in  CJoleorton  by    f^^^  Qubbn 
relief^  but  not  by  hiring  and  service.  inh  bita  ts  f 

If  the  Court  shall  be  of  opinion  that  the  sessions  were  Whitwick. 
right  in  quashing  the  order  of  removal,  either  on  the 
grounds  stated  by  them  or  that  there  was  not  sufficient 
evidence  stated  in  the  examination  of  a  settlement  in 
the  appellant  parish  to  let  the  respondents  into  evidence 
at  the  sessions,  and  that,  under  tlie  said  grounds  of  ap- 
peal, they  were  precluded,  then  from  such  evidence,  the 
order  of  sessions  is  to  be  confirmed;  otherwise  to  be 
quashed,  and  the  appeal  to  be  re-heard. 

Macaulay,  in  support  of  the  order  of  sessions. — 1. 
The  examination  disdodng  some  evidence  of  a  settle- 
ment in  Coleorton,  the  sessions  were  justified  in  in- 
jecting evidence  of  a  later  settlement.  The  test  of  the 
sufficiency  of  the  examination  is,  supposing  the  &cts 
stated  to  have  been  proved,  could  they  have  afforded 
ground  of  removal  ?  Here  was  an  acknowledgment  of  a 
settlement  in  Coleorton  by  giving  gratuitous  medical 
relief.  It  is  not  material  that  the  evidence  was  slight, 
that  was  a  question  for  the  sessions;  enough  is  stated 
for  them  to  decide  upon. 

2.  The  examination  does  not  disclose  any  settiement 
in  Shineton ;  the  only  evidence  is  the  statement  of  the 
pauper's  mother  as  to  relief  furnished  to  her  twenty-six 
years  before  from  that  parish,  while  she  was  living  in 
Coleorton.  Admitting  all  that,  as  stated,  no  settlement 
appears.  There  is  nothing  to  shew  the  relief  came  from 
the  recognised  authorities  of  the  parish,  which  ought  to 
be  distinctiy  averred ;  other  relief  would  answer  the  de- 
scription here,  as  from  fimds  for  persons  of  a  particular 
name,  or  pay  to  her  as  nurse  to  a  sick  parishioner.  It 
cannot  be  said  to  be  evidence  of  an  acknowledgment  by 
Shineton  of  a  settiement  there.    Besides,  the  statement 
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1844.       is  defectiTe  in  partJcularity,  the  relief  does  not  a^)ear  to 

Tat  Qdibn    ^'^^  '^'^^  ^ven  on  account  of  hei  husbiuid'B  parochiality. 

"■  [Cokridgef  J. — She  went  to  the  person  who  she  thought 

Wmrwicc.    was  iha  parish  officer,  for  more  parish  relief;  that  goes 

veiy  &r  to  shew  her  understanding  that  it  came  from 

ths  parish  funds.]     The  question  is  not  what  she  undeiv 

stood,  but  whether  there  is  legal  evidmce  of  any  act 

done  by  tiie  parish  officer  amounting  to  an  acknowledg- 

ment.     Except  as  to  that  5t.,  the  necessary  int^idment 

u^  that  all  she  states  is  from  hearsay. 

Hildifard  and  White,  contra,  were  stopped  by  the 
Court. 

Iiord  Dbmuan,  C.  J. — We  think  the  aeswoos  ought 
to  have  gone  into  this.  There  is  a  very  sufficient  state- 
ment of  acknowledgment  by  the  appellants,  if  the  jus- 
tices believed  the  witnesses. 

Order  of  sessions  quashed. 
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1844. 

The  Queen  v.  Scotton.  Jan.  22nd. 

L  HE  defendant  waa  found  guilty  of  perjury  at  the  An  infonnatioa 

last  assizes  for  die  county  of  Stafford.     OneKobinson  Act,(i  &2^°^^ 

had  been  summoned  before  two  magistrates  under  the  ^ot'^nd^der 

Game  Act,  (1  &  2  Will.  4,  c.  82,  s.  30),  for  being  on  Itat.6&7W.4! 

certain  land  in  the  pursuit  of  game,  and  was  found  stated  to  be  by 

guilty.     Sir  Oswald  Mosley  laid  the  information,  and  cre<Ubicwit- 

the  fact  of  the  trespass  was  deposed  to  by  one  Atkin-  ^"'.'^  ^\' 

son  at  the  time  the  infi^rmation  was  laid.     The  p^ury  lowing  aiiega- 

was  alleged  to  have  been  committed  by  the  defendant  ont^'<  And^ 

when  the  case  was  afterwards  heard  before  the  magis-  ^o^^!J^™' 

trates.     The  defendant,  Scotton,  appeared  on  that  occa-  ■!«>  been  ▼erf- 

.  '     rr  ,         «         fiedontheoath 

sion  as  a  witness  for  Robinson,  and  stated  on  oath  before  of  w.  A.,  an- 
the  magistrates  that  Bobinson  did  not  go  on  the  land  in  ^tnesa."   The 
question  as  deposed  to  by  the  witness  Atkinson.  Ilvted^' "  ^" 

By  the  stat  1  &  2  WilL  4,  c  32,  s.  30,  it  is  enacted.  Sir  O.  M.,  and 

rm        •  n  i  111  •  8wom  before 

'^That,ifanypersonwhatsoeyer  shall  conumt  any  tre^)aa6  me/'&c.  it 
by  entering  or  being  in  the  day-time  upon  any  laud  in  ^of^^^ 
search  or  pursuit  of  game,  &c.,  such  person  shall,  on  con-  W.  A.  It  was 
viction  thereof  before  a  justice  of  the  peace,  forfeit  and  evidence,  that 
pay  such  sum  of  money,  not  exceeding  21^  as  to  the  jusr  ^g'  ^^i^^  ^ 
tice  may  seem  meet,  together  with  the  costs  of  tiie  con-  ^o^^^^g. 
yiction."   According  to  the  provisions  of  that  statute,  it  laid,  but  there 

-  _  1      .         .1       •    /•  X-        was  no  separate 

was  necessary  that  the  person  laying  the  mlormauon  deposition  by 
should  be  sworn  to  the  truth  of  the  charge ;  but,  in  a  ^^ "  The** 
subsequent  statute,  the  6  &  7  Will.  4,  c.  65,  a  different  charge  was  af- 

^  *  ...  terwards  heard 

provision  is  made  by  the  9th  section,  which  is  as  follows :  before  two  ma- 
— ^' And  whereas,  by  an  act  passed  in  the  first  and  second  £e  defendant " 
years  of  the  reign  of  his  present  Majesty,  intituled  ^  An  JTw^  bT' 
Act  to  amend  the  laws  in  England  relative  to  game,'  it  was  indicted  for 
is  enacted,  that,  where  any  person  shall  be  charged,  on  Held,  that 

there  did  not 
appear  to  have  been  any  sufficient  deposition  to  the  charge  at  the  time  the  information  was 
lud,  therefore  the  defendant  was  entitled  to  be  acquittal,  on  the  ground  that  the  magis- 
trates who  hrard  the  charge  acted  without  jurisdiction. 


V. 
SCOTTON. 
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1844.  the  oath  of  a  credible  witness  with  any  offence  punish- 
Thb  Queen  ^^^  upon  summary  conviction,  by  virtue  of  the  said  last- 
mentioned  act,  before  a  justice  of  the  peace,  the  justice 
may  summon  the  party  charged  to  appear  before  himself 
or  any  one  or  two  justices  of  the  peace,  as  the  case  may 
require,  at  a  time  and  place  to  be  named  in  such  sum- 
mons, and  if  such  party  shall  not  appear  accordingly, 
then  the  justice  or  justices  may  proceed  in  the  case  in 
the  manner  directed  by  the  said  act,  and  it  is  expedient 
to  explain  and  amend  the  said  enactment  as  is  hereinafter 
mentioned,  be  it  therefore  enacted  and  declared,  that, 
upon  any  information  made  or  exhibited  before  a  justice 
of  the  peace  of  any  such  offence  as  aforesaid,  it  shall  not 
be  necessary  that  the  charge  contained  in  such  inform- 
ation should  be  made  on  the  oath  of  the  informer  or  pro-  - 
secutor  in  such  case,  provided  that,  before  any  proceed- 
ing shall  be  had  or  taken  upon  such  information,  either 
for  summoning  the  party  accused  or  compelling  his  ap- 
pearance to  answer  the  same,  the  charge  contained  in 
such  information  shall  be  deposed  to  on  the  oath  of  some 
other  person  or  persons,  being  a  credible  vntness  or  credible 
witnessesJ*^ 

The  information,  which  was  proved  at  the  trial,  and 
was  shewn  by  parol  evidence  to  have  been  sworn  to  by 
Atkinson,  was  as  follows : — 

"  Staffordshire,  to  wit. — Be  it  remembered,  that,  with- 
in three  calendar  months  after  the  commission  of  the 
offence  hereinafter  named,  (to  wit),  on  the  13th  day  of 
January,  a.  d.  1843,  at  BoUeston,  in  the  said  county. 
Sir  Oswald  Mosley,  of  BoUeston,  in  the  said  county, 
Bart.,  a  credible  witness  in  Ins  proper  person,  cometh 
before  me,  W.  F.  Chetwynd,  one  of  the  justices  of  our 
said  Lady  the  present  Queen,  assigned  to  keep  the  peace 
of  our  ssud  Lady  the  Queen,  in  and  for  the  said  county, 
and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors,  done  and  committed  within  the 


SCOTTON. 
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said  oountj^  and  now  here  giveth  me,  the  said  justice,  to         1844. 
understand  and  be  informed  that  Bichard  Bobiuson.  of      ^     "" 

The  Queen 

the  parish  of  Tutbury,  in  the  county  of  Stafford,  did,  on  v. 

the  11th  day  of  January,  a.  d.  1843,  at  the  parish  of 
Bolleston,  in  the  said  county,  unlawfully  commit  a  cer- 
t^  trespass  by  entering  in  the  day-time  of  the  same 
day  upon  a  certain  close  of  land  in  the  possession  and 
occupation  of  Thomas  Warren,  there  situate,  in  the  pur- 
suit of  game,  contrary  to  the  statute  in  such  case  made 
and  provided,  whereby  and  by  force  of  the  statute  the 
said  Richard  Eobinson  has  forfeited  a  sum  of  money,  not 
exceeding  221,  to  be  applied  as  the  said  statute  directs ; 
and  the  said  information  having  been  also  verified  upon  the 
oath  of  William  Atkinson,  of  Bolleston,  gardener,  another 
credible  witness,  before  me,  the  said  justice,  whereupon 
the  said  Sir  Oswald  Mosley  prays  that  the  said  Bichard 
Bobinson  may  be  forthwith  summoned  to  appear  before 
one  of  the  said  justices  to  answer  the  said  information 
and  make  his  defence  thereto." 

«  Exhibited  by  Sir  Oswald  ^  **  Oswald  Mosley. 

Mosley,  and  sworn  before  I  **  William  Atkinson.^' 

mey  the  day  and  year  > 

first  above  written.  I 

''  W.  F.  Chetwynd." J 

Talfourdy  Serjt,  had  obtained  a  rule  to  shew  cause 
why  the  venUct  should  not  be  set  aside  and  a  verdict  en- 
tered for  the  defendant,  or  the  judgment  arrested.  He 
objected,  1.  That  the  information  did  not  shew  that  the 
charge  contained  in  it  had  been  duly  deposed  to,  under 
6  &  7  WilL  4,  c  65,  s.  9.2.  That  it  did  not  negative  the 
entry  to  have  been  with  the  consent  of  the  landlord  or 
person  having  the  right  of  killing  the  game.  3.  Nor 
that  the  entry  into  the  land  was  to  kill  game  there. 
4.  That  the  evidence  of  Scotton  was  not  material,  so  as 
to  found  an  indictment  for  perjury,  inasmuch  as  the 
entry  of  one  person  was  constructively  an  entry  by  all 
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V. 
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1844.        who  were  acting  in  concert  with  him;  and  that  shooting 
Tbs  Queen    ^^  ^  doBe  at  game  wafl  a  suffident  entry  undec  the 
1  &  2  WUL  4,  c.  32,  8. 30,  though  there  waa  no  bodily 
entry  by  any  person. 

Sir  F.  PoUock,  Attorney-General,  Whateky,  and 
GreaveSy  now  shewed  cause. — The  first  objection  to  this 
information  is,  that  it  does  not  appear  on  the  face  of  it  to 
have  been  made  on  the  oath  of  a  credible  witness.  The 
Stat.  6  &  7  Will.  4,  c.  65,  s.  9,  does  not  deprive  the  ma- 
gistrates of  jurisdiction  where  the  person  accused  ap- 
pears in  fact  to  answer  the  information ;  the  provisions 
of  the  statute  only  apply  where  an  ex  parte  proceeding 
takes  place  in  his  absence,  or  where  the  magistrates  are 
obliged  to  issue  a  warrant  to  compel  his  appearance* 
Bobinson  appears  before  the  magistrates  and  is  con- 
victed, and  by  so  doing  he  waives  all  previous  irr^rulari- 
ties :  Sexy.  Stone  (a),  Paley  on  Convictions  {b) .  But,  assum- 
ing a  deposition  on  oath  to  be  necessary,  the  allegations 
in  this  information  are  sufficient  to  satisfy  the  statute. 
The  words  "  verified  on  oath  "  in  the  body  of  tiie  inform- 
.  ation,  coupled  with  the  words  in  tiie  jurat, ''  sworn  before 
me,"  are  sufficient  There  are  cases  in  which  acts  of 
Parliament  require  a  deposition  on  oath,  and  yet  tiie 
statement  of  it  is  omitted  in  the  form  of  the  convictions, 
OS  under  6  Geo.  4,  c.  103 :  Rex  v.  Barret  (c),  Atkins  v. 
KUby  (d).  [As  to  the  constructive  entry  being  sufficient, 
they  cited  Rex  v.  Dawsell  (e\  Rex  v.  Passey  [f\  and 
Rex  V.  Lockett{ff)f  dedded  upon  the  9  G^o.  4,  c.  69,  s.  9, 
(Ni^t  Poaching  Act) ;  but  as  the  judgment  of  the  Court 
proceeded  only  on  the  first  objection,  the  argument  upon 
the  others  is  omitted.] 

(a)  East,  639.  (e)  6  C.  &  P.  398. 

(6)  P.  106.  (/)  7  C.  &  P.  282. 

(c)  1  Salk.  382.  (g)  Id.  300. 

(d)  11  A.  &E.  777. 
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Talfourd,  Segt.,  {M.D.  IM,  and  J.  Gray,  with  him),        1844. 
in  support  of  the  nde. — It  does  not  appear  that  the    ij.^,  qubsn 
magistrates  had  jurisdiction  over  the  subject-matter,  and  ^• 

therefore  the  proceedings  are  void.  They  have  only  a 
limited  jurisdiction ;  and  in  order  to  shew  that  they  acted 
within  it,  every  step  necessary  to  give  them  jurisdiction 
should  appear.  The  statute  of  6  &  7  WilL  4,  c  65,  s.  9, 
requires  that  the  charge  shall  be  deposed  to  by  some 
credible  witness.  The  allegation,  that  the  information 
was  verified  on  the  oath  of  W.  Atkinson,  is  very  ambi- 
guous, and  not  a  deposition  on  which  he  might  be  indicted 
for  perjury.     [Here  he  was  stopped  by  the  Court.]  • 

LfOrdDsNMAN,  C.J. — The  objection  is,  that  there 
had  not  been  a  sufiSicient  deposition  on  oath  previous  to 
the  hearing,  at  which  it  is  alleged  that  perjury  was  com- 
mitted. It  does  not  appear  here  that  there  has  been 
^y  such  deposition  at  all.  We  are  called  upon  to  put 
a  reasonable  construction  on  the  words  Df  this  infbrmar 
tion,  and  we  cannot,  by  any  reasonable  construction  of 
the  language  of  this  information,  say,  that  the  person  by 
whose  oath  it  was  ^'  verified^  stated  certain  facts  as  the 
matter  of  his  deposition.  There  is  nothing  of  tiie  kind 
here ;  the  witness  does  not  pledge  himself  to  the  truth 
of  any  thing.  The  requisitions  of  the  statute^  then^ 
have  not  been  complied  witii,  and  themagistrates  had  no 
jurisdiction.  We  do  not  dedde  the  other  points  tiiat 
have  been  raised,  and  I  only  allude  to  them  for  the  pur- 
pose of  stating  that  I  do  not  yield  to  the  objections  that 
have  been  urged.  They  are  all  open  questions,  which 
have  not  been  decided  before,  and  are  not  decided  by 
us  now. 

Patteson,  J. — ^I  am  entirely  of  the  same  opinion* 
When  the  other  points  in  tiiis  case  arise,  it  will  be  time 
enough  to  decide  them.    I  give  my  opinion  on  the  9th 


V, 
SOOTTON. 
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1844.  section  of  6  &  7  Will.  4,  c  65,  the  information  under 
Thb  Quun  ^^ch>  ui  the  first  instance,  need  not  be  on  oath ;  but  if 
it  is  not  on  oath^  before  any  proceedings  are  taken,  there 
must  be  a  distinct  deposition  on  the  oath  of  a  credible 
witness  to  the  truth  of  the  charge.  Here  there  is  notMng 
of  the  kind;  and  I  cannot  see  that  the  witness  Atkinson 
any  where  pledges  himself  to  the  truth  of  these  facts. 
There  is  nothing  on  this  information  on  which  Atkinson 
could  be  indicted  for  peijury.  If  there  was  a  dislinct 
deposition  by  him,  he  might  be  indicted  for  perjury  if  he 
deposed  to  facts  which  were  untrue. 

■ 

Williams,  J. — I  am  of  the  same  opinion.  This  ob- 
jection raises  the  question,  whether  the  statement  on 
which  the  perjury  has  been  assigned  was  made  in  a 
judicial  proceeding.  There  was  an  information  in  the 
first  instance,  and  it  is  now  said  that  the  magistrates  did 
not  properly  entertain  the  question.  All  informations 
should  shew  that  the  subject-matter  of  complaint  came 
within  the  jurisdiction  of  the  magistrates.  Now  the 
statute  requires  that  the  truth  of  the  charge  shall  be 
deposed  to  on  the  oath  of  some  credible  witness.  There 
appears  in  this  information  nothing  deposed  to  on  oath. 
There  are  the  words  "  verified  an  oath/*  which  would  be 
satisfied  by  the  fact,  that  Sir  O.  Mosley  said  something. 

Coleridge,  J. — The  question  turns  on  the  construc- 
tion of  the  9th  section  of  6  &  7  Will  4,  c  65.  The 
statute  requires,  that,  before  any  proceedings  are  taken, 
it  must  appear  that  the  truth  of  the  charge  has  been 
deposed  to  on  the  oath  of  some  credible  witness.  I  can- 
not say  tiiat  on  tiiis  information  it  appears  that  any 
charge  was  deposed  to  on  the  oath  of  any  credible  wit- 
ness, and,  therefore,  those  conditions  which  the  legisla- 
ture has  imposed  have  not  been  complied  with. 

Rule  absolute. 
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The  Queen  v.  The  Inhabitants  of  Westbury.         January  Z-uh. 

vJN  appeal  against  an  order  of  two  justices  removing  The  notice  of 
Bachel  Harman^  widow,  and  her  female  bastard  child,  ^^tto^theap- 
aged  five  weeks,  from  the  parish  of  Trowbridge,  in  the  ^^*1J?*^* 
county  of  Wilts,  to  the  parish  of  Westbury,  in  the  same  majority  of  the 
county,  the  sessions  confirmed  the  order,  subject  to  the  of  the  x^spond. 
opinion  of  this  Court  on  a  case,  by  which  it  appeared   ^c^'l^p^ 
that  the  notice  of  chargeability  sent  by  the  respondents  ««MMt  an  order 
to  the  appellants  was  as  follows : —  one  of  the 

**  To  the  overseers  of  the  parish  of  Westbury,  in  the  ^p!^  was 
county  of  Wilts.  ^^S^fe 

"  Take  notice  that  the  above-named  Rachel  Harman,  ^^  of  chai^se- 

ahility  had  been 

redding  in  the  parish  of  Trowbridge,  has,  together  with  given  to  the 
her  female  bastard  child,    aged  five   weeks,  become  '^The  notice 
chargeable  to  the  said  parish  of  Trowbridge,  and  that  ^\^  ^^ 
an  order  of  justices  has  been  duly  obtained  for  their  re-  aeere^anditwas 
moval  to  your  parish  of  Westbury,  as  their  last  place  of  dence  that  the 
legal  settlement,  a  counterpart  of  which  order,  and  also  ^^[iJ^t^  ^ 
a  copy  of  the  examinations  on  which  the  same  was  made,  ^■^»  ®^  ^^^^  . 

,  ,  .  .  ,        overaccrs  and 

and  a  certificate  of  their  chargeability,  are  herewith  two  churdi. 
sent     Dated  this  8th  day  of  April,  1843.  xhe  sessions 

"  George  Mundy,  ^  Overseers  of  the  parish  ^^^,  *^ 
Kobert  Walker,  >    of  Trowbridge,  in  the  dent,  and  con- 

T  T>  I  J ^iTir'ix    n  finned  the  order 

James  Brewer,  J     county  of  Wilts.  ofrcmoTai^this 

One  of  the  groimds  of  appeal  waa,  that  no  legal  or  ^^''^jS^of  *^ 
sufiicient  notice  had  been  given  by  the  said  respondents  sessions. 
to  the  appellants,  that  the  pauper  and  her  child  were,  at 
the  time  of  making  the  order  of  removal,  actually  charge- 
able to  the  parish  of  Trowbridge* 

Upon  the  hearing  of  the  appeal,  the  respondents,  to 
meet  the  above  objection,  called  a  derk  in  the  office  of 
the  respondent's  attorney,  who  proved  due  service  of  the 
notice  of  chargeability,  and  that  it  was  signed  by  George 
Mundy,  Kobert  Walker,  and  James  Brewer,  three  of  the 

VOL.  I.  D  N.  8.  C. 
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V  ^^^'  ^     overseers  of  the  respondent  parish.     On  cro^-examina- 
The  Quun    ^on  he  stated  that  there  were  in  fact  four  overseers  and 
Inhabitants  of  *^^  churchwardens  appointed  in  that  parish,  and  men- 
Wbstbubt.    tioned  their  names.     Upon  this  evidence  being  given, 
an  objection  was  taken  by  the  appellants,  that  the  no- 
tice of  chargeability  was  defective,  as  it  was  not  signed 
by  &  majority  of  the  body  of  the  parish  officers,  the  num- 
ber being  six,  whereas  the  notice  was  signed  by  three 
only.    The  sessions  overruled  the  objection,  and  held 
the  notice  sufficient,  and  the  order  of  removal  was  con- 
firmed.    If  the  Court  of  Queen's  Bench  should  be  of 
opinion  that  the  notice  of  chargeability  was  sufficient, 
then  the  order  of  removal  and  order  of  sessions  were  to 
stand  confirmed,  if  otherwise,  the  same  to  be  quashed. 

Hodgesy  in  support  of  the  order  of  sessions. — ^The  ab- 
sence of  the  signature  of  three  of  the  parish  officers  does 
not  vitiate  the  notice  of  chargeability.  Under  the  stat. 
4  &  5  Will.  4,  c.  76,  B.  79,  (the  Poor  Law  Amendment 
Act),  no  signature  is  required,  but  only  that  notice  of 
chargeability  shall  be  sent  ^^in  writing;"  besides  in  the 
grounds  of  appeal  no  specific  objection  is  taken  that 
a  majority  of  the  parish  officers  have  not  signed  the 
notice. 

Pashleyy  contr&. — There  are  two  questions  here: — 
First,  whether  the  notice  of  chargeability  is  good  on  the 
face  of  it.  Secondly,  whether  it  is  good  according  to 
the  facts  as  proved.  The  first  question  raises  a  point 
which  has  not  yet  been  decided,  namely,  whether  a 
notice  of  chargeability  must,  on  the  face  of  it,  appear 
to  be  signed  by  a  majority  of  the  parish  officers,  and 
depends  on  the  79  th  section,  which  is  to  be  strictly 
construed :  Per  Pattesouy  J.,  in  Regiria  v.  Brixham  (a). 
There  is  no  doubt  the  signatures  of  a  majority  of  the 

(a)  8  A.  &  E.  376. 
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parish  officers  is  enough^  even  where  the  statute  re-  1844. 
quires  a  notice  to  be  ^^  under  their  hands;"  Rex  y.  thb  Qusen 
The  Justices  of  WarwicksMre  (a),  Rex  v.  The  Justices  of  inhabUants  of 
Cambridgeskire  (h) ;  still  the  notice  must^  on  the  face  of  Wbstbury. 
it,  shew  that  it  has  been  so  signed^  Rex  v.  Austrey  [c) ; 
where  it  was  decided  that  a  parish  certificate  under  the 
respective  hands  of  two  churchwardens  and  one  overseer, 
but  having  only  two  seals,  one  being  opposite  to  the 
names  of  the  churchwardens,  was  insufficient.  Lord  £7- 
knboroughy  C.  J.,  speaks  of  that  case  in  his  judgment,  as 
the  execution  of  a  power  binding  and  operating  upon 
other  persons  at  their  peril,  and  subjecting  them  to  indict- 
ments, as  for  crimes,  in  case  of  their  disobedience  to  the 
power,  if  it  be  duly  executed.  The  present  instrument  is 
of  the  same  nature.  [  fViffhiman,  J. — Then  you  contend 
that,  if  a  majority  sign,  it  would  be  bad  unless  the  no- 
tice states,  on  the  face  of  it,  that  the  majority  have 
signed?]  Yes.  Lord  EUenboroughf  in  his  judgment 
above  cited,  goes  on  to  say, — ^^  It  is  also  a  general  prin- 
ciple of  law,  wherever  a  power  is  given  to  any  particular 
persons  to  do  any  written  act  in  any  particular  manner, 
or  under  certain  particular  circumstances,  whether  it  be 
to  parish  officers  or  magistrates,  to  grant  certificates 
under  which,  if  duly  executed,  other  persons,  especially 
public  officers,  are  bound  to  act,  or  to  grant  warrants,  or 
make  orders,  that  their  authority  must  appear  upon  the 
instrument  itself."  *^  Otherwise  the  certificate,  warrant 
or  order,  is  not  obligatory,  but  void."  {^Coleridge^  J. — 
Suppose  it  were  signed  by  the  attorney  for  the  parish 
officers.]  Perhaps  that  would  be  sufficient,  if  the  no- 
lice,  on  the  face  of  it,  purported  to  be  so  signed  by  him 
on  behalf  of  the  body  of  the  parish  officers.  The  prin- 
ciple recognised  in  Furze  v.  Sharwood  {d)  applies ;  there 
it  was  held,  that  a  notice  of  dishonour  of  a  bill  of  ex- 

(a)  6  A.  &  £.  873.  (c)  6  M.  &  S.  319. 

(6)  7  A.  &  £.  480.  (d)  2  Q.  B.  R.  388. 
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change  must  appear  to  foe  ^ven  foy  the  holder,  and  that 
a  mere  notice  that  the  bill  had  been  dishonoured  would 
Inhabitinto  of  ^  ^^^  [Cokridffc,  J. — Two  noticcs  are  mentioned  in 
Wrstburt.  the  seventy-ninth  section  of  the  Poor  Law  Amendment 
Act.  The  second  there  spoken  of  is  to  be  '*  m  writing ^ 
under  the  hands  "  of  the  parish  officers,  and  that  accom- 
panies no  act  to  be  done  by  them.  The  other,  which  is 
the  notice  now  in  question,  is  not  required  to  be  under 
the  hands  of  the  officers,  and  that  accompanies  an  act  to 
be  done,  namely,  sending  the  examinations  and  notice 
of  chargeability :  that  would  seem  to  put  the  two  no- 
tices on  different  grounds.]  The  principle  laid  down 
in  Rex  v.  Austrey{a)  equally  applies  in  both  cases.  A 
written  act  is  equally  required. 

As  to  the  second  question,  if  this  notice  be  held  suf- 
dent,  any  statement  of  chargeability,  if  sent  from  the 
respondent  parish,  would  be  good.  Subsequent  to  the 
complaint  to  be  made  in  the  first  instance,  and  the  or- 
der of  removal  which  follows,  the  statute  has  interposed 
another  act  to  be  done  by  the  parish  officers,  as  a  con- 
dition precedent  to  the  removal  of  a  pauper,  namely, 
that  they  should  send  notice  of  chargeability ;  here  only 
three  parish  officers  out  of  six  are  shewn  to  have  known 
anything  about  the  order  having  been  obtained,  and  it 
may  well  have  been  that  the  other  three  were  ighorant 
of  the  whole  proceeding,  or  even  dissentient.  [He  was 
here  stopped  by  the  Court.] 

Lord  Denman,  C.  J. — I  do  not  think  that  we  are 
bound,  in  this  case,  to  enter  into  the  question  of  the 
form  of  the  notice.  It  is  quite  dear  that  it  should  be 
the  act  of  the  majority ;  but  here  it  is  proved  that  three 
only  of  the  parish  officers  signed  this  notice,  and  that 
there  were  six  officers  in  the  parish  authorised  to  send 
such  notices,  so  that  it  is  proved  that  the  notice  was  not 

(a)  6M.&S.  319. 
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sent  by  the  authority  of  the  majority ;  the  consequence      v  ^^'  ^ 

iBy  that  the  acts  required  by  the  statute  to  be  done  have  Thb  Qubbn 

not  been  complied  with;  the  objection,  therefore,  to  this  inhabitantg  of 
notice  appears  to  me  to  be  good,  and  must  prevail.  Westbury. 

Patteson,  J. — The  act  of  the  overseers,  or  other 
officers  of  a  parish,  must  be  the  act  of  the  majority  of 
those  overseers  or  officers.  How  that  fact  is  to  be 
shewn  may,  perhaps,  be  the  subject  of  dispute,  but  it 
must  be  shewn ;  here  it  is  not  shewn  in  any  way  to  be 
the  act  of  the  majority. 

Cqleridoe,  J. — I  quite  agree  with  j;he  rest  of  the 
Court,  and  for  the  reasons  stated  by  my  Lord  Chief 
Justice,  and  my  Brother  Patteson.  I  shall,  therefore, 
only  add,  that  we  do  not  wish  to  encourage  the  adoption 
of  any  form  of  notice,  except  that  which  is  in  strict 
conformity  with  what  the  act  of  Parliament  requires. 
I  should  be  sorry  if  any  thing  which  has  fallen  from  me 
in  the  course  of  the  argument  should  appear  to  lead  to 
a  different  conclusion.  Here  there  were  six  overseers; 
the  notice  of  appeal  was  ^ven  only  by  tiuree,  but  there 
might  have  been  a  notice  of  abandonment  by  tiie  other 
three.  Under  such  circumstances  great  inconvenience 
might  arise  in  determining  what  were  the  real  senti- 
ments of  the  majority  of  the  body. 

WiGHTBfAN,  J. — I  am  entirely  of  the  same  opinion. 
The  statute  requires  the  notice  to  be  sent  by  the  over- 
seers or  guardians :  it  could  only  be  by  virtue  of  the 
statute  that  the  notice  was  sent;  and,  by  the  statute,  it 
could  not  be  good,  if  it  proceeded  only  from  less  tiian  a 
majority  of  tiie  body.  It  should,  therefore,  be  shewn  to 
come  fix>m  the  majority  of  the  officers,  otherwise  the  incon- 
venience suggested  by  my  Brother  Coleridge  might  arise* 

Order  of  sessions  quashed. 
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January  26th.  In  the  Matter  of  Ormerod. 

The  Stat.  X  HIS  was  an  application  for  a  writ  of  habeas  corpus, 

8.  sf^ra  sum-  to  bring  up  the  body  of  Ely  Ormerod,  a  prisoner  in  the 
mary  junsdic-    ^Quse  of  Correction  at  Preston,  in  Lancashire.     The 

tioQ  to  magis*  ' 

tratcs  oTcr  8cr-   application  was  made  on  an  affidavit  sworn  by  the  pri- 

▼ants  iTi  hiis* 

bandry,  arti-  soner,  by  which  it  appeared,  that  he  had  contracted  to 

p^ter,  himdi-  serve  Messrs.  Hargrea^ves  and  partners,  calico-printers, 

craftsman,  {^  fj^g  ^rt  and  mysiefy  of  a  ^^  •pattern  designer ^     The 

labourer,  or  prisoner  was  apprehended  on  the  21st  of  December, 

who,  having  1843,  and  conveyed  before  two  justices,  and  by  them 

am^i^ahaU*  convicted,  and  sentenced  to  imprisonment  in  the  house 

be  guilty  of  of  correction  for  three  months  to  hard  labour.     The 

any  miscon- 
duct or  miade-    warrant  of  commitment,  a  copy  of  which  was  appended 

meanor  m  the     x     xi.       /i?j      "x  z»  n 

execution  of  ^  the  atnoavit,  was  as  follows : — 
HM^'S^l"  "  Lancashire,  to  wit. — To  the  constables,  &c 
theTilS'e  ofV''  "  Herewith  we  send  you  the  body  of  Ely  Ormerod, 
calico-printer,  who  was  Ithis  day  brought  before  us  &c.,  being  charged 
within  that  upou  the  oath  of  Bobcrt  Hargreaves,  of  &c,  for  that  he 
^i^ioTc^m-  *^e  said  Ely  Ormerod  did,  on  the  15th  of  September, 
mitment  under   1842,  at  &c..  Contract  with  the  said  Robert  Hargreaves, 

the  3rd  section,  '         .     '  ,  &  ' 

which  stated  to  servc  him  as  a  designer,  for  the  term  of—,  from  &c., 

had  contracted  to  &c.;  and  that  the  said  Ely  Ormerod,  having  entered 

dtesiener"  *  ^P^^  ^^^  service  accordingly,  afterwards,  and  whilst  he 

without  using  was  in  such  service,  to  wit,  on  &c,  at  &c.,  was  (in  the 

any  of  the 

words  of  the      execution  of  the  said  contract,  and  otherwise  respecting 

statute,  was         .r  \        'ix        r  a*  •       ?  •  j 

held  s!]^cient.    *"®  Same)  guuty  01  divers  miscarriages,  misdemeanors, 

misconduct,  and  ill-behaviour,  and  particularly  was  then 
and  there  guilty  of  certain  misconduct,  by  then  and 
there  unlawfully  copying  and  embezzling  certain  pat- 
terns used  in  calico-printing,  and  burning  or  otherwise 
destroying  certain  other  patterns  of  the  description  afore- 
said, the  property  of  his  said  master,  against  the  form  of 


Ormbaod. 
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the  statute  &c.    And  we  tbe  said  justices  having  con-        18^* 
victed  the  said  Ely  Ormerod  of  the  said  offence,  and  ad-         in  re 
judged  him  to  be  committed  to  the  said  house  of  cor- 
rection in  Preston  aforesaid,  for  the  period  of  three 
months,  and  during  such  time  to  be  kept  to  hard  labour 
&a,  these  are  therefore,  in  her  Majesty's  name  &c'' 

Whiglumiy  for  the  prisoner  (a). — The  conviction  ap- 
pears to  be  framed  under  the  4  Geo.  4,  a  34,  s.  3, 
but  cannot  properly  be  supported  by  that  act.  The 
third  section  enacts,  ^*  That  if  any  servant  in  husbandry, 
or  any  artificer,  calico-printer,  handicraftsman,  miner, 
collier,  &c.,  labourer,  or  other  person,  shall  contract  with 
any  person  whomsoever,  to  serve  him  for  any  time  what- 
soever, or  in  any  other  manner,  and  shall  not  enter  into 
his  service,  or,  having  entered,  shall  absent  himself  be- 
fore the  term  of  his  contract  shall  be  completed,  or 
neglect  to  iulfil  the  same,  or  be  guilty  of  any  other  mis- 
conduct or  misdemeanor  in  the  execution  thereof,  the 
justices,  upon  complaint  &c.,  may  issue  their  warrant  to 
apprehend  such  servant  in  husbandry  &c.,  examine  into 
the  complaint  &c.,  and  commit  to  hard  labour,  for  a 
time  not  exceeding  three  months."  The  word  ^^  designer" 
is  not  mentioned,  nor  any  other  under  which  a  ^'  de- 
signer "  can  be  brought  A  " designer''  does  not  assist 
in  engraving  the  productions  of  his  pencil,  and  so  he  is 
no  more  to  be  considered  an  artificer  or  handicraftsman 
in  the  course  of  the  manufitcture  of  the  goods,  than  an 
architect  could  be  regarded  as  a  labourer  in  the  building 
of  a  house.  All  the  terms  used  in  the  act  seem  to  de- 
note  persons  employed  in  some  manual  labour. — [He 
then  contended,  that  the  warrant  of  commitment  was 
bad,  as  it  contained  none  of  the  words  used  in  the  sta- 

(a)  Januaiy  25th,  before  WUiimnty  J. 


40  NEW  SESSIONS  CASES, 

1844.  tute  under  which  it  purported  to  have  been  made ;  and 

In  re  cited  BramweU  v.  Penneck  (a).] 
Obm  beod.  Cur.  adv.  vult 


Williams,  J. — I  cannot  conceive  that  the  term  "  ar- 
tificer "  is  applicable  only  where  manual  labour  is  used. 
This  person  sets  the  whole  establishment  at  work,  and 
so  he  may  fairly  be  considered  an  artificer,  as  contri- 
buting, and  importantly,  to  the  printing  of  calico.  As 
to  the  second  point,  it  is  to  be  observed  that  in  Bram- 
weU y,  Penneck  (a)  the  Court  thought  the  facts  of  the 
case  did  not  bring  the  party  within  the  act  of  Parlia- 
ment. Here  the  warrant  of  commitment  does  shew 
facts  which  bring  the  prisoner  within  the  act;  and  even 
if  he  be  not  an  ^^  artificer,*^  I  am  not  prepared  to  say  he 
does  not  come  within  the  words  ^^  other  person,''  men- 
tioned in  the  third  section. 

Rule  refused. 

(a)  7  B.  &  C.  556. 


January  27th.         The  Queen  t7.  The  Lord  Mayor  of  London. 

The  statute  XN  this  case  Ketty  had  obtained  a  rule  nisi,  calling 
C.U4,  entitling  ^po^  the  Lord  Mayor  of  London  to  shew  cause  why  a 

"  peraona  held  mandamus  should  not  issue,  directed  to  him,  command- 
to  Daily  or  com- 
mitted to  pri-    ing  him  to  deliver  to  Joshua  Fletcher,  or  W.  C.  Hum- 

of^ce'a^nst  pl^reys,  his  attorney,  copies  of  the  examinations  of  the 
the  kw^^' to  witnesses  respectively,  upon  whose  depositions  he,  the 
depositions       said  Joshua  Fletcher,  had  been  from  time  to  time  and 

upon  which 
they  have  been 

held  to  bail  or  committed  to  prison ,  does  not  apply  to  the  case  of  prisoners  committed  for 
re-ezaminationy  but  only  to  those  who  have  been  fblly  committ^  for  trial. 
The  deposition  of  every  witness  should  be  signed  at  the  time  when  it  is  taken. 
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then  stood  committed  to  prison  to  the  custody  of  the 
keeper  of  Giltspur-street  prison,  according  to  the  form 
of  the  statute.  It  appeared  from  the  affidavits  on  which 
the  rule  was  obtained,  that  Fletcher  had  been  committed 
on  the  9th  of  January  last,  on  the  following  warrant : — 
**  To  all  and  every  the  constables  of  the  police  force  of 
the  dty  of  London,  and  the  liberties  thereof,  and  to 
the  keeper  of  the  GKltspur-street  prison. 
"  London,  to  wit — These  are  in  her  Majesty's  name 
to  command  you  and  every  of  you  safely  to  convey  and 
deliver  into  the  custody  of  the  said  keeper  the  bodies  of 
William  Henry  Barber  and  Joshua  Fletcher,  they  being 
charged  before  me,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  city  and  liberties,  by  the  oath 
of  Ann  Slack  and  others,  with  feloniously  forging  and 
uttering  a  certain  testamentary  writing,  purporting  to 
be  the  last  will  and  testament  of  the  said  Ann  Slack, 
with  intent  to  defraud  our  Lady  the  Queen,  against  the 
statute  and  peace :  whom  you  the  said  keeper  are  hereby 
required  to  receive,  and  them  in  your  custody  safely  keep 
until  Monday,  the  22nd  instant,  and  then  to  be  brought 
before  me  or  such  other  of  her  Majesty's  justices  of  the 
peace  as  shall  be  then  sitting  at  the  justice  room.  Man- 
sion House,  in  the  said  city,  for  further  exammixiian ; 
•and  for  your  so  doing,  this  shall  be  to  you  and  each  of 
you  a  sufficient  warrant.  GKven  under  my  hand  and 
seal,  this  9th  day  of  January,  1844. 

"  William  Magnay,  Mayor." 

That,  after  this  commitment,  the  prisoner  had  been 
several  times  brought  up  before  the  Lord  Mayor  for  re- 
examination, and  re-committed  for  further  examination. 
There  had  been  no  final  commitment  for  triaL  That,  on 
the  18th  of  January,  a  written  application  was  made  by 
Fletcher  to  the  Lord  Mayor  for  a  copy  of  the  deposi- 
tions, which  was  refused,  on  the  ground,  that,  not  having 


1844. 


Ths  Quebn 

tr. 

The  LoKD 

Mayor 
of  London. 
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been  fully  oommitted  for  trial,  he  was  not  entitled  to  a 
copy  thereof  (a). 

Sir  F.  PoUockj  Attorney-Genera!,  and  R.  V.  Bichards, 
shewed  cause. — The  question  in  this  case  is,  whether 
the  3rd  sect  of  6  &  7  Will.  4,  c  114,  (Prisoners' Counsel 
Act),  applies  from  time  to  time  to  all  stages  of  examin- 
ations as  they  are  taken,  or  whether  that  section  is  to  be 
confined  to  the  entire  depositions  when  a  party  is  finally 
committed  for  triaL  The  object  of  the  act  was,  to  en- 
able a  prisoner,  at  the  time  of  his  trial,  to  make  his  der 
fence  by  counsel;  but  it  never  was  intended,  pending  an 


(a)  The  stat.  6  &  7  Will.  4, 
c.  114,  intituled  ^'  An  act  for  en- 
abling persons  indicted  of  felony 
to  make  their  defence  by  counsel 
or  attorney." 

Sect.  1,  reciting  that  **  it  is  just 
and  reasonable  that  persons  ac- 
cused of  offences  against  the  law 
should  be  enabled  to  make  their 
full  answer  and  defence  to  all 
that  is  alleged  against  them," 
enacts,  ''That,  from  and  after  the 
1st  October,  1886,  all  persons 
tried  for  felonies  shall  be  admit- 
ted, after  the  close  of  the  case  for 
the  prosecution,  to  make  full 
answer  and  defence  thereto^  by 
counsel  learned  in  the  law,  or  by 
attorney  in  courts  where  attor- 
nies  practise  as  counsel." 

Sect  3.  ''That  all  persons  who, 
after  the  pasnng  of  this  act,  shall 
be  held  to  bail,  or  committed  to 
prison  for  any  offence  against  the 
law,  shall  be  entitled  to  require 
and  have  on  demand  (from  the 
person  who  shall  have  the  lawful 
custody  thereof,  and  who  is  hereby 
required  to  deliver  the  same) 
copies  of  the  examinations  of  the 


witnesses  respectively  upon  whose 
depositions  they  have  been  so 
held  to  bail  or  committed  to  pri- 
son, on  pajrment  of  a  reasonable 
sum  for  the  same,  not  exceeding 
three  halfpence  for  each  folio  of 
ninety  words."  Proviso,  "that  if 
such  demand  shall  not  be  made 
before  the  day  appointed  for  the 
commencement  of  the  assize  or 
sessions  at  which  the  trial  of  the 
person  on  whose  behalf  such  de- 
mand shall  be  made  is  to  take 
place,  such  person  shall  not  be 
entitled  to  have  any  copy  of  such 
examination  of  witnesses,  unless  * 
the  Judge,  or  other  person  to  pre- 
side at  such  trial,  shall  be  of  opi- 
nion that  such  copy  may  be  made 
and  delivered  without  delay  or 
inconvenience  to  such  trial ;  but 
it  shall  nevertheless  be  compe- 
tent for  such  Judge,  or  odier  per- 
son so  to  preside  at  such  trial,  if 
he  shall  think  fit,  to  postpoue 
such  trial,  on  account  of  such 
copy  of  the  examination  of  wit- 
nesses not  having  been  previously 
had  by  the  party  charged." 


HILARY  TERM,  7  VICT.  43 

inqniry,  and  before  commitment,  to  give  to  a  prisoner  a  ^  ^^.'^ 

cop7  of  the  depositions,  which,  it  may  be,  are  only  par-  thb  Qusbn 

tially  taken.    In  this  case,  the  prisoner  is  not  committed  j^^  ^^^^ 
"  for  any  offence,"  but  "  for  further  examination ; "  and.       Mayor 

•^  of  London. 

therefore,  that  section  does  not  apply.  The  act,  more- 
over, must  be  taken  to  be  in  pari  materia  with  the  7 
Greo.  4,  c  64,  and  both  must  be  construed  together. 
The  second  section  of  that  statute  enacts,  ^^  That  the  jus- 
tice or  justices,  before  he  or  they  shall  commit  to  prison 
any  person  arrested  for  felony,  or  on  suspicion  of  felony, 
shall  take  the  examination  of  such  person,  and  the  infor- 
mation, upon  oath,  of  those  who  know  the  facts  and  cir- 
cumstances of  the  case,  and  shall  put  the  same,  or  as 
much  thereof  as  shall  be  material,  into  writing ;  and 
such  justice  or  justices  respectively  shall  subscribe  all 
such  examinations,  informations,  &c,  and  deliver,  or 
cause  the  same  to  be  delivered,  to  the  proper  officer  of 
the  Court  in  which  the  trial  is  to  be,  before  or  at  the 
opening  of  the  Court."  From  which  the  intention  of 
the  legislature  appears  to  be,  that  the  depositions  should 
be  signed  by  the  magistrate,  and  handed  over  to  the 
proper  officer  of  the  Court  where  the  trial  is  to  take 
place,  when  and  not  before  the  person  accused  has  been 
committed  for  trial ;  that  then  a  copy  of  the  depositions 
may  be  demanded  from  the  officer  into  whose  custody 
they  are  handed  over,  and  by  him  supplied  to  the  per- 
son demanding  them.  This  course  is  consistent  with 
the  usual  practice,  and  shews  that  the  demand  on  the 
present  occasion  is  irregular. 

Kelly  and  BaUantijte,  contra. — The  object  of  the  act 
of  Parliament  can  be  ascertained  only  from  the  express 
words ;  and  in  this  case  they  fully  entitle  the  prisoner  to 
a  copy  of  the  depositions  at  this  stage  of  his  case.  All 
persons  accused  are  to  have  the  means  of  preparing  for 
their  defence ;  and  a  person  is  preparing  for  his  defence 
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as  much  in  an  earlier  as  a  later  stage  of  the  proceedings 
against  him.  The  preamble  of  the  act  shews  that  it  ap- 
plies to  such  a  case  as  the  present;  and^  if  that  were  not 
sufficient^  the  words  of  the  third  section  are  amply  large 
enough  to  authorise  the  demand  now  made.  The  words 
^^ committed  to  prison '^  are  there  used;  and  it  cannot 
fairly  be  said  that  a  person  committed  to  prison  for  ten 
days,  is  less  committed  than  one  whose  commitment  ter- 
minates with  his  trial  The  use  of  the  word  ^^  remand- 
ed'' (a  term  not  recognised  by  the  law)  does  not  prove 
the  prisoner  has  not  been  ^^  committed.''  And  the  war- 
rant shews,  affirmatively,  that  here  there  has  been  a 
commitment.  The  only  difference  between  the  instru- 
ment in  this  case^  and  a  final  commitment,  is  the  intro- 
duction of  the  words  "  for  further  examination.''  But 
there  is  nothing  in  the  act  of  Parliament  to  shew  that 
its  provisions  are  limited  to  any  particular  sort  of  com- 
mitment. The  prisoner  is  committed  ^^  for  the  offence" 
now  as  much  as  when  he  is  finally  committed ;  for  in 
neither  case  is  he  really  imprisoned  for  the  offence,  but 
only  on  suspicion  of  it.  In  Hole's  Pleas  of  the  Crown  (a), 
the  word  '^  commitment"  is  used  without  qualification 
when  it  clearly  applies  to  commitment  for  further  exa- 
mination. "  Where  a  party  tiius  arrested  for  felony  is 
brought  to  a  justice  of  peace,  he  must  eitiier  discharge, 
or  commit^  or  bail  him."  *^  And  in  case  the  informa- 
tions or  examinations  cannot  be  taken  directiy,  the  pri- 
soner may  be  continued  in  the  custody  of  the  officer,  or 
detained  in  the  justice's  house,  or  committed  to  some 
safe  place  of  custody: "  Davis  v.  Capper  {b).  All  which 
methods  of  disposing  of  a  prisoner  are  mentioned  under 
the  head  of  commitment,  and  treated  as  commitments. 

The  inconvenience  and  injustice  which  it  is  said 
would  arise  from  granting  the  -application  are  not  so 


(a)  2  Hale  P.  C.  120. 


{b)  10B.&C.  28. 
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great  as  might  ensue  from  refusing  it.  Evidence  given 
in  one  continuous  statement  might  possibly  cause  a 
case  to  appear  stronger  against  a  prisoner  than  if  taken 
piecemeal :  or,  supposing  one  of  the  witnesses  were  to 
abscond,  or  to  die,  without  haying  signed  his  deposi- 
tion, the  prisoner  in  that  case  might  be  prevented  from 
making  use  of  it,  however  material  to  prove  his  in- 
nocence ;  and  hence  the  necessity  for  having  the  depo- 
sitions signed,  from  time  to  time,  as  they  are  taken, 
and  not,  as  is  contended  on  the  other  side,  when  the 
prisoner  is  finally  sent  to  prison  for  trial.  In  many 
cases,  the  first  examination  of  a  prisoner  is  not  attended 
by  counsel;  and  it  may  be  most  convenient,  on  the 
second  hearing,  that  a  copy  of  the  evidence  given  at  the 
first  should  be  supplied  for  the  instruction  of  counsel 
who  may  then  be  attending.  At  all  events,  if  there  be 
any  doubt  about  the  meaning  of  tUe  act  of  Parliament, 
the  Court  will,  in  a  criminal  proceeding  like  the  present, 
construe  it  favourably  for  the  prisoner. 


1844. 
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Lord  Denman,  C.  J. — It  appears  to  me  that  this  rule 
must  be  dischaiged.  In  the  first  place,  I  think  the  pre- 
amble shews  that  the  object  of  the  act,  as  fitated  in  the 
title  and  preamble,  is  confined  to  enabling  the  prisoner 
to  make  a  full  defence  by  counsel — ^in  other  words,  fully 
to  defend  himself  at  the  triaL  When,  therefore,  the  act 
is  said  to  mean  that  the  prisoner  should  be  enabled  to 
make  a  full  defence,  it  does  not  mean  that  the  magistrate 
should  try  the  case  on  both  sides,  and  see  the  charge 
established  or  disproved.  It  never  was  intended  to  give 
the  magistrate  any  such  power,  and  it  would  be  most 
mischievous  if  it  had  been  intended.  The  words  which, 
in  the  first  instance,  had  created  some  doubt  in  my 
mind,  were  those  which  related  to  the  person  who  was 
to  have  the  custody  of  those  depositions;  but,  on  further 
consideration,  I  do  not  feel  that  there  is  much  doubt  in 
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1844.        the  matter.     The  demiind  was  made,  bat  it  was  not 
Tbi  QiriBN    made  on  behalf  of  a  person  who  had  been  committed  for 
HuLokd      ^^7  offc°*^>     ^^  could  not  be  stud  that  he  waa  in  that 
Jf"°'       position  until  the  magistrate  had  finally  committed  him 
for  trial, — until  the  discretion  of  the  ma^strate  bad  been 
exercised  on  the  question,  whether  the  (^umstances 
against  the  prisoner  were  such  as  to  induce  him  to  think 
diat  enough  existed  to  call  on  the  prisoner  for  his  de- 
fence before  a  jury.     I  will  only  add,  that  it  most  not 
be  assumed  that  we  approve  of  the  absence  of  signature 
to  the  depositions :  it  is  the  magistrate's  duty  to  take 
care  that  the  depodtion  of  every  witness  is  signed  at 
the  time  when  it  is  taken. 

Fattebon,  J. — An  argument  has  been  drawn  in  this 
case  from  the  preamble  of  the  statute,  which  satisfies  me 
that  the  words  here  confine  the  application  of  the  statute 
to  a  committal  for  trial.  It  is  imposdble  to  read  the 
words  of  the  act  without  coming  to  that  conolusiou.  In 
the  first  place,  it  is  dear  that  the  phrase,  "  in  order  to 
enable  prisoners  to  make  a  full  defence  by  counsel,"  ^>- 
plies,  and  applies  only,  to  a  defence  at  the  time  of  triaL 
This  person*  is  not,  within  the  words  of  the  statute,  com- 
mitted for  an  offence  until  he  is  committed  for  trial.  He 
may  then  demand  copies  of  the  depo^tions,  for  he  will 
then  be  in  the  situation  in  which  the  statute  intended  to 
^ve  him  the  advantage  of  this  newly  created  privilege. 
Till  that  time  he  is  not  committed  for  the  offence,  but 
only  for  further  investigation. 

CoLBRiDaE,  J. — I  am  entirely  of  the  same  opinion. 
The  question  here  is,  undoubtedly,  one  of  considerable 
importance ;  and  if  the  ai^ument  in  support  of  this  rule 
can  be  sustained,  some  most  serious  consequences  will 
follow.  If  this  case  comes  within  the  act  of  Parliament, 
the  magistrate  would  have  no  discretion  to  take  a  middle 
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course,  but  would  at  once  dismiss  a  charge  or  commit         iQiA, 

the  prisoner.     But^  in  many  cases,  there  are  more  pri-  tre  Queen 

fioners  than  one ;  some  are  in  custody,  others  are  not,  ,j^^  ^^^^ 
and  it  may  be  necessary  in  such  a  case  to  commit  for       Mayor 

y.      1  .       .  ,  ,  .  ,  ,    ..        of  London. 

further  examination  those  who  are  m  custody,  and  m 
such  a  case  the  granting  of  copies  of  the  depositions 
might  be  most  dangerous  for  the  cause  of  justice.  I 
should  imagine  that  the  third  section  of  the  act  had  been 
first  inserted  after  the  two  others  had  been  fully  framed. 
In  the*  course  of  the  argument  reliance  was  placed  on 
the  preamble  of  the  first  section,  and  the  presence  of  the 
words  *'  a  full  answer  and  defence^  and  the  absence  of 
the  word  *^  trial;"  but  these  words  occur  in  the  enacting 
part  of  the  same  section,  and  we  must  construe  one  part 
with  reference  to  the  other.  It  is  well  known,  that,  to 
enable  a  prisoner  to  make  a  full  defence  to  a  charge  is  a 
principle  of  our  law,  but  that  principle  is  in  ihe  act  con- 
fined to  the  triaL  What  is  the  enacting  part  of  the  sec- 
tion ?  It  is^  all  persons  "  tried  for  felonies."  I  hope  that 
it  will  neyer  be  conmdered  that  these  words  may  be 
satisfied  by  die  parties  being  taken  before  a  magistrate. 
Then  again,  there  is  a  proyision,  that  these  things  shall 
be  admitted  *^  at  the  close  of  the  case  for  the  prosecu- 
tioiL^'  This  phrase  cannot  leaye  any  doubt  as  to  the 
meaning  of  the  legislature.  The  prisoner  cannot  claim 
in  this  case  any  benefit  from  these  words.  The  question 
therefore,  turns  wholly  on  the  words  of  the  third  section ; 
and  if  so,  it  is  reduced  to  this  short  point,  whether  this 
is  a  committal  of  a  person  for  an  ofience.  I  answer  that 
it  is  not  so.  The  person  who  is  within  this  statute  is 
entitled  to  haye  these  copies  on  demand.  Now,  what  is 
a  demand?  It  is  important  to  answer  this  question,  for 
the  phrase  is  repeated  in  the  following  part  of  the  sen- 
tence ;  and  when  you  find  the  expression  ^^  such  de- 
mandy"  it  is  clear  that  the  second  expression  has  reference 
to  the  first.     It  is  proyided,  that,  if  '^  siich  demand" 
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^^^*  ^  should  not  be  made  before  the  first  day  of  the  sessionsy 

Ths  Qussn  the  party  loses  the  right  to  a  copy  of  the  depositions 

The  Lord  ^his  part  of  the  section,  therefore,  clearly  refers  to  the 

Mayor  f^Q  when  the  party  has  been  committed  for  trial,  till 

of  London.  .        ,  .      , 

which  time  his  right  to  den^and  does  not  arise.  This  is 
what  appears  to  me  to  be  the  fair  construction  of  the 
words,  and  is  what  seems  to  be  the  only  proper  conclu- 
sion to  be  drawn  from  the  expressions  used  by  ihe  le- 
^slature.  K  any  other  construction  is  adopted,  it  would 
be  immaterial  whether  the  magistrate  committed  the  pri- 
soner or  discharged  him, — a  consequence  which  surely 
cannot  be  contended  for.  Suppose  the  man  discharged, 
is  he  entitied  to  have  copies  of  the  depositions,  in  order, 
in  the  words  of  the  statute,  to  enable  him  to  make  a  full 
defence  by  counsel?  I  think  not  So  that,  looking  at 
this  section,  or  considering  what  the  legislature  con- 
templated, it  is  equally  clear  that  this  application  cannot 
be  supported. 

WiGHTBLiN,  J. — The  preamble  and  tide  of  the  act, 
so  far  as  any  inference  can  be  drawn  from  them,  shew 
that  the  act  applies  to  the  making  a  defence  at  the  trial, 
and  the  third  section  does  not  carry  it  further  than  that 
The  section  does  not  apply  to  a  person  committed  for 
further  examination.  A  person  so  committed  is  not, 
properly  speaking,  committed  for  any  offence  against  the 
law,  but  for  the  purpose  of  being  again  examined  to 
see  whether  there  is  reason  to  believe  that  he  has  com- 
mitted one.     This  rule  must  therefore  be  discharged 

Rule  discharged. 
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The  Queen  v.  Roger  Nunn  and  Henry  Vint,  Esquires.  January  27M. 

JLN  Michaelmas  Term,  Wordsworth  had  obtained  a  rule  The  affidavit  of 
nisi,  calling  upon  the  defendants,  two  of  the  keepers  of  tioe  of  an  ap' 
the  peace,  ^d  justices  in  and  for  the  borough  of  Col-  J^^i^^to* 
Chester,  in  the  county  of  Essex,  to  shew  cause  why  a  remove  an  order 
writ  of  certiorari  should  not  issue,  to  remove  into  this  qaired,  hj 
Court  a  certain  order,  under  their  hands  and  seals,  bear-  ^  5^  ^^  ^^^ 
ing  date  the  6th  of  May  last,  touching  the  settlement  tothejuatiOTs 

^         ^  .^  '  -o  making  such 

and  maintenance  of  a  pauper  lunatic  .  order,  stated, 

The  affidavit  of  Thomas  Goodwin,  of  service  of  no-  ponent  did,  on 
tice  upon  the  justices,  required  by  13  Grea  2,  c  18,  s.  5  (a),  R^N**EMuirc 

on  which  the  motion  was  founded,  was  as  follows : —        oneof  the  jus- 
tices, &c.,  at 

"  That,  on  Saturday,  the  21st  day  of  October  last,  he  J^,^*^^'^"^' 

personally  served  a  dupUcate  or  counterpart  of  the  said  luuai  place  qf 

notice  on  the  said  Henry  Vint,  Esq.,  one  of  the  said  the  taid  JR.  JV., 

keepers  of  the  peace,  and  a  justice  in  and  for  the  said  ^gl'dllii^^l 

borough  of  Colchester,  in  the  county  of  Essex,  at  the  ^  counterpart 

dwelling-house  of  the  said  Henry  Vint,  at  or  near  the  ticewith  w.R,, 

the  medical  at' 
Mtantqfthe  taidR.  iV.,  he  the  taidR.  N,  being  then  ill  in  bed  ."--Held  insufficient,  as  it 
did  not  appear  that  the  service  of  the  notice  upon  W.  R.  was  at  the  dwelling-house  of  R.  N. 

(a)  By  the  13th  Geo.  2,  c.  18,  made;  and  unless  it  be  duly 
8. 5,  it  is  enacted,  ^^  That  no  writ  proved  upon  oath  that  the  said 
of  certiorari  shall  be  granted,  party  or  parties  suing  forth  the 
issued  forth,  or  allowed,  to  re-  same  hath  or  have  given  six  days' 
move  any  conviction,  judgment,  notice  thereof,  in  writing,  to  the 
order,  or  other  proceedings  had  justice  or  justices,  or  to  two  of 
or  made  before  any  justice  or  them,  (if  so  many  there  be),  by 
justices  of  thepeace  of  any  county,  and  before  whom  such  convic- 
dty,  borough,  town  corporate,  or  tion,  judgment,  order,  or  other 
liberty,  or  the  respective  general  proceedings  shall  be  so  had  or 
or  quarter  sessions  thereof,  un-  made,  to  the  end  that  such  jus- 
less  such  certiorari  be  removed  tice  or  justices,  or  the  parties 
or  applied  for  within  six  calendar  therein  concerned,  may  shew 
months  next  after  such  convic-  cause,  if  he  or  they  shall  so  think 
tion,  judgment,  order,  or  other  fit,  against  the  issuing  or  granting 
proceedings  shall  be  so  had  or  such  certiorari." 

VOL.  I.  15  N.  8.  C. 
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said  borough  of  Colchester,  and  that,  on  the  same  day, 
to  wit,  &C.,  he  also  served  the  said  Roger  Nunn,  Esq., 
surgeon,  another  &c,  at  the  dwelling-house  and  usual 
place  of  abode  of  him,  the  said  Roger  Nunn,  within  the 
said  borough  of  Colchester,  by  leaving  another  duplicate 
or  counterpart  thereof  with  William  Rogers,  the  medi- 
cal asdstant  to  the  said  Roger  Nunn,  he  the  sidd  Roger 
Nunn  being  then,  as  the  deponent  was  informed  and  be- 
fieves,  ill  in  bed." 


Whitehurst  {Kinglake  with  him)  shewed  cause,  and 
took  a  preliminary  objection,  that  the  necessary  notices 
to  the  justices  had  not  been  duly  given. — ^The  affidavit 
states,  that  the  notice  was  served  upon  Mr.  Nunn,  at  his 
dwelling-house,  by  leaving  a  copy  with  his  medical 
assistant^  the  said  Mr.  Nunn  then  being  ill  in  bed.  It 
is  not  necessary  to  contend  that  personal  service  is  re- 
quisite, or  that  leaving  the  notice  at  a  man's  dwellings 
house  with  his  wife  or  servant  would  not  be  suffident; 
but  it  is  perfectiy  consistent  with  this  affidavit,  that  it 
was  left  with  the  medical  assistant  in  another  town  or 
county. 

He  was  stopped  by  the  Court,  who  called  on 

Wcrdswcrihy  contra. — It  is  conceded  that  personal  ser- 
vice is  not  required,  and  it  is  impossible  to  conclude, 
from  the  words  of  this  affidavit,  that  the  service  was 
elsewhere  than  at  the  dwelling-house.  It  is  sworn  that 
the  service  was  on  the  justice,  at  his  dwelling-house,  and 
the  particulars  following,  describing  the  mode  of  ser- 
vice, may  be  rejected  as  surplusage. 

Lord  Denm AN,  C.  J. — We  cannot  reject  part  of  the 
statements  of  an  affidavit  as  surplusage.  This  service  is 
insufficient. 


Pattbson,  J. — If  we  were  to  hold  this  good  service, 


HILARY  TERM,  7  VICT.  51 

yre  should  introduce  all  sorts  of  irregularities  in  serving        1844. 
notices.  Thb  Quebn 

Whitehurst  then  applied  for  costs,  citing  Rex  v.  The        Nunn. 
Justices  of  Cambridgeshire  (a),  where  it  appears  that  the 
Court  would  haye  given  costs,  if  the  objection  had  been 
taken  earlier.     In  that  case  the  rule  had  been  enlarged, 
to  allow  the  filing  of  fresh  affidavits  on  each  side. 

Lord  Dbnman,  C.  J. — What  the  Court  would  have 
done  in  a  particular  case  is  no  rule.  We  think  this 
must  be  without  costs. 

Bule  discharged,  without  costs. 

(a)  3  B.  &  Ad.  890. 


In  the  matter  of  Retnolbs  and  Another.  January  90«A. 

Al  WB.it  of  habeas  corpus  cum  causli  had  been  ob-  Under  the 
tained  to  bring  up  the  bodies  of  Henry  Reynolds  and  ^  ^\  wnTic- 
Edward  Hodgson,  being  in  the  custody  of  the  gover-  ^^  ^j"^ 
nor  of  the  house  of  correction,  at  Wakefield.     The  go-  fendants  should 
vemor  returned  that  the  prisoners  were  detained  under  ^^'i^^" 
the  foUowing  warrant :-  ^i^Z^if 

*'  West  Riding  of  Yorkshire,  to  wit— At  the  General  ^^^?^^,„it. 
Quarter  Sessions  of  the  peace,  &c     Upon  hearing  the  ting  the  word 
appeal  of  Henry  Reynolds,  of  Kirk  Deighton,  labourer,  was  confirmed 
and  Edward  Hodgson,  of  the  same  place,  blacksmith,  motion^tJ  dls" 

under  the  hands  and  seals  of  Alexander  Brown,  and  charge  the  de- 
fendants under 

William  Williamson  Whittaker,  Esquires,  two  of  her  a  writ  of  habeas 
Majesty's  justices  of  the  peace  in  and  for  the  said  ^^prose^  ^ 
riding,  bearing  date  &c.,  at  &c,  whereby  the  said  H.  J^*SIi^°^^V 
Reynolds  and  E.  Hodgson  were  convicted,  for  that  they  ^%  brought 

up  the  oonyic- 
tion  by  cer- 
tiorari  or  by  a  Terified  copy — Heldf  that,  the  conTiction  not  being  brought  up,  (which  it 
was  Ae  duty  of  the  prosecutor  to  do),  the  commitment  must  be  taken  to  contain  a  correct 
radtal  of  the  conviction,  and  that  this  Court  would  take  notice  of  defects  in  the  convic- 
tion, as  so  reeited ;  therefore  the  omission  of  the  word  ''so"  being  a  defect  in  substance, 
the  Court  discharged  the  prisoners. 

E  2 
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1844.  the  said  H.  Reynolds  and  £.  Hodgson,  within  ux  calen- 
In  re  dar  months  then  last  past,  to  wit,  on  &c,  in  the  night  of 
the  same  date,  that  is  to  say,  between  the  first  hour 
after  sunset,  and  the  last  hour  before  sunrise,  on  the  suc- 
ceeding day,  to  wit,  about  the  hour  of  two  o'clock  in 
the  morning  of  the  said  &c,  at  &c,  by  night  as  afore- 
said, did  unlawfully  and  wilfully  enter  into  certsdn  in- 
closed land  of  one  Richard  F.  Wilson,  Esq.,  called  &c., 
there  situate ;  and  were  then  and  there  unlawfully  in 
the  said  land,  each  of  them  with  a  certain  engine  or  in- 
strument)  called  a  gun,  for  ihe  purpose  of  then  and  there 
taking  and  destroying  game,  contrary  to  the  form  of  the 
statute  &c ;  and  they  the  said  justices  did  adjudge  the 
said  H.  Reynolds  and  E.  Hodgson,  for  their  sud  first 
ofience,  to  be  imprisoned  in  the  house  of  correction  at 
Wakefield,  and  there  kept  to  hard  labour  for  the  period 
of  three  calendar  months,  and,  at  the  expiration  of  such 
period,  to  find  securities  by  recognisances,  each  of  them 
in  the  sum  of  10/.,  and  two  sureties  in  the  sum  of  5L 
each,  or  one  surety  in  the  sum  of  10/.,  conditioned  that 
each  of  them  the  said  H,  Reynolds  and  E.  Hodgson  should 
not  offend  again  for  the  space  of  one  year  then  next  fol- 
lowing ;  and  the  said  justices  further  adjudged  that  each 
of  them  the  said  H.  Reynolds  and  E.  Hodgson,  in  ca^ 
they  should  not  find  such  sureties  as  aforesaid,  should 
be  further  imprisoned  and  kept  to  hard  labour  in  the 
said  house  of  correction  for  the  space  of  six  calendar 
months,  unless  the  ssdd  sureties  should  be  sooner  foimd: 
it  is  ordered,  adjudged,  and  determined  that  the  said 
conviction  be  affirmed,  and  that  the  said  H.  Reynolds 
and  E.  Hodgson  shall,  for  their  first  ofience,  be  im- 
prisoned in  the  said  house  of  correction,  and  there  kept 
to  hard  labour  for  the  period  of  three  calendar  months, 
and,  at  the  expiration  of  such  period,  shall  find  securities 
by  recognisance,  each  of  them  in  the  sum  of  10/.^  and 
two  sureties  in  the  sum  of  6L  each,  or  one  surety  in  the 


Reynolds. 


HILARY  TERM,  7  VICT.  63 

sum  of  lOLy  conditioned  that  each  of  them  the  said  H.  1B44. 
Heynolds  and  E.  Hodgson  shall  not  offend  again  for  the  in  re 
space  of  one  year  then  next  following.  And  it  is  further 
ordered,  adjudged,  and  determined  that  each  of  them 
llie  said  H.  Reynolds  and  E.  Hodgson,  in  case  they  shall 
not  find  such  sureties  as  aforesaid,  shall  be  further  im- 
prisoned and  kept  to  hard  labour  in  the  house  of  cor- 
rection for  the  space  of  six  calendar  months,  unless  such 
sureties  shall  be  sooner  found." 

Pashley  now  moved  that  the  return  be  quashed,  and 
the  prisoners  dischai^edi — This  warrant  or  order  of  jus- 
tices is  intended  to  be  made  under  stat  9  Geo.  4,  c  69, 
8.  6,  (Night  Poaching  Act).  It  is  not  a  conviction,  but 
an  order  of  sessions  made  on  appeal ;  it  is  an  affirma- 
tion of  a  conviction.  There  are  several  objections  to  it. 
First,  it  does  not  shew  jurisdiction,  for  the  appeal  is 
called  *^  The  appeal  of  the  prisoners  under  the  hands 
and  seals  of  two  justices,''  which  is  not  intelligible,  and 
does  not  give  the  justices  at  quarter  sessions  jurisdic- 
tion. That  ought  to  appear  on  an  instrument  of  this  kind 
as  much  as  on  an  original  conviction :  In  re  Peerless  (a). 
Secondly,  the  prisoners  are  required  to  enter  into  re- 
cognisances, conditioned  ^^  that  each  of  them  shall  not 
offend  again,"  the  only  meaning  of  which  words  is,  that, 
if  either  of  them  offend,  the  recognisance  of  the  other 
would  be  forfeitable,  which  would  not  be  legal  Thirdly, 
llie  description  of  the  offence  is  bad:  the  prisoners  are 
required  to  enter  into  recognisances  "  not  to  offend 
again ;"  whereas  it  should  have  been  not  ^^  ^o  "  to  offend 
again. 

Hall  and  Pickerinff^  contr^  were  here  called  on  by 
the  Court. — This  dctQument  appears  on  the  face  of  it  to 

(a)  1  Q.  B.  R.  143. 
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1844.  be  a  commitment,  founded  on  a  conviction  aflSrmed  on 
In  re  appeal ;  and  it  is  very  doubtful,  on  the  cases  where  a 
Reynolds,  commitment  is  founded  on  a  conviction/ whether  this 
Court  will  look  at  defects  in  the  commitment  without 
the  conviction  being  brought  before  it.  That  was  done 
In  re  Peerless  (a),  but  there  the  commitment  on  the  face 
of  it  shewed  want  of  jurisdiction,  which  this  does  not 
[Wightmany  J. — Surely  we  may  look  at  this  document 
to  see  whether  the  time  is  stated  with  certainty  during 
which  the  gaoler  is  to  detain  the  defendants  in  custody. 
Here  it  seems  he  has  to  keep  them  for  six  months,  unless 
they  enter  into  recognisances  not  to  offend  at  alL  The 
duration  of  the  imprisonment  is,  therefore,  imcertain,  in 
consequence  of  the  omission  of  the  word  **  so/*  which  is 
used  in  the  act  of  Parliament.]  If  that  be  a  defect  it 
is  cured  by  the  stat.  3  Geo.  4,  c  23,  s.  3,  which  enacts, 
^^  That  in  aU  cases  where  it  appears  by  the  conviction 
that  the  defendant  has  appeared  and  pleaded,  and  the 
merits  have  been  tried,  and  that  the  defendant  has  not 
appealed  against  the  conviction,  where  an  appeal  is  al-^ 
lowed,  or,  if  appealed  against,  the  conviction  has  been 
affirmed,  such  conviction  shall  not  afterwards  be  set  aside 
or  vacated  in  consequence  of  any  defect  in  form  what- 
ever, but  the  construction  shall  be  such  a  fair  and  liberal 
construction  as  will  be  agreeable  to  the  justice  of  the 
case;''  and  the  seventh  section  of  the  act  under  which 
the  conviction  was  made  declares,  that  '^  no  Conviction 
or  adjudication  made  on  appeal  therefrom  shall  be 
quashed  for  want  of  form,"  *^  and  no  warrant  of  commit- 
ment shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  the  party  has  been 
convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same."  The  conviction  itself  should  be  before 
the  Court,  if  any  objections  are  to  be  taken  to  it;  and  it 
was  competent  for  the  defendants  to  bring  it  here  by 

(a)  1  Q.  B.  R.  143. 
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obtainiiig  a  copy  of  it,  verified  by  affidavit,  to  which,  at  IB44. 
common  law,  they  are  entitled :  Rex  v.  Mellar  (a).  [Posh-  in  re 
2^  cited  In  re  Fktcher  (6),  and  Regina  v.  Chaney  (c)]. 
[Wightmany  J.— That  case  is  an  authority  for  our  pre- 
suming the  conviction  to  be  properly  recited  in  the  com- 
mitment, unless  the  contrary  is  shewn.]  If  the  con- 
viction must  be  taken  to  be  properly  recited,  the  word 
**  again  "  may  be  held  to  mean  ^'  in  a  similar  way/' 

WiOHTMAN,  J. — I  am  of  opinion,  that,  upon  this 
return,  the  prisoners  are  entitled  to  be  discharged  out 
of  custody.  I  think  it  is  the  duty  of  the  prosecutor  to 
bring  up  the  conviction  to  this  Court;  and  that,  in  case 
it  is  not  so' brought  up,  the  warrant  must  be  considered 
to  contain  a  correct  recital  of  it  In  this  case,  even  if 
the  conviction  had  been  so  returned,  I  am  not  sure  that 
it  would  have  cured  the  defects  in  this  warrant;  for  it  is 
the  warrant  which  gives  the  authority  to  the  gaoler  to 
keep  the  prisoners  in  custody,  and  shews  how  long  he  is 
to  detun  them.  In  this  case,  the  warrant  shews  an 
authority  to  detain  them  for  a  much  longer  time  than 
the  law  would  permit  On  this  point,  however,  it  is 
unnecessary  to  give  an  opinion.  But,  taking  the  warrant 
to  contain  a  true  recital  of  the  conviction,which  I  think 
I  am  bound  to  do,  I  am  clearly  of  opinion  that  the  ob- 
jection must  prevaiL  It  appears  that  the  prisoners  are 
to  be  confined  until  tiiey  find  sureties  '^  not  to  offend 
again.**  These  words  must  mean  any  offence  whatever; 
whereas,  by  the  act,  it  should  have  been  until  they  find 
sureties  ^'  not  so  to  offend  again.'*  I  do  not  think  any 
such  construction  can  be  given  to  the  word  ^^  again  **  as 
has  been  contended  for,  nor  that  the  defect  is  cured  by 
the  3  Geo.  4,  c.  23,  s.  3.  On  this  point,  therefore,  I  am 
of  opinion  that  the  prisoners  must  be  discharged. 

The  prisoners  were  discharged. 

(a>  2  DowL  P.  C.  173.  (6)  13  Law  J.,  N.S ,  M.  C.  16. 

(c)  6  Dowl.  P.  C.  281. 
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Jmvaiy  MKA.  The  QuE£N  f^ainst  Richard  Suortridoe  and  J.  W. 
BoxBY,  Esquires. 

Tie  itat.  10  XN  this  case  a  rule  nisi  had  been  obtained,  calling  upon 
(Friendly  So-  Richard  Shortridge,  and  James  Wardle  Roxby,  Eeqrs., 
prorUa^rtlic  *"**  °^  *^®  justices  In  and  for  Ae  county  of  Durham, 
otibliihmeDt  to  shew  Cause  why  a  writ  of  mandamus  should  not  issue, 
of  toaebei  ""■,.,,  t  i 

raiuag  ftmdi      directed  to  them,  commandmg  uiem  to  proceed  to  hear 

toai  relief  ud     """^   determine   the   compltunt  of  the   South   Shields 

Friendly  Loan  Society,  against  John  Scott,  of  South 

Shields,  labourer,  for  not  paying  the  sam  of  4/.  13j., 
children,  or  j! 

other  reUtion*,   pursuant  to  the  Btat&   10  Geo.  4,   c.  56,  and  4  &  5 

tSlTi  Win- 4.  «•«(«)• 

•fe,  widow- 
hood," &c.     He  Itat.  i  tcb  Will.l,  c.  iO,  b.  2,  rcciliiig  the  iborc,  eitcndj  iti  pronDoni 
to  "  any  o/A*r  pwrpon  «kK\  it  not  illegal." 

Held,  that  thae  word*  are  to  be  understood  with  relation  to  porpoaei  qnidem  gene- 
rii  with  thou  ipecitied  in  the  former  part  of  the  Mction ;  and,  therefore,  that  a  societj. 
having  toi  it!  object  the  loan  of  monejr  to  iti  members,  bnt  Dot  bjwaj  of  charitable  relief, 
(tbongh  not  conitituted  under  the  pronaioiis  of  the  Loan  Sodetin  Act*),  waa  not  within 
the  intent  and  meaning  of  the  above  itatutea,  >o  lu  to  reqoire  the  jnstioea  to  enforce 
compliance  with  the  award  of  arbitrators,  provided  by  ita  rulea  in  cue  of  diipute. 

(a)  ThelOG«o.4,  C.56,  S.27,  in  the  book  of  the  said  aodety  in 
enact),  "  That,  if  an;  matter  in  which  the  rules  are  entered  aa 
diipute  shall  be 'referred  to  ar-  aforesaid;"  "andwhateveraward 
bitration,  certain  arbitratora  ihall  shall  be  made  by  ibe  aaid  arU- 
be  named  and  elected  at  the  fint  tralora,  or  the  major  part  of  tbem, 
meeting  of  such  society  or  general  according  to  the  true  purport  and 
committee  thereof  that  ghall  be  meaning  of  the  rules  of  such  ao- 
held  after  the  inrolment  of  its  ciety,  confirmed  by  the  justices, 
rulei,  none  of  the  said  arbilrators  according  to  the  directions  of  tliis 
being  beneficially  interested,  di-  act,  ghall  be  in  the  fotm  to  this 
rectly  or  indirectly,  in  the  fundi  act  annexed,  and  ahall  be  binding 
of  the  aaid  aociety,  of  whom  a  and  conclusive  on  all  patties,  and 
certain  number,  not  leea  than  shall  be  linal  to  all  intents  and 
three,  ahall  be  chosen  b;  ballot  purposes,  without  appeal,or  being 
in  each  luch  case  of  diipute,  the  aubject  to  the  control  of  one  or 
number  of  the  said  arbitrators  more  justices  of  the  peace,  and 
and  mode  of  ballot  bdng  deter-  shall  not  be  removed  or  remove- 
mined  by  tlieruletofeacbaociety  able  into  any  Court  of  law,  or 
respectively;  the  names  of  such  restrained  or  restrainable  by  the 
arbitralort  sliill  he  duly  entered  injunction  ofanyConrt  of  equity; 
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The  facts  of  the  case^  on  which  the  rule  was  obtained, 
were  set  out  in  the  affidavit  of  John  Strachan^  the  secre- 
tary of  the  society,  and  were  as  follows : — 

The  society  was  established  in  1841,  under  certain 
rules,  which  were  certified,  the  same  year,  by  John  Tidd 
Pratt,  Esq.,  the  barrister  appointed  to  certify  rules  of 
sayings'  banks,  and  allowed  and  confirmed  by  an  order 
of  the  justices  at  the  quarter  sessions  for  the  county  of 
Durham. 

Kule  4  provides,  "  That  the  affairs  of  the  society  are 
to  be  conducted  by  a  committee  of  six  menfbers,  viz.  a 
president,  two  trustees,  a  derk,  and  two  stewards ;  three 
to  be  a  quorum." 

Bule  7.  "  Every  member  is  to  continue  to  pay  into 
the  society,  every  lunar  month,  the  sum  of  lOs.  for  each 
share,  and  5s.  for  each  half  share,  together  with  all  inte- 
rest, fines,  and  forfeitures,  until  the  society  shall  be  ter- 
minated; any  member  neglecting  or  refusing  to  pay  his 
subscription,  interest,  fin^s,  and  forfeitures,  at.or  before 


1844. 


The  Queen 

r. 
Shortbidok. 


and  should  either  of  the  said  par- 
ties in  dispute  refuse  or  neglect 
to  comply  with,  or  conform  to  the 
decision  of  the  said  arhitrators,  or 
the  major  part  of  them,  it  shall 
and  may  he  lawful  for  any  one 
justice  of  the  peace,  residing 
within  the  county  within  which 
such  society  shall  be  held,  upon 
good  and  sufficient  proof  heing 
adduced  before  him  of  such  award 
having  been  made,  and  of  the  re- 
fusal of  the  party  to  comply  there- 
with, upon  complaint  made  by 
and  jon  behalf  of  the  party  ag- 
grieved, to  summon  the  person 
against  whom  such  complaint 
shall  be  made  to  appear  at  a 
time  and  place  to  be  named  in 
such  summons;  and  upon  his  or 
her  appearance,   or  in   default 


thereof,  upon  due  proof,  upon 
oath,  of  the  service  of  such  sum- 
mons, any  two  justiceM  of  the 
peace  may  proceed  to  make  such 
order  thereupon  om  to  them  may 
teem  just;  and  if  the  sum  of 
money  so  awarded,  together  with 
a  sum  for  costs,  not  exceeding 
the  sum  of  ten  shillings,  as  to 
such  justices  shall  seem,  meet, 
shall  not  be  immediately  paid, 
then  such  justices  shall,  by  war- 
rant under  their  hands  and  seals, 
cause  such  sum  and  costs  as 
aforesaid  to  be  levied  by  dis- 
tress," &c« 

The  Stat.  4  &  5  Will.  4,  c.  40, 
8. 7,  provides  a  mode  for  settling 
disputes,  in  case  the  society  re- 
fuse to  grant  arbitrators. 
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1844.  the  third  calling  of  the  foU,  to  be  fined  "  &c  [The  nde 
The  QtTBBN  ^^  hi^d  down  certain  regulations  respecting  defaulters]. 
Shortridoe  Kule  8.  "  That  the  members  shall  be  entided  to  the 
sum  of  1L  lOs.  on  a  half  share,  15/.  on  one  share^  30/. 
on  two  shares,  and  15/.  on  every  additional  share; 
the  privilege  of  receiving  the  same  to  be  by  drawing 
lots,  or  any  other  manner  the  committee  may  determine. 
No  member  ever  to  be  indebted  to  the  society  more  than 
15/.  at  any  one  time.  Every  member  to  pay  interest  at 
the  rate  of  5/.  per  cent,  per  annum  for  tiie  money  he 
receives ;  the  payment  of  such  interest  to  commence  the 
first  monthly  meeting  night  af);er  the  money  had  been 
allotted  to  him,  or  otherwise  obtaiaed,  and  be  continued 
to  be  paid  every  monthly  meeting  night  into  the  sodety's 
funds,  until  such  loan  be  liquidated.  In  case  a  share 
shall  not  at  any  time  be  taken  by  a  member,  it  shall  be 
immediately  ballotted  for,  and,  whomsoever  the  said  loan 
shall  fall  to,  such  member  shall  be  compelled  to  make 
use  of  the  same,  and  shall  pay  all  interest,  fines,  and  for- 
feitures which  may  accrue  upon  the  same.  No  member 
to  be  allowed  to  draw  any  money  if  in  arrears." 

Kule  16.  ^^  In  case  of  dispute  between  tiiis  society  and 
any  member  or  person  claiming  on  account  of  a  mem- 
ber, reference  shall  be  made  to  arbitration,  pursuant  to 
Stat  10  Geo.  4,  c.  6^^  s.  27.  At  the  first  meeting  of 
the  society,  afler  the  inrolment  of  the  rules,  five  arbi- 
trators shall  be  named  and  elected,  none  of  them  being 
directiy  or  indirectiy  beneficially  interested  in  the  funds 
of  the  society;  and  in  each  case  of  dispute  the  names  of 
tiie  arbitrators  shall  be  written  on  pieces  of  paper,  and 
placed  in  a  box  or  glass,  and  the  three  whose  names  are 
first  drawn  by  the  complaining  party,  or  by  some  one 
on  his  or  her  behalf,  shall  be  the  arbitrators  to  decide 
the  matter  in  dispute." 

On  the  30th  November,  1841,  John  Scott  became  a 
bon&  fide  member  of  the  society,  and  obtained  a  share. 


0. 

Sbortridos. 
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Talue  15/.,  for  which  he  gave  a  joint  promissory  note,         1844. 
with  two  sureties,  as  security  for  the  same.  tqi  Qubbn 

On  the  19th  of  April,  1843,  John  Scott  was*  in  ar- 
rears for  his  contributions,  the  sum  of  4tL  13«.,  and,  on 
being  applied  to  by  the  secretary,  refused  payment  A 
notice,  of  which  the  following  is  a  copy,  was  then  served 
upon  him : — 

'*To  Mr.  John  Scott,  a  member  of  the  Investment 
Friendly  Loan  Society. 
**  Sir, — We,  the  undersigned,  being  three  of  the  arbi- 
trators duly  appointed  in  conformity  with  the  rules  of 
the  Investment  Friendly  Loan  Society,  a  friendly  so- 
ciety duly  inroUed  under  the  provisions  of  an  act  pass- 
ed &c.  (4  &  5  Will.  4),  and  duly  chosen  in  manner 
directed  by  the  said  rules,  to  determine  the  matter  in 
dispute  between  you  and  the  trustees  of  the  said  sodety, 
hereby  require  you  to  appear  personally  before  us,  on 
Tuesday,  the  16  th  inst.,  at  half-past  eight  o'clock  in  the 
evening,  at  Strachan's  Temperance  Hotel,  when  and 
where  we  shall  meet  to  hear  and  determine  the  said 
matters  in  dispute ;  and  we  hereby  ^ve  you  notice,  that, 
in  case  you  neglect  to  appear  personally  before  us  at 
such  time  and  place,  we  shall  proceed  to  inquire  into 
the  said  matters  in  dispute,  and  to  make  our  award 
thereon  in  the  same  manner  as  if  you  had  personally  ap- 
peared.'' 

(Signed  by  three  of  the  arbitrators). 

In  pursuance  of  this  notice,  the  arbitrators  met,  and 
on  the  16th  May,  1843,  made  their  award,  ordering, 
that  John  Scott  should  pay  to  the  trustees  of  the  society 
the  sum  of  4/.  13^.,  being  the  arrears  then  due,  on  or  be- 
fore the  17th  day  of  May. 

Notice  of  this  award  was  given  to  Scott,  and  payment 
of  the  sum  demanded,  but  refused  by  him.  In  conse- 
quence of  tins  refusal,  a  complaint  was  made  before 
James  Wardle  Roxby,  Esq.,  a  justice  of  the  peace,  who 
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1844.         issued  his  summons^  and  the  case  was  heard  before  the 
ThbQubkn     two  defendants,  at  the  petty  sessions,  held  at  South 
Shortridge     Shields,  on  the  24th  May,  when  the  above  facts  were 
adduced  and  proved,  but  the  justices  refused  to  adjudi- 
cate upon  them. 

The  way  in  which  the  proceedings  of  the  society 
were  conducted,  and  the  reasons  why  Scott  refused  to 
pay  the  sum  demanded,  were  set  forth  in  an  affidavit  of 
one  Tumbull,  who  had  been  president  of  the  society. 

Knowles  and  Atherion  on  the  part  of  Scott,  now 
shewed  cause. — This  application  is  made  under  the  stat. 
10  Geo.  4,  c.  6Qy  (An  Act  for  regulating  Friendly  So- 
cieties). The  society,  however,  making  this  application 
is  not  a  friendly  society  within  the  meaning  of  that  act ; 
and  the  certificate  of  the  barrister,  allowing  their  rules, 
cannot  have  the  effect  of  bringing  it  within  either  of  the 
acts  of  Parliament  which  provide  for  friendly  societies, 
unless  it  be  such  a  society  as  those  acts  contemplated. 
The  societies  which  the  legislature  had  in  view  when 
the  10  Geo.  4,  c  5%^  was  passed  are  pointed  out  by  the 
second  section  of  that  act,  which  enacts,  ^^  That  it  shall 
be  lawful  for  any  number  of  persons  in  Great  Britain  or 
Ireland  to  form  themselves  into  and  establish  a  society 
for  the  purpose  of  raising,  from  time  to  time,  by  sub- 
scriptions of  the  several  members  of  every  such  society, 
or  by  voluntary  contributions  or  donations,  a  stock  or 
fund  for  the  mutual  reUef  and  maintenance  of  all  and 
every  the  members  thereof,  their  wives  or  children, 
or  other  relations,  in  sickness,  infancy,  advanced  age, 
widowhood,  or  any  other  natural  state  or  contingency 
whereof  the  occurrence  is  susceptible  of  calculation  by 
way  of  average."  These  words  sufficiently  shew  that 
mutual  reUef  of  their  distressed  members  was  the  object 
for  which  societies  within  the  meaning  of  that  act  were 
to  be  established}  and  such  cannot  be  said  to  be  the 


V. 
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object  of  the  one  in  question.  The  etat.  4  &  5  Will.  4^  1844. 
c  40,  extended  the  provisions  then  existing  for  friendly  xhs  Qubbn 
societies,  and  provided  in  the  second  section,  afler  reciting 
the  10  Geo-  4,  c  56,  "  That  it  shall  and  may  be  lawful 
for  any  number  of  persons  in  Great  Britain  and  Ireland 
to  form  themselves  into  and  establish  a  society  under  the 
provisions  of  the  said  recited  act  for  the  mutual  relief 
and  maintenance  of  all  and  every  the  members  thereof, 
their  wives,  children,  relations,  or  nominees,  in  sickness, 
infancy,  advanced  age,  widowhood,  or  any  other  natural 
state  or  contingency,  whereof  the  occurrence  is  suscep- 
tible of  calculation  by  way  of  average,  or  for  any  other 
purpose  which  is  not  iUegaV^  It  will  be  contended  that 
the  concluding  words  will  embrace  such  a  society  as  the 
present.  It  is  clear,  however,  that  these  refer  to  so- 
cieties only  which  are  ejusdem  generis  with  those  before 
specified  in  the  section ;  for,  if  they  were  not  so  con- 
fined, aU  loan  societies  might  be  brought  within  those 
words :  in  which  case  there  would  have  been  no  neces- 
dty  for  other  acts  of  Parliament  which  have  been  passed 
independently  for  the  protection  of  loan  societies.  It  is 
not  necessary  to  contend  that  the  society  in  question  is 
not  within  the  stats.  5  &  6  WilL  4,  c.  23,  and  3  &4yict. 
a  110,  (for  the  establishment  of  loan  societies),  because 
the  provisions  prescribed  by  them  have  not  been  adopted 
here,  nor  are  the  rules  of  this  society  consistent  with 
them.  If,  therefore,  this  mandamus  were  to  be  granted, 
the  magistrates  on  hearing  the  case  would  refuse  their 
assistance ;  and  this  Court  will  not  grant  a  mandamus, 
where  it  evidentiy  appears  that  the  party  applying  for  it 
would  be  placed  in  no  better  situation  if  it  were  ob- 
tained :  Begina  v.  The  Northwich  Savings  Bank  (a). 

Secondly,  the  applicants  do  not  bring  themselves  within 
the  rules  which  they  have  obtained,  and  by  which  the 
society  professes  to  be  regulated.   The  27th  sect,  of  stat. 

(a)  9  A.  &  £.  729. 


Skobtbidob. 
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1844.  10  Greo.  4,  c  56>  regulates  the  mode  by  which  disputes 
Tbb  Qubsn  among  the  members  of  fnendlj  societies  are  to  be  set- 
tled^  and  the  appointment  of  arbitrators  for  that  pur- 
pose. By  that  section  it  is  enacted,  that  ^^  certain  arbi- 
trators shall  be  named  and  elected  at  the  first  meetmg  of 
such  society,  or  general  conmiittee  thereof,  that  shall  be 
held  after  the  inrolment  of  its  rules,  none  of  the  said 
arbitrators  being  beneficially  interested,  directly  or  indi- 
rectly, in  the  funds  of  the  said  society,  of  whom  a  certain 
number,  not  less  than  three,  shall  be  chosen  by  ballot 
in  each  such  case  of  dispute,  the  number  of  the  said 
arbitrators  and  mode  of  ballot  being  determined  by  the 
rules  of  each  society  respectively."  It  was  with  refer- 
ence to  this  section  that  the  16th  rule  of  the  society  in 
question  was  framed ;  but  it  ought  to  have  been  shewn 
by  the  other  side,  that  the  arbitrators  who  made  the 
award  in  this  case  were  three  out  of  five  appointed  in 
conformity  with  their  own  rule,  which  they  have  not 
shewn.  By  the  7th  rule  of  the  society,  it  is  provided, 
that  the  whole  amount  subscribed  shall  be  divided  into 
shares,  and  the  shares  then  drawn  by  lot ;  whereas  the 
course  adopted  in  this  instance,  and  sworn  to  be  that 
really  adopted,  was  to  put  the  shares  up  to  auction,  the 
highest  bidder  becoming  the  purchaser.  The  applica- 
tion must  therefore  fail  upon  that  ground  also. 

Tempky  Qontr^ — The  question  which  arises  in  this 
case  has  not  yet  been  settled,  and  it  is  advisable  to  have 
a  decision  of  the  Court  upon  it.  It  is  admitted  that 
this  society  is  not  a  loan  society  within  the  stats.  6  & 
6  Will  4,  c  23,  and  3  &  4  Vict  c  110,  but  it  is  witiiin 
the  statute  for  friendly  societies.  The  difference  be- 
tween the  friendly  and  loan  societies*  statutes  is,  that 
the  object  of  the  former  is  to  enable  members  to  lend 
money  to  each  other,  of  the  latter,  to  lend  money  to 
persons  who  are  not  members ;  and  the  society  in  ques- 
tion, being  framed  for  the  purpose  of  lending  money  to 
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its  own  members  only,  comes  within  the  protection  of  1844. 
stats.  10  Geo,  4,  c.  56,  and  4  &  5  Will.  4,  c  40.  This  thb  Qubbn 
distinction  sofficiently  explains  the  words  "  any  other  gaoaxRiDGK 
purpose  not  illegal,"  in  the  second  section  of  the  last  act, 
which  seem  to  have  been  introduced  purposely  for  such 
societies  as  this,  and  cannot  embrace  lo^  societies, 
which  benefit  other  than  their  own  members,  and  there- 
fore require  independent  acts  of  Parliament.  [Wight- 
many  J. — ^In  loan  societies  the  members  have  the  pri- 
Tilege  of  borrowing  money.]  But  strangers  have  the 
same  privilege,  which  is  not  the  case  in  friendly  so- 
deties.  It  is  difficult  to  see  why  the  words  "  any  other 
pnrpoee  not  illegal"  were  introduced  into  the  statute, 
unless  it  was  intended  to  embrace  such  societies  as 
the  present.  At  any  rate,  looking  to  the  rules  of  the 
society  only,  there  is  nothing  on  the  face  of  them  to 
shew  that  this  is  not  a  friendly  society  within  the 
meaning  of  the  statutes;  and  the  whole  of  the  facts,  in- 
stead of  being  now  before  the  Court  on  affidavit,  should 
be  heard  by  the  magistrates,  who  might  then  adjudicate 
on  the  case.  To  make  them  do  so  is  the  object  of  this 
application. 

Sir  J.  Bayhy,  who  appeared  for  the  justices,  was  not 
called  upon. 

WiGHTMAN,  J. — It  seems  to  me,  that  this  sodety 
cannot  be  brought  within  the  4  &  5  Will.  4,  c.  40.  The 
words  in  the  section,  ^^  other  purposes  not  illegal,"  must, 
I  think,  refer  to  sodeties  with  objects  ejusdem  generis 
with  those  before  spedfied ;  if  they  had  a  more  extended 
meaning,  then  it  would  be  difficult  to  see  why  they 
would  not  embrace  mutual  assurance  and  loan  so- 
detiesiy  which  are  not  pretended  to  come  within  them, 
and  for  the  protection  of  which  the  legislature  has 
passed  independent  acts  of  Parliament. 

Kule  discharged. 
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January  Sia.  The  QuEEX  t;.  The  Justices  of  the  West  Rmmo  of 

Yorkshire. 

(Sprotbrough  v.  Attercliffe  ciim  Darnall). 

Tlie  parish  of  S.  ixN  order  was  made^  January  Gth^  1843,  for  the  remo- 
townships,  s.  ^^  ^^  HuT  Tumer,  Rebecca  his  wife,  and  their  son 
and  p.,  each      '\;v'alter,  from  the  township  of  Attercliffe  ciim  Darnall. 

mamtaining  its    ,  ^  '^  ' 

own  poor,  and  in  the  West  Riding  of  Yorkshire,  to  the  parish,  town- 
overseen.  The  ship,  or  place  of  Sprotbrough,  in  the  said  riding.     It 
no  overaccr.  ^^  founded  upon  the  examination  of  the  pauper,  who 
Against  an  stated  (inter  alia)  that  he  was  legally  settled  at  the 

order  of  remo-  ^  *  o     ^ 

vai  of  a  pauper  township  of  Sprotbrough  hj  hiring  and  service  (set 
notice  ukd  '*  out).  The  parish  of  Sprotbrough,  in  fact,  consists  of 
p^ri^id'by  *^^  townships,  Sprotbrough  and  Cadeby,  each  main- 
the  overseers  of  tainiuff  its  own  poor,  and  havinfic  separate  and  distinct 

the/owiuAt>  ^*  . 

of  s.,  but  de-     overseers.    The  parish  of  Sprotbrough  has  no  overseers. 

scribiniF  them-  rrn  •        x  i_*  j.  xt.  j.*         /»    i.  i* 

selves  as  over-  The  removmg  township  sent  the  notice  oi  chaigeabi- 
■?^"  2  e****^**"  lity,  and  a  copy  of  the  order  of  removal  and  examination, 

rttA  of  S.,  were         </'  rj  * 

served  on  the     to  the  overseers  of  the  poor  of  the  toionskip  of  Sprot- 

A  notice  was   brough,  and  on  the  17  th  of  March  received  a  notice  of 

Jil^'SLte,'^  appeal,  purporting  to  be  under  the  hands  of  the  church- 

addressed  to  Uie  y^ardens  and  overseers  of  the  parish  of  Sprotbrough,  and 

overseers  of  the  ^  *^      ^         ° 

iowiuhip  of  S.,  on  behalf  of  that  parish.  The  notice  was  signed  by  T. 
the^nmlt     Wood,  who  was  one  of  the  churchwardens  of  the  parish  of 

the  trial  (tf  the 

appeal  of  which 

you  have  given  us  notice."    It  did  not  appear  that  this  notice  was  produced  at  the 

trial  of  the  appeal. 

At  the  trial,  the  appellants  were  called  upon  to  prove  their  notice  and  grounds  of  ap- 
peal. An  objection  was  then  taken  to  the  notice,  as  purporting  to  have  been  given  bj 
the  overseers  of  the  parish  instead  of  the  township.  Pending  the  argument  the  appel- 
lants applied  to  respite  the  appeal,  which  was  assented  to  bj  the  respondents,  on  the 
terms  of  payment  of  ooste.  This  the  appellants  refused,  whereupon  itte  sessions  con- 
firmed the  order  of  removal.  Upon  an  application  to  this  Court  for  a  mandamus  to  the 
sessions,  to  enter  continuances,  and  hear  the  appeal: — Heldf  that  the  application  fbr 
respite  was  no  admission  of  the  validity  of  the  objection,  and  that  the  sessions  ought  still 
to  have  given  judgment  upon  it.  But,  heldf  that  this  Court  would  not  interfere  by  man- 
damns  to  compel  the  sessions  to  hear  the  appeal,  as,  upon  the  facts  stated,  it  did  not 
appear  that  they  had  not  decided  what  they  were  called  upon  to  do,  vis.  the  question 
whether  the  respondents  were  or  were  not  misled  by  the  notice. 
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Sprotbrough,  and  by  M.  Clark  and  tV.  Nabon,  the         1844. 
OYerseers  of  the  township,  ip^^  Qukbx 

On  or  about  the  30th  of  March,  the  following  notice    ^   ,  *• 

°  The  Justices 

was  served  by  the  respondents  on  the  overseers  of  the         of  the 

,-  /.  cs  xU  1-  WbST  RiDINd. 

township  of  Sprotbrougn: — 

"To  the  churchwardens  and  overseers  of  the  poor  of  the 

towmikp  of  Sprotbrough,  &c. 

"  We  do  hereby  give  you  notice  to  produce,  at  the 
trial  of  the  appeal  agunst  an  order  &a  for  and  concern- 
ing the  removal  of  Hur  Turner  &c.,  from  &c,  out  of 
our  said  township  of  &c.,  to  your  said  township  of 
Sprotbrough,  and  of  which  appeal  you  have  given  notice 
to  U8  of  your  intention  to  try  and  prosecute  at  the  next 
general  quarter  sessions  &c.,  the  aforesaid  pauper  to  be 
examined  &c." 

The  appeal  was  duly  entered  at  the  next  general 
quarter  sessions,  on  behalf  of  the  overseers  of  the  poor 
of  the  township  of  Sprotbrough,  and  was  by  agreement 
respited  to  the  next  sessions,  on  the  understanding  that 
no  fiesh  statements  or  notices  should  be  given.  The 
appellants,  however,  did  serve  fresh  notices,  exactly 
similar  to  the  former. 

The  appeal  came  on  for  trial  at  the  Midsummer  ses- 
sions for  the  West  Riding,  held  at  Rotherham,  when 
the  respondents  called  upon  the  appellants  to  prove  their 
notice  and  grounds  of  appeal;  and  on  the  produc- 
tion of  the  above  notice  objected  that  it  was  invalid,  as 
coming  from  the  churchwardens  and  overseers  of  thei 
parish,  instead  of  the  township.  A  contention  took 
place  as  to  whether  the  respondents  could  or  could  not 
have  been  misled  by  the  notice.  During  this  argument 
the  counsel  for  the  appellants  applied  to  respite  the 
appeal  The  respondents  admitted  the  right  of  the 
Court  to  do  so,  but  contended  it  should  only  be  done  on 
payment  of  costs.  This  being  refused  by  the  appel- 
lants, the  Court  said,  "  Then  we  confirm  the  order." 

VOL.  I.  F  N.  s.  c 
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1844.  In  Michaelmas  Term  last,  B,  HaU  having  obtained  a 

The  Qubkn  ^^  ^®^  ^^^  *  mandamus  to  the  sessions  to  enter  con- 

*•  tinuances^  and  hear  the  appeal,  on  an  affidavit  shewing 

of  the  these  facts, 

West  Rioino. 

PashJey  and  Overend  now  shewed  cause. — ^The  settle- 
ment relied  on  in  this  case  by  the  respondents  was  one 
of  hiring  and  service,  at  the  age  of  fifteen,  in  the  appel- 
lant township.  The  ground  of  appeal  stated,  in  general 
terms,  that  the  examination  was  insufficient,  and  during 
the  interval  occasioned  by  the  respiting  of  the  appeal  by 
consent,  the  case  of  Regina  v.  Flockt&n  (a)  was  decided 
in  this  Court,  which  concluded  the  respondents,  (the 
examination  not  having  stated  that  the  pauper  was 
unmarried,  &c.),  by  deciding,. that  the  objection  to  ihe 
onussion  of  any  ingredient  in  the  settlement  might  be 
taken  on  the  general  ground  of  appeal  The  respondents^ 
therefore,  having  a  case  on  the  merits,  called  upon  the 
appellants  to  prove  their  notice. 

The  notice  and  grounds  of  appeal  were  insufficient ; 
the  sufficiency  of  the  former  was  a  question  for  the  ses- 
sions, who  decided  against  it,  which,  therefore,  this  Court 
will  not  interfere  with:  Ex  parte  Becke{b).  [^Coleridgey 
J. — There  appears  to  me  to  be  this  dilemma:  the 
ribtice  and  grounds  of  appeal  were  both  signed  by  the 
officers  of  the  parish.  If  the  variance  is  material,  there 
was  no  notice ;  if  immaterial,  the  sessions  ought  not  to 
have  concluded  the  party  on  the  objection.  How  could 
the  application  to  respite  be  a  waiver  of  the  objection  ? 
They  ought  still  to  give  a  right  judgment  on  the  objec- 
tion.] The  appellants  had  no  right  to  insist  upon  a  re- 
sjute,  unless  they  had  given  no  notice  at  alL  It  is  not 
contended  that  the  notice  of  appeal  was  bad;  it  is  enough 
to  say  that  the  grounds  were  insufficient,  the  statute 

(a)  2  Q,  B.  R.  635.  {h)  3  B.  &  Ad.  704. 
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(4  &  5  Will.  4,  c  76,  8.  81)  requiring  a  statement  under         i844. 
the  Lands  of  the  overseers  of  the  township :  Ex  parte    xheQdmn 
The  Overseers  ofArmley(a)i   where,  being  a  town  in  »• 

one  of  the  unions  under  Gilbert's  Act,  the  guardians  of  the 
were  the  proper  persons  to  appeal;  but  the  notice  waa  W«r  R«..a. 
given  by  the  churchwardens  and  overseers  of  the  town- 
ship, one  of  whom,  in  fact,  was  the  guardian  appointed 
under  the  act ;  but  it  was  objected  that  the  notice  was  not 
given  in  his  proper  character,  and  this  Court  held  the 
objection  good  [^PattesanyJ. — ^Thatact  (22  Geo.  3,  0.83, 
s.  7)  expressly  provides,  that,  where  guardians  are  ap- 
pointed, the  overseers  shall  not  act  That  notice  was 
by  the  overseers,  and  was  consequently  a  nullity;  it  did 
not  state  that  one  of  them  was  also  the  guardian.  Here 
the  notice  was  given  by  persons  who,  by  law,  had  a  right 
to  give  it,  but  who  took  a  wrong  title.]  They  could  not 
have  gone  into  parol  evidence  to  shew  they  had  also  the 
character  o£  overseers  of  the  township.  The  question 
is,  whether  the  sessions  were  right  or  wrong  in  their  de- 
cision. According  to  the  authorities  cited  in  Regina  v. 
Jfiestbury  (b)y  the  respondents  are  entitled  to  a  good 
statement  of  grounds  from  the  parties  appealing,  and 
this  Court  cannot  speculate  as  to  whether  the  respond-  . 
ents  were  or  were  not  misled.  [As  to  the  power  of  the 
sessions  to  exercise  a  discretion,  and  requiring  payment 
of  costs  as  a  condition  in  adjourning  appeals,  they  cited 
Jtex  V.  The  Jtutices  of  Monmouthshire  (c)  and  Bex  v. 
KimboUon(d),'\ 

Rp  Hall,  contra. — The  objection  taken  at  the  sessions 
was  to  the  notice  of  appeal,  not  to  the  statement  of  the 
grounds  of  appeal.  That  was  not  the  question,  as  the 
case  was  not  ripe  for  that.  It  is  only  with  respect  to 
the  latter  that  the  signature  is  important,  as  under 

(a)  Mkb.Tenn.1840;  Dot  reported.         (c)  1  B.&  Ad.  895. 
(6)  Ante,  p.  32.  (d)  6  A.  &  £.  603. 

F  2 
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1844.         9  Geo.  1,  c.  7,  8.  8,  the  signature  of  the  notice  is  not 

ThbQueen     iieeessary.      In  Ex  parte  Armley  {a)  there  were  such 

^-  persons  as  overseers,  who  were  excluded  by  law.    Here 

The  Justices    *  /»  i  .  i 

of  the  there  are  no  such  persons  as  the  overseers  of  the  pansh; 
it  is  therefore  a  mere  misdescription,  which  has  been 
waived  by  the  conduct  of  the  respondents,  who,  in  their 
subsequent  notice,  recognised  the  appellants  as  the  offi- 
cers of  the  township,  and  admitted  the  receipt  of  notice 
of  appeal  from  them  in  that  character.  Having  done  this, 
they  are  estopped  from  disputing  it :  Rex  v.  The  Jttstices 
of  Lindsey  {^),  Rex  v.  The  Justices  of  Gloucestershire  (c), 
RexY.  Tlie  Justices  of  Hertfordshire  (rf),  and  Rex  v.  The 
Justices  of  Carmarthenshire  [e).  [Lord  Denmauy  C.  J. — 
How  does  it  appear  that  that  notice  was  produced  at  the 
sessions  ?  Coleridge^  J. — The  affidavits  do  not  state  so.] 
They  state  the  giving  and  service  of  every  notice. 

Lord  Denman,  C.  J. — If  this  had  been  an  application 
by  the  respondents,  I  can  imagine  that  such  a  notice  as 
this  would  have  estopped  the  appellants  from  disputing 
the  character  of  persons  whom  they  had  so  treated  in 
the  notice.  But,  in  this  case,  we  are  called  upon  by  the 
appellants  to  say  the  sessions  have  done  wrong.  Upon 
the  materials  brought  before  us,  I  think  they  have  not 
done  wrong.  At  all  events,  it  is  impossible  to  say  that 
they  have  not  decided  what  they  were  called  upon  to 
do,  namely,  whether  the  respondents  were  or  were  not 
misled  by  the  notice  of  appeal. 

Patteson,  J. — I  am  of  the  same  opinion.  It  does 
not  appear  from  the  affidavits  that  the  point  was  brought 
to  the  notice  of  the  sessions. 

Coleridge,  J. — If  I  were  called  upon  to  conjecture, 

(a)  M.  T.  1840.  (c)  3  Dowl.  P.  C.  298. 

lb)  6  M.  &  S.  379.  (<0  4  B.  &  Ad.  561 . 

{e)  4  B.  &  Ad.  563. 
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I  think  it  possible  that  the  sessions  were  wrong  in  the         iB44. 

conclusion  at  which  they  arrived;  but,  if  Mr.  HaU  im-  r^^^  Quben 
putes  misconduct  to  them,  he  must  make  it  out  satis- 
£9U^toriIy.    He  has  not  done  so  in  this  case.  of  the 

VVbst  Riding. 

Kule  discharged. 


V. 

The  Justices 


In  the  Matter  of  Morten.  Janwirjf  3l5«. 

At  the  Buxton  petty  Sessions,  15th  December,  1843,  The  stat. 
the  justices  made  the  following  order : —  \  7^  provides 

"  County  of  Derby. — Whereas,  at  a  petty  sessions  tcnance  of  poor 
holden  on  the  15th  day  of  December,  1843,  at  Buxton^  ^ut^^^^k 
in  the  said  county,  for  the  High  Peak  division  of  the  ^i  their  father, 

•         T-k     1      •  •  grandfather, 

hundred  of  High  Peak,  in   the  said   county,  before  &c.,beuigof 
Philip  Heacock  and  Thomas  Slacke,  .Esquires,  two  of  ^^^"^^  ^'' 
her  Majesty^s  justices  &c.,  a  complaint  was  made  by  .  ^  ^^^  °^ 
the  overseers  of  the  poor  of  the  parish  of  Chapel  en  le  petty  sessions, 
Frith,  in  the  said  county,  that  Mary  Morten,  an  infant  for  the  main-  '* 
of  the  age  of  five  years,  Joseph  Morten,  (three  years),  B^^ai^cAis 
and   Sarah  Jane  Morten,  (eischt  months),  were  then  three  grand- 

^  ,        ,  children,  di- 

poor  and  unable  to  work,  so  as  to  maintain  or  support  rected  the  pay. 
themselves,  and  were  then  chargeable  to  the  said  parish ;  ^  week  for  that 
and  tibat  one  Jos^h  Morten,  dwelling  at  Coomb's  ^a'S^gro'^ 
Edge,  within  the  said  division,  and  within  the  jurisdic^  long  time  «/** 
tion  of  the  said  justices,  was  the  grandfather  of  the  said  and  C.  «Aa/;  be 
M.  M.^  J.  M.,  and  S.  J.  M.,  and  was  of  sufficient  ability  thepu^  of 
to  relieve  and  maintain  the  said  M.  M.»  J.  M.,  and  ^'L '~  ^.  , 

'  /  Held,  that 

S.  J.  M.,  his  grandchildren ;  whereupon  the  said  Jo*  the  order  was 
aeph  Morten  was  duly  summoned  to  appear  before  the  cause  the  words 
justices  at  a  petty  sessions  to  be  holden  this  day  at  ^o^k*"*use^in 
Buxton  aforesaid  for  the  division  aforesaid,  to  shew  *?®  »tatiite,  and 

the  word 

**  chargeahle/* 

in  the  order,  are  not  convertible  terms.    2.  Because  the  adjudication  ought  to  luiTe  been 

made  with  respect  to  each  child  mdividually. 


•^^ 
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1844.        cause  vrhj  an  order  should  not  be  made  requiring  him 
jj^'j^  to  pay  such  weekly  sum  for  and  towards  the  relief  of 

MoRTEw.  the  said  M,  M.,  J.  M.,  and  S.  J.  M.,  his  grandchildren, 
as  the  said  petty  sessions  should  think  fit;  and  now, 
at  the  said  last-mentioned  petty  sessions^  holden  this 
day  at  &c.,  before  us,  P.  H.  and  T.  S.,  Esquires,  two 
&c.,  the  said  Joseph  Morten  does  not  appear  person- 
ally, but  appears  by  his  attorney  before  us,  pursuant 
to  the  said  summons,  and  does  not  shew  any  sufficient 
cause  why  such  an  order  as  aforesaid  should  not  be 
made  in  this  behalf:  Now  we,  &c.,  having  duly  con- 
sidered what  has  now  been  alleged  and  proved  before 
us  in  this  behalf,  do  adjudge  and  determine  that  the 
said  M.  M.,  J.  M.,  and  S.  J.  M.,  are  poor  and  unable 
to  work  so  as  to  maintain  and  support  themselves, 
and  that  they  are  now  actually  chargeable  to  the  said 
parish  of  Chapel  en  le  Frith ;  and  that  the  said  Joaefh 
Morten  is  the  grandfather  of  the  said  M.  M*,  J.  M., 
and  S.  J,  M.,  and  is  of  sufficient  ability  to  relieve  and 
maintain  the  said  M.  M.,  J.  M.,  and  S.  J,  M.,  his  grand- 
children: and,  it  being  proved  to  us  that  the  said 
Joseph  Morten  dwells  now  within  our  jurisdicti(»i,  we 
do  therefore  order,  that  the  said  Joseph  Morten  shall, 
upon  notice  of  this  our  order,  pay  or  cause  to  be  paid 
to  the  overseers  of  the  poor  of  the  said  parish  of  Chapel 
en  le  Frith  for  the  time  being,  or  to  some  or  one  of 
them,  weekly  and  every  week  from  this  present  time, 
the  sum  of  6«.,  for  and  towards  the  relief  and  main- 
tenance of  the  said  M.  M.,  J.  M.,  and  S.  J.  M.,  for 
and  during  so  long  time  as  the  said  M.  iHf.,  J,  M.y 
and  8.  J.  M.  shall  he  chargeable  to  the  said  parish  of 
Chapel  en  le  Frith,  or  until  the  said  Joseph  Morten 
shall  be  lawfully  ordered  the  contrary.     Given  "  &c. 

fVhitehurst  now  moved  for  a  certiorari  to  remove  into 
this  Court  the  above  order,  for  the  purpose  of  being 
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quashedy  oa  aflGidavits,  which  stated,  that  the  infants 
ordered  to  be  maintained  were  the  children  of  John 
Morten,  die  illegitimate  son  of  Joseph  Morten,  by  a 
woman  whom  he  afterwards  married.  The  order,  there- 
fore, is  bad,  as  the  liability  created  by  the  statute  (a) 
Implies  only  to  legal  relations.  The  reputed  grand- 
father is  not  within  the  statute,  ^'  for  a  bastard  is  ^us 
papuU:^  Bex  v.  Reeve  (A). 

The  order  is  also  bad  on  the  face  of  it.  It  adjudi- 
cates for  the  payment  of  68>  a  week  for  and  during  so 
long  time  as  the  three  children  shall  be  chargeable  to 
the  parisL  The  liability  of  relations  created  by  the  act 
is  only  in  the  case  of  poor  persons  not  able  to  work.  It 
might  well  lumpen  that  all  or  any  of  the  children,  in  pro- 
cess of  time^  would  be  enabled  to  earn  something  towards 
its  livelihood,  perhaps  within  a  very  small  sum  of  the  2s. 
to  be  paid  for  each  under  the  order ;  still,  as  long  as  its 
earnings  were  under  the  2«.,  being  chai^eable  to  the 
parish,  the  condition  of  the  order  would  continue  to  the 
full  extent  (c).  Lastly,  the  form  of  the  order  is  joint, 
not  several,  being  for  the  payment  of  65.  a  week  "  so 
long  as  the  said  children,"  that  is,  all  of  them,  "  shall 
be  chargeable."  The  adjudication  should  have  been 
with  respect  to  each  child  individually. 


1844. 
In  re 

MORTSIC. 


Humfrey  shewed  cause  in  the   first  instance. — The 


(a)  43  Eliz.  c.  2,  s.  7,  enacts, 
that  '*  The  father  and  grand- 
father,^ and  the  mother  and  grand- 
mother, and  the  children  of  every 
poor,  old,  hlind,  lame,  and  im- 
potent person,  or  other  poor  per- 
son not  able  to  work,  being  of 
sufficient  ability,  shall ,  at  their 
own  charges,  relieve  and  main- 
tain every  such  poor  person,"  in 
the  manner  and  rate  to  be  as- 
sessed by  the  justices  at  quarter 


sessions. 

The  59  Geo.  3,  c.  12,  s.  26, 
extends  the  jurisdiction  in  such 
cases  to  justices  at  petty  sessions. 

The  4  &  5  Will.  4,  c.  76,  s.  78, 
provides  for  the  recovery  of  the 
penalties  and  forfeitures  under 
the  43  Eliz.  c.  2. 

(b)  2  Bulstr.  344. 

(c)  See  Jenkins*  case,  2  Salk. 
534. 
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Older  does  not  state  the  fact  of  the  ille^timacy  of  the 
Bon,  and  therefore  the  Court  will  not  issue  a  certiorari 
for  the  purpose  of  trying  upon  affidavit  the  question, 
whether  such  connexion  subsisted  between  the  parties 
as  ie  8uggeel«d ;  on  the  contrary,  the  justices  must  be 
presumed  to  have  found  by  their  order  that  there  was 
euch  a  relationsHp  ae  comes  within  the  proviuons  of  the 
statute.  Then  the  form  of  the  order  is  suffldent;  for, 
if  it  be  necesBary  that  the  tame  of  payment  should  be 
limited  to  the  period  during  which  the  children  are 
poor  and  unable  to  work,  t]ie  word  '*  chai^eable  "  is  a 
convertible  term,  and  sufBcient  to  comprehend  such  a 
statement.  The  order  is  for  payment  while  the  three 
children  are  ohai^eable;  and  as  soon  as  any  thing 
happens  to  alter  that  munber,  so  that  three  ceaae  to  be 
chargeable,  the  order  will  cease  to  be  binding. 

Lord  Denman,  C.  J. — The  terms,  "  chai^eable"  and 
"  while  they  are  poor  and  unable  to  work,"  are  dearly 
not  convertible ;  besides,  the  justices  ought  to  have 
adjudicated  expressly  for  each  individuaL 

Rule  absolute. 


HILARY  TERM,  7  VICT. 


OTOtttt  Of  (Sftf^tq^ntt. 


HILARY  TERM,  1844. 


I 


In  the  Matter  of  Aston.  Januaty20th, 

N  this  case  M.  D,  Hill  had  obtained  a  rule  calling  Tbe6Geo.i,c. 
upon  George  Briscoe  and  John  Barker,  Esquires,  two  Jh^^t' -  V^^tS 
of  the  justices  of  Staffordshire,  Archibald  Paul  Brevitt,  ^'5^^'*,^*^^^^ 
and  the  keeper  of  the  house  of  correction  at  Stafford,  en,  and  per- 
to  shew  cause  why  a  writ  of  habeas  corpus  should  not  with  small  oi^ 
issue  to  the  keeper  of  the  sidd  house  of  correction  to  ^^o^oeM^ 
brimr  up  the  body  of  William  Aston,  on  the  around  ^foryfantqf 

^ ,  .      .       .  .  .      ,       sureties,  to  be 

that  the  said  justices  had  not  authority  to  commit  the  committed  to 
said  William  Aston  to  the  house  of  correction  for  not  g^i^  it  i^^g 
finding  sureties  to  keep  the  peace,  but  only  to  the  county  J^^^^jjg**^^. 

gaoL  ^OBB  of  the 

The  affidavit  on  which  the  rule  was  granted  stated  commit  them 
that  the  said  William  Aston  had  been  committed,  and  p^bonforMfc 

was  then  confined  m  the  house  of  correction  in  and  for  c««tody,"  en- 
acts, that  such 

the  county  of  Stafford,  by  virtue  of  a  warrant  of  com-  persons  may 
mitment  under  the  hands  of  the  said  George  Briscoe  either  to  the 
and  John  Barker,  for  refusing  to  find  sureties  to  keep  ^h^^^^- 
the  peace  towards-  the  said  Archibald  Paul  Brevitt.  fcction,  as  the 

justices  in  their 
judgment  shall  think  proper. 

The  4  Geo.  4,  c«  64,  providing  for  the  classification  of  offenders,  enacts,  ^s.  5.),  *'That 
^diere  the  house  of  correction  and  gaol  are  parts  of  the  same  building,  or  mclosed  in  the 
same  boundary  wall,  and  under  the  same  keeper  and  visiting  justices,  the  classification  in 
the  whole  of  such  buildings,  and  not  in  each  part  separately,  required  by  the  act,  shall  be 
carried  into  effect." 

Heid,  that  the  effect  of  the  stat.  6  Geo.  1  was  to  make  a  house  of  correction  a  public 
prison  for  the  custody  of  offenders ;  and  that  a  commitment  by  justices  to  a  house  of  cor- 
rection, (regulated  according  to  the  provisions  of  the  4  Geo.  4),  for  not  finding  sureties  to 
keep  the  peace,  was  a  valid  commitment. 
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1844.         The   warrant  of  commitment    was  in  the   following 
form: — 


In  re 
Aston.  «c 


To  all  constables  and  peace  officers  in  the  said  county, 
and  to  the  keeper  of  the  house  of  correction  at  Staf- 
ford, in  the  said  county. 

"  Whereas  Archibald  Paul  Brevitt,  of  the  parish  of 
Darlaston,  in  the  said  county,  gentleman,  hath  made 
oath  before  us,  George  Briscoe  and  John  Barker,  !p^s- 
quires,  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  Stafford,  that  he  is  afraid  that 
William  Aston,  of  the  parish   of  Sepley,  in  the  swd 
county,   will  do  him   some  bodily   injury,   having  so 
threatened,  and  hath  therefore  required  surety  of  the 
peace  and  good  behaviour  against  the  said  William 
Aston ;   and  whereas  the  said  William  Aston  has  this 
day  been  brought  before  us  to  answer  the  said  com- 
plaint, and,  upon  our  examination  thereof,  we  the  said 
justices  have  ordered  and  adjudged,  and  do  hereby  order 
and  adjudge,  that  the  said  William  Aston  shall  find  two 
sufficient  sureties  to  be  bound  with  him  in  a  recogni- 
sance in  the  sum  of  25Z.  each,  for  him  to  keep  the  peace,  and 
to  be  of  good  behaviour  towards  the  Queen  and  all  her 
liege  people,  and  especially  towards  the  said  Archibald 
Paul  Brevitt,  for  the  space  of  one  calendar  month  now 
next  ensuing;   and  whereas  the  said  William  Aston 
hath  refused  and  doth  now  refuse  before  us  to  find  such 
sureties :  These  are  therefore  to  require  you,  the  said 
constables,  forthwith  to  convey  the  said  William  Aston 
to  the  said  house  of  correction,  and  to  deliver  him  to  the 
said  keeper  thereof  there,  together  with  this  precept. 
And  we  do  hereby  require  you  the  said  keeper  to  re- 
ceive the  sidd  William  Aston  into  your  custody  in  the 
said  house  of  correction,  and  him  there  safely  to  keep 
for  the  space  of  one  calendar  month,  unless  he  shall  in 
the  mean  time  find  such  sureties  as  aforesaid  to  keep  the 
peace  and  be  of  good  behaviour  for  the  term   above 
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mentioned.     Given  under  onr  hands  and  seals  this  5th         i844. 

day  of  January,  1844. 

"  John  Barker  (l.s.) 

**  Geo.  Briscoe   (us.)" 

.  The  affidavit  of  the  keeper  of  the  house  of  correction 
stated  in  answer,  that  the  gaol  and  house  of  correction 
were  one  and  the  same  building,  under  the  same  con- 
tinuous roof,  and  within  the  same  boundary  wall,  and 
that  he  was  governor  of  both ;  that  all  persons  com- 
mitted for  assaults,  or  for  want  of  sureties  to  keep  the 
peace,  either  to  the  gaol  or  house  of  correction,  were 
confined  in  one  department,  called  the  ^'  Misdemeanants' 
Class,''  being  the  only  place  in  the  prison  that  could  be 
appropriated  to  so  numerous  a  class  of  prisoners;  and 
that,  had  the  commitment  of  the  said  William  Aston 
been  directed  to  the  *'  keeper  of  the  gaol,"  instead  of 
the  "  keeper  of  the  house  of  correction,"  he  would 
have  been  placed  in  the  same  class  and  building,  and 
would  have  been  in  all  respects  under  the  same  rules  and 
regulations,  as  he  then  was. 

Martin  now  shewed  cause. — It  is  submitted  that  the 
house  of  correction  is  a  proper  place  for  the  security 
of  a  person  put  here  for  safe  custody :  Ex  parte 
Evans  (a);  and  further  that  justices  of  the  peace  have 
authority  to  bind  parties  to  keep  the  peace,  or  to  com- 
mit them  to  the  house  of  correction  for  want  of  sureties. 
That  was  expressly  provided  for  by  6  Geo.  1,  c.  19,  s.  2, 
which  enacts  '^that  vagrants  and  other  criminals,  offend- 
ers, and  persons  charged  with  small  offences,  may  for 
such  offence  or  for  vmnt  of  sureties^  be  committed  either 
to  the  common  gaol  or  house  of  coi^^ection,  as  the  jus- 
tices in  their  judgment  shall  think  proper."  In  WtOes  v. 
Bridger  (b\  the  plidntiff  was  committed  to  the  house  of 

(a)  8  T.  R*  172.  (h)  2  B.  &  A.  278. 
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1844.  correction  for  not  finding  sureties  to  keep  the  peace^  and 
the  Court  of  King's  Bench  held  that  no  action  would  lie 
-  against  the  justice  who  issued  the  warrant.  \^Parke^  B. — 
But  there  the  present  objection  was  not  taken.]  It  is 
supposed^  however,  that  the  4  Geo.  4,  c.  64^  makes  no 
difference  in  respect  of  the  power  of  the  justices  to  com- 
mit to  the  house  of  correction  for  offences  of  this  kind. 
That  act  provides  for  the  classification  of  ofienders,  and 
the  5th  section  enacts,  that,  where  the  house  of  correc- 
tion and  gaol  are  parts  of  the  same  building,  or  inclosed 
in  the  same  boundary  wall,  and  under  the  same  keeper 
and  visiting  justices,  the  classification  in  the  whole  of 
such  biuldings,  and  not  in  each  part  separately,  required 
by  the  act,  shall  be  carried  into  effect.  The  5  Geo.  4, 
c  85,  s.  10,  provides  for  cases  where,  in  consequence  of  the 
small  nmnber  of  prisoners,  it  is  not  necessary  to  provide 
the  whole  number  of  wards,  &c  required  by  the  former 
act.  The  18  Eliz.  c  3,  merely  provides  that  houses  of 
correction  shall  be  assigned  to  every  county.  Connect- 
ing those  statutes,  then,  with  the  affidavit,  it  appears  that 
Aston  has  been  committed  to  the  very  same  class  of 
offenders,  viz.  misdemeanants,  as  he  would  have  been 
committed  to  if  committed  to  the  custody  of  the  keeper 
of  the  gaol,  for  the  gaol  and  house  of  correction  are 
brought  by  the  affidavit  precisely  within  the  4  Geo.  4, 
c  64,  s.  5,  and  consequently  the  commitment  is  good. 

M.  D.  Hilly  contra. — First,  it  is  submitted  that  hold- 
ing out  threats  is  not  a  misdemeanor  at  all;  it  is  no 
offence  known  to  the  law,  but  merely  a  fact  which  en- 
ables justices  of  the  peace  to  put  a  party  under  sureties 
to  keep  the  peace,  or  to  imprison  him  for  want  of  sure- 
ties. At  common  law,  a  person  who  is  committed  by 
the  justices  for  default  of  sureties  can  only  be  sent  to 
the  prison  which  is  under  the  orders  of  the  sheriff*;  that 
was  confirmed  by  stat  14  Edw.  3.     Therefore,  long  be* 


fe- 
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ibre  houses  of  correction  were  known,  the  common-law  1844. 
authority  of  justices  of  the  peace  was  to  be  exercised  by 
sending  persons  committed  for  want  of  sureties  to  gaol. 
But  it  is  said  that  stat  6  Geo.  1,  c  19,  s.  2,  makes  a 
difference.  It  is  clear,  however,  that  a  party  who  is  not 
committed  for  any  offence,  but  simply  for  not  finding 
sureties,  and  who  may  be  discharged  the  moment  he 
finds  them,  is  not  within  that  statute,  because  he  is  there 
by  the  warrant  of  a  magistrate  who  cannot  hear  him  in 
his  0¥ni  defence,  and  who  exercises  a  simple  ministerial 
duty,  without  the  exercise  of  any  judgment  of  his  own : 
a  person  cannot  be  an  offender  in  the  eye  of  the  law 
who  has  never  had  an  opportunity  of  defending  himself 
agidnst  the  charge  imputed  to  him.  Next,  the  affida- 
vit does  not  state  that  the  provisions  of  the  act  of  Par- 
liament, which  are  conditions  precedent  to  making  the 
gaol  and  house  of  correction  the  same,  have  been  com- 
plied with ;  because  it  omits  to  state  that  they  are  under 
the  jurisdiction  of  the  same  justices.  It  does  not  ap- 
pear that  they  are  under  the  same  set  of  justices,  nor 
that  therje  was  any  order  of  sessions,  nor  any  consent  of 
the  sheriff,  who,  by  4  Geo.  4,  c.  64,  s.  5,  is  to  have  a 
veto,  and  may  choose  to  have  his  gaol  perfectly  distinct 
in  point  of  jurisdiction  and  control  from  the  house  of 
correction. 

Lord  Abenoer,  C.  B. — I  think  this  rule  for  a  habeas 
corpus  must  be  discharged.  The  objection  to  the  war- 
rant is  not  because  the  prisoner  is  committed,  but  be- 
cause he  ought  to  have  been  conmiitted  to  the  county 
gaol,  and  not  to  the  house  of  correction.  That  brings 
us  to  the  question  of  whether  a  commitment  to  the  house 
of  correction  for  want  of  sureties'  is  lawful.  The  6  Geo. 
1,  C.19,  s.  2,  gives  justices  of  the  peace  power  to  conmiit 
persons  charged  with  small  offences  either  to  the  common 
gaol  or  house  of  correction,  as  they  shall  think  proper. 
That  statute  does  not  mention  febns ;  and  accordingly. 


78  NEW  SESSIONS  CASES, 

1844.         ^  -^  parte  Evans  (a)^  in  which  the  question  was,  whe- 
''"P'     '      ther  a  party  charged  with  treason  could  be  committed 

In  re  . 

Aston.  to  the  house  of  correction,  Lord  Kenyan,  C.  J.,  admits 
that  the  statute  cannot  apply  to  felons ;  but  says, 
that,  "  since  the  year  1715,  commitments  haye  been 
made  to  the  house  of  correction,  and  that  after  the  prac- 
tice which  has  prevailed  for  so  long  a  time  past,  there 
was  no  objection  to  the  legality  of  the  commitment  in 
question."  Here  it  is  distinctly  stated  by  the  gaoler  that 
this  person  was  committed  for  want  of  sureties,  and  that 
all  persons  so  committed  are  confined  in  the  department 
in  which  he  has  been  placed.  I  think,  therefore,  that 
the  gaoler  is  justified  by  the  general  practice,  as  a  house 
of  correction  is  a  public  gaol,  and  that  there  is  no  found- 
ation for  the  objections  which  have  been  raised. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  admitted 
that  the  only  question  is,  whether  a  commitment  by 
justices  of  the  peace  to  a  house  of  correction  for  not 
finding  sureties  to  keep  the  peace  is  valid:  if  that  is 
valid,  there  is  no  doubt  that  the  prisoner  is  in  proper 
custody.  The  question  is  then  reduced  to  whether  or 
not  houses  of  correction  can  be  considered  to  be  public 
prisons.  It  seems  to  me  that  the  authority  of  JEx  parte 
Evans  (a)  goes  the  whole  length  of  deciding  the  question. 
Prior  to  the  6  Geo.  1,  c.  19,  there  might  have  been  a 
doubt  whether  the  house  of  correction  was  a  proper 
place  for  such  ofl^enders;  but  the  efiect  of  that  statute 
was  to  make  it  one  of  the  King's  prisons  for  the  custody 
of  offenders;  and  it  appears  that,  in  consequence  of  the 
well-known  practice  of  committing  felons  to  them,  the 
Court,  in  Ex  parte  Evans  (a),  considered  that,  after  6 
Geo.  1,  c.  19,  these  houses  of  correction  were  public  gacds. 
All  that  the  law  requires,  as  to  the  custody  of  felons,  is 
equally  true  with  respect  to  those  persons  who  are  com- 
mitted for  want  of  sureties :  they  must  be  committed  to 

(a)  8T.  R.  172. 
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a  public  gaol,  where  they  may,  in  fact,  be  discharged  by         1844. 
course  of  law.     It  follows,  then,  that  a  person  who  is         in  re 
committed  for  want  of  sureties  must  be  committed  to       ^.^ton, 
some  public  gaol  for  the  purpose  of  safe  custody,  and 
for  no  other,  and  that  the  house  of  correction  is  a  pro- 
per place  for  that  purpose.     The  commitment  is,  there- 
fore, correct,  and  the  rule  must  be  discharged. 

Alderson,  B. — The  principle  to  be  deduced  from  Ex 
parte  Evans  {a)  is,  that  a  party  must  be  committed  to  a 
place  of  safe  custody,  which  must  be  a  public  and  not  a 
private  prison;  and,  further,  that  the  regulations  of  that 
gaol  must  be  of  the  same  nature  as  those  of  public  gaols. 
In  the  present  instance,  it  appears  that  the  house  of  cor- 
rection is,  in  fact,  the  same  building  as  the  gaol  itself;  the 
keeper  of  the  house  of  correction  is,  in  fact,  the  keeper  of 
both ;  it  appears  that  Aston  is  confined  in  the  same  room 
as  he  would  have  been  if  committed  to  gaol,  and  under 
the  same  regulations  in  all  respects.  If^  then,  a  commit- 
ment to  a  gaol  would  have  been  good,  as  in  its  nature 
not  varying  from  the  offence  committed,  this  is  equally 
so ;  for  this  person  is  no  more  under  any  one  of  the 
classes  of  the  house  of  correction  than  of  the  gaol.  It 
seems  to  me  that  this  is  a  public  gaol,  under  the  care  of 
the  Queen,  and  not  under  any  private  individual;  and 
that  there  is  nothing  in  its  regulations  which  is  incon- 
sistent with  safe  custody ;  and  that,  therefore,  the  com- 
mitment is  good. 

GuRNEY,  B. — If  the  party  complains  of  being  com- 
mitted to  the  house  of  correction,  he  has  the  same 
remedy  for  the  injury  as  if  he  had  been  conmiitted  to 
gaol,  fflnce  both  are  under  the  same  keeper. 

Kule  discharged  (&)• 
(a)  8  T,  R.  172.  {h)  See  Rex]y.  Taylor,  3  Burr.  1679. 
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Court  of  (Queen's;  ISenci). 
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February  8/A.         The  Queen  v.  The  Inhabitants  of  Leobiinsteil 
A  notice  of         U  PON  an  appeal  against  an  order  of  two  justices  of 

appeal  against  , 

an  order  of  re-  the  borough  of  Leominster,  in  the  county  of  Hereford, 
lUh  March  ^^^  ^^  removal  of  William  Pierce,  otherwise  Loveridge, 
^■^^^d  h**  *^^  Mary,  his  wife,  from  the  said  borough  of  Leomin- 
"  J.C.,  church-  ster  to  the  parish  of  Addington,  in  the  county  of  Buckr 
J.C.  andM.A.,  iogham,  the  sessions  quashed  the  order,  subject  to  the 
.ojeraeera,"^^      ^pj^^j^jj  of  the  Court  upon  the  following  case: — 

in  both  cha- 
racters).    It 

appeared  that  At  the  trial,  the  appellants  being  called  upon  to  prove 

were  the  only  their  notice  of  appeal  and  statement  of  the  grounds  of 

exttting  parish  appeal,  i^  appeared  that  a  notice  of  appeal,  of  which  the 

been  appointed  following  is  a  copy,  had  been  served  upon  the  officers  of 

1842.    J.  c.  the  respondent  parish  fourteen  clear  days  at  least  before 

rn"il^frv^n.       thc  SCSsioUS  :  — 

only  sarviTUig 

having^rigin-    "  ^^  *^®  churchwardens  and  overseers  of  the  poor  of 
^1  ^^  fP-  the  borough  of  Leominster,  in  the  county  of  Hereford, 

another,  who  '*  We,  the  churchwardens  and  overseers  of  the  parish 

notice  of  appeal  of  Addington,  in  the  coimty  of  Buckingham,  do  hereby 

was  given,  and 

no  successor  had  been  appointed  in  his  place. 

At  the  trial  of  the  appeal,  the  respondents  objected  to  the  notice,  on  the  ground  that 
it  was  not  signed  by  the  churchwardens  and  overseers  of  the  appellant  parish ;  that,  in 
fact,  there  was,  in  point  of  law,  no  such  body  in  the  pwish,  and  that  J.  C.  and  M.  A., 
who  did  sign  the  notice,  were  neither  churchwardens  nor  overseers. 

Held^  that,  as  the  appellant  parish  could  not  repudiate  the  acts  of  the  officers  by  whom 
it  was  represented,  the  respondents  would  have  all  the  benefit  of  a  decision  on  the  merits 
in  their  favour,  and  could  not,  therefore,  on  iht  trial  of  the  appeal,  enter  into  the  con- 
sideration of  the  legality  of  the  appointment  of  the  officers  in  the  adverse  parish,  and, 
therefore,  that  the. notice  was  sufficient. 
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^ye  70U  notice,  that,  at  the  last  general  quarter  eessions         1844. 
of  the  peace,  holden  at  Hereford,  in  and  for  the  county    ^^^  qubbn 
of  Hereford,  we  did  enter  or  cause  to  be  entered  an    ,  ,  ,  .«'• 

,  .  1  1  1         1       /»    Inhabitants  of 

i^peal  against  an  order  under  the  hands  and  seals  of  Lxomimstbr. 
F.  Woodhouse  and  W.  Newman,  Esquires,  two  of  her 
Majesly^s  justices  of  the  peace  in  and  for  the  said 
borough  of  Leominster,  to  the  said  parish  of  Addington ; 
and  that  the  hearing  of  the  said  appeal  was,  by  an  order 
of  the  said  Court  of  quarter  sesrions,  respited  or  ad- 
journed untU  the  then  and  now  next  general  quarter 
seasons  of  the  peace  in  and  for  the  said  county  of  Here- 
ford: and  we  further  give  you  notice,  that,  at  such 
next  general  quarter  sessions  of  the  peace  in  and  for  the 
said  county  of  Hereford,  we  shall  proceed  to  try  the 
said  appeal  accordingly,  and  pursuant  to  the  notice  in 
that  behalf.  We  do  thereby  state  the  grounds  of  our 
appeal  as  follows,  &c.  (stating  them). 

(Signed)       "  John  Cflare,  Churchwarden. 

At  the  time  of  the  said  notice  and  statement  of 
grounds  of  sq)peal  being  signed  and  given,  the  persons 
whose  signatures  are  affixed  thereto  were  tibe  only  ex- 
isting parochial  officers  of  the  appellant  parish,  whe- 
ther churchwardens  or  overseers.  John  Clare,  who 
signed  the  above  notice  and  statement  of  grounds  of 
appeal  as  churchwarden,  was  the  same  person  who  also 
signed  it  as  one  of  the  overseers.  Clare  and  Adams,  by 
whom  the  said  notice  and  statement  of  grounds  of  ap- 
peal is  signed,  were  in  fact  appointed  overseers  of  the 
appellant  parish  in  the  year  1842.  Clare  was  one  of  the 
churchwardens  of  the  appellant  parish,  and  continued 
to  be  such  churchwarden  until  after  the  giving  of  the 
said  statement  of  grounds  of  appeal  and  the  trial  of  the 
said  appeal  There  had  been  another  person  appointed 
churchwarden  as  well  as  Clare,  but  that  person  had  died 

VOL.  I.  G  N.  8.  c. 
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1844.        in  the  month  of  October,  1842,  before  the  time  at  which 
ThiTquekn    *^®  ^^  notice  of  appeal  was  given,  and  no  successor  to 

^.  the  deceased  churchwarden  had  been  appointed. 

Leominster.  I*  was  objected  by  the  respondents,  that,  under  the 
circumstances,  the  appellants  could  not  be  heard  in  sup- 
port of  their  appeal,  inasmuch  as  the  said  John  Clare 
and  Matthew  Adams,  by  whom  the  said  notice  of  appeal 
was  signed,  did  not,  at  the  time  of  signing  the  said 
notice,  legally  constitute  either  tiie  churchwardens  or 
the  overseers  of  the  poor  of  the  appellant  parish,  and 
because,  at  the  time  of  giving  the  said  notice  of  appeal, 
there  was  no  body  of  churchwardens  or  overseers  of  the 
poor  of  tibe  appellant  parish  legally  constituted  in  that* 
behalf  and  competent  to  ^ve  the  said  notice  of  appeal, 
or  any  other  notice  of  appeal  agidnst  the  said  order  of 
removal ;  and  also,  because  a  statement  of  the  grounds 
of  appeal  in  writing  had  not  been  sent  or  delivered  to 
the  churchwardens  and  overseers  of  the  respondent  pa- 
rish by  the  churchwardens  and  overseers  of  the  poor  of 
the  appellant  parish,  inasmuch  as  the  sidd  John  Clare 
and  Matthew  Adams,  by  whom  the  said  statement  was 
sent  or  delivered  to  the  churchwardens  and  overseers  of 
the  poor  of  the  respondent  parish,  were  not  for  that 
purpose  legally  constituted  churchwardens  and  overseers 
of  the  appellant  parish,  or  a  majority  thereof;  and  be- 
cause, at  the  time  at  which  the  siud  statement  of  the 
grounds  of  appeal  was  so  sent  or  delivered  as  aforesidd, 
there  was  no  body  of  the  churchwardens  and  overseers 
of  the  poor  of  the  appellant  parish  legally  constituted  in 
that  behalf,  and  competent  to  send  or  deliver  to  the 
churchwardens  and  overseers  of  the  respondent  parish 
the  said  statement  of  grounds  of  appeal,  or  any  other 
statement  of  grounds  of  appeal  against  the  said  order  of 
removal. 

Upon  the  above  objections,  the  Court  of  quarter  ses- 
sions decided  that  the  appellants  were  entitied  to  be 
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heard  in  support  of  the  said  appeal,  and  proceeded  to  try 
the  same,  and  quashed  the  sidd  order  of  removal 

The  question  for  this  Court  is,  whether,  under  tibe 
circumstances  disclosed  in  this  case,  the  appellants  were 
entitled  to  be  heard  in  support  of  their  appeaL 

If  the  Court  shall  be  of  opinion  that  the  appellants 
were  not  entitled  to  be  heard  in  support  of  the  appeal, 
the  order  of  sessions  is  to  be  quashed,  and  the  order  of 
removal  confirmed.  But  if  the  Court  shall  be  of  opinion 
that  the  appellants  were  entitled  to  be  heard  in  support 
of  their  appeal,  the  order  of  removal  is  to  stand  dis- 
charged, and  the  order  of  sessions  to  be  confirmed. 


1844. 

Thb  Quebn 

V. 

Inhabitants  of 
Leominster. 


jB.  Andrews  and  Barrett,  in  support  of  the  order  of 
sessions  (a). — The  objection  made  here  is,  that,  unless 
the  corporate  body  of  parish  officers  is  complete,  consist- 
ing of  churchwardens  and  overseers,  it  is  not  sufficient. 
No  such  objection  has  ever  been  taken  before,  that  it  is 
necessary  that  there  should  be  an  always  continuing 
body,  and  the  consequences  would  be  monstrous.  Fre- 
quent disputes  take  place  in  parishes  a£i  to  who  are 
the  proper  persons  to  elect  the  churchwardens.  In  such 
cases,  unless  the  election  ultimately  turned  out  to  have 
been  right,  they  could  not  be  legal  officers,  and  the 
question  might  be  raised  in  a  parish  appeal. 

But  the  parties  who  signed  this  notice  of  appeal  were 
capable  of  signing  and  giving  the  notice ;  they  were,  at 
least,  the  acting  parish  officers,  and  those  to  whom  the 
order  of  removal  had  been  directed.  They  could  not 
have  treated  that  order  as  a  nullity  because  they  were 
not  the  legal  officers,  and  that  ought  to  be  an  estoppel 
to  both  sides.  The  respondents  must  not  treat  these 
persons  afi  legal  officers  in  their  order,  and  dispute  their 


(a)  January  20thy  before  Lord  Denmanf  C.J.,  Pattetony  Coleridge^ 
and  ffightmany  Js. 

G  2 
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1844  legality  afterwards.  [Coleridge,  J. — They  do  not  treat 
Ths  Qdkkn  ^^  individuals  as  churchwardens  and  oyerseers :  the 
,,,«'•  order  of  removal  would  not  be  bad  for  beinsr  served  on 

Inhabitants  of     _  .^  ,      i.  ,  n      r^i  yv 

Leominster,  the  wrong  person,  if  properly  directed.]  The  case  of 
Jtex  V.  All  SaintSy  Derby  (a),  will  be  relied  on  by  the 
other  side.  But  the  principle  of  that  decision  was,  that 
the  power  to  be  executed,  of  binding  out  a  poor  child 
under  43  Eliz.  c  2,  s.  5,  was  an  authority  to  be  executed 
solely  by  those  to  whom  the  statute  had  given  it,  namely, 
^^  the  churchwardens  and  overseers,  or  the  greater  part 
of  them."  In  consequence  of  that  decision,  and  of  a 
similar  one  (A)  upon  the  Certificate  Act,  8  &  9  WilL  3, 
c.  30,  (which  uses  the  same  language),  the  stat  51  Geo.  3, 
a  80,  was  passed  to  remedy  the  inconvenience.  It  re- 
cites, (sect  1),  that,  '^  in  divers  small  parishes,  two  per- 
sons only  have  been  annually  appointed  to  act  in  the 
capacity  of  churchwardens  as  well  as  overseers  of  the 
poor;"  and  proceeds  to  give  those  persons  power  to  ex- 
ecute and  sign  certificates,  and  indentures  for  binding 
parish  apprentices. 

But  the  doctrine  of  removals  depends  upon  a  series 
of  statutes  framed  with  totally  difierent  views  and  lan- 
guage. The  13  &  14  Car.  2,  c  12,  s.  1,  provides,  that 
removals  of  paupers  are  to  be  made  '^  upon  complaint 
made  by  the  churchwardens  or  overseers  of  the  poor  of 
any  parish ;"  and  sect.  2  gives  an  appeal  ^^  to  all  persons 
who  think  themselves  aggrieved,"  that  is,  to  any  of  the 
inhabitants  of  the  parish.  The  stat  3  Will.  &  M.  c.  11, 
8.  10,  leaves  the  right  of  appeal  open ;  and  the  first  men- 
tion that  is  made  of  parish  officers  appealing  is  in  the  9 
Geo.  1,  c  7,  s.  8,  which  provides  for  reasonable  notice 
of  appeal  to  be  given  "  by  the  churchwardens  or  over- 
seers" of  the  appellant  parish.  It  does  not  make  the 
existence  or  concurrence  of  the  two  bodies  necessary. 
Rex  V.  The  Justices  of  Suffolk  (c)  shews  that  the  Poor 

(a)  13  East;  143.  cetier,  8  East,  332. 

(6)  Rex  V.  St.  Margaret^  Lei-  (c)  4  A.  &  E.  319. 
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Law  Amendment  Act  (4  &  5  WilL  4^  c  76)  was  not        i844. 
intended  to  interfere  with  the  former  practice  aa  to  no-    J^    ^J 
tice  of  appeals ;  and  Bex  y.  Tlie  Justices  of  Warwick-  y, 

shire  (a)  and  Regina  v.  Church  Knowle  {b)  decide  that  Lbominster. 
the  signature  by  a  majority  of  the  parish  officers  is 
sufficient ;  and  Bex  v.  The  Justices  of  Derbyshire  {c), 
that,  where  there  are  two  oyerseers  who  sign,  and  one 
churchwarden  who  does  not,  the  statute  is  complied  with. 
So»  in  Beffina  v.  The  Justices  of  Cheshire  (d),  where  the 
sessions  refused  to  hear  an  appeal,  on  the  ground  that 
the  appellant  parish  had  not  two  legal  overseers,  one 
only  having  signed  the  notice,  the  other  claiming  ex- 
emption, a  mandamus  was  issued  to  the  sessions  to  hear 
the  appeal.  And  see  Bex  v.  The  Justices  of  Denbigh^' 
shxre{e\  Bex  v,  Wymondham  (f)y  Bex  v.  Hinckley  (g),  and 
Bex  V.  Catesby  (A).  The  interpretation  clause  of  4  &  5 
Will.  4,  c  76,  (s.  109),  provides,  that  the  word  "over- 
seers "  in  diat  act  is  to  include  churchwardens*  [Lord 
DenmaUy  C.  J. — Only  so  far  as  they  are  authorised  or 
required  by  law  to  act  in  the  management  or  relief  of 
the  poor.]  There  is  no  statement  that  Clare  was  church- 
warden when  he  was  appointed  overseer.  If  the  church- 
wardens were  appointed  first,  there  were  two  valid 
officers,  who  could  appeal ;  and  when  one  died  the  other 
represented  the  body,  and  could  act  by  himself.  [^Cole- 
ridgCi  J. — We  issue  a  mandamus,  absolute  in  the  first 
instance,  to  elect  overseers,  because  no  good  rate  can  be 
made  without  them.]  That  is  different;  there  must  be 
a  concurrence  of  the  two  parties  for  that  purpose. 

Greaves  and  Venables^   contrd.. — The  appellants,  in 
order  to  put  themselves  before  the  sessions,  send  a  no- 

(a)  6  A.  &  E.  873.  (/  )  6  T.  R.  552. 

{h)  7  A.  &  £.471.  {g)  12  East,  361. 

(c)  6  A.  &  E.  885.  (A)  2  B.  &  C.  814 ;  4  D.  &  R. 

(d)  8  Dowl.  P.  C.  61G.  434. 

(e)  1  B.  &  Ad.  616. 
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1844.         tice  purporting  to  come  from  the  churchwardens  and 
"^     "      overseers,  and  to  be  signed  by  three  distinct  persons. 

The  Queen  o  ^  *  ^ 

».  That  notice  might  possibly  be  good  on  the  face  of  it,  but 

LEOMmwEs!  the  case  shews  that  Clare  Med  the  two  offices;  and  as 
it  is  doubtful  to  which  he  was  appointed  first,  nobody 
can  tell  which  he  really  was :  if  he  was  churchwarden 
first,  his  appointment  as  overseer  would  either  be  bad, 
or  would  vacate  the  former  office,  as  being  inconsistent 
with  it;  so  that  at  all  events  there  was  but  one  good 
overseer,  and  the  appointment  of  one  is  insufficient :  per 
Holroydy  J.,  in  Rex  v.  Catesby  (a) ;  and  see  Rex  v.  CKf- 
ton  (i).  By  the  common  law  there  must  be  two  church- 
wardens in  each  parish,  and  if  not,  this  Court  will  com- 
pel them  to  be  made.  That  was  evidently  the  ground 
of  the  decision  in  Rex  v.  The  Rector,  8fc,  of  Birming" 
ham  (c).  [Pattesoni  J. — If  two  churchwardens  are  ap- 
pointed, and  one  die,  it  cannot  be  contended  that  the 
office  of  the  other  ceases.  If  one  be  appointed  alone,  no 
one  will  dispute  his  being  a  bad  officer;  but  the  question 
is,  whether  he  can  act.]  If  it  be  sufficient  that  they 
should  be  only  de facto  in  office,  they  must  at  least  be  a 
body  competent  in  point  of  numbers.  In  Blackett  v. 
Blizard  [d]  several  cases  are  cited  to  that  efiect,  particu- 
larly WithneU  v.  Gartham  [e) ;  on  which  Bayhy,  J.,  re- 
marks, *^  It  is  clearly  established,  that  where,  in  a  corpo- 
ration, there  is  a  definite  body,  a  majority  of  that  definite 
body  must  not  only  exist  at  the  time  when  any  act  is  to 
be  done,  but  a  majority  of  that  body  must  attend  the 
assembly  where  such  act  is  to  be  done."  If  a  church- 
warden quits  his  office,  a  mandamus  is  issued  to  supply 
his  place :  Stephenson  v.  Tjingston  (/),  Rex  v.  Wix  (g)» 
If  an  overseer  ceases,  a  successor  is  provided  for  him  by 
the  Stat  17  Geo.  2,  c.  38,  s.  3. 

(a)  4  D.  &  R.  434, 442  ;  2  B.  (d)  9  B.  &  C.  859. 

&  C.  814.  {e)  6  T.  R.  388 ;  1  Esp.  322. 

(6)  2  East,  168.  (/)  1  Hagg.  Cons.  R.  379. 

(c)  7  A.  &  E.  254.  ig)  2  B.  &  Ad.  197. 
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The  Stat.  43  Eliz.  c.  2,  s.  1,  for  the  wisest  purposes,        I8i4. 
provides,  that  there  shall  be  four  parish  officers  at  least 
It  says,  in  the  plainest  language,  that,  '*  besides  the  two  r. 

churchwardens  in  every  parish,  there  must  be  at  least  leominstbk. 
two  substantial  householders  to  form  the  body  of  parish 
officers."  The  case  of  Rex  v.  Loxddle  {a)  shews  how 
strictly  that  statute  is  to  be  construed.  The  51  Geo.  3, 
c  80,  is  a  legblative  declaration,  that  in  all  cases,  if  the 
numbers  are  insufficient,  the  office  is  void  altogether. 
In  its  recital  it  recognises  the  correctness  of  the  deci- 
won  in  Bex  v.  St  Margarets^  T.£icester{p)y  and  Rex  v. 
AU  Saints^  Derby  (c):  at  all  events,  by  providing  for 
only  two  cases,  it  leaves  the  rest  untouched.  The  lat* 
ter  case  takes  the  alternative,  that  quficunque  vi&  dat&, 
whether  as  coming  from  churchwardens  or  overseers,  a 
power  exercised  by  the  minority  only  of  the  parish  offi- 
cers is  bad.  Woodcock  v.  GU>son  (d)  is  a  distinct  autho- 
rity to  the  same  effect  on  the  stat  59  Gea  3,  c  12,  s.  17. 
It  decides,  that  two  overseers,  one  of  whom  is  sole 
churchwarden,  do  not  constitute  a  body  corporate  under 
that  statute,  and  the  parish  property  does  not  vest  in 
them.  And  Doe  d.  LlandesUio  v.  Roe  (e)  requires  that 
the  declaration  in  ejectment  to  recover  parish  property 
under  that  statute  should  name  the  churchwardens  and 
overseers,  evidently  with  a  view  to  ascertain  whether 
the  body  is  complete.  See  also  Doe  d.  Nichobon  v.  Mtd- 
dkton{f).  These  statutes  are  in  pari  materia  with  the 
Poor  Law  Amendment  Act,  (4  &  5  WUL  4,  c.  76),  and 
the  construction  of  the  language  ought  to  be  the  same  in 
all.  Besides,  Rex  v.  TTie  Justices  of  Warwickshire  {g)  and 
Bex  V.  The  Justices  of  Derbyshire  (h)  are  authorities 
to  shew  that  tiie  spirit  of  the  decision  on  those  former 

(a)  I  Bum  44.5.  &  G.  1084. 

{h)  8  East,  332.  (/)  3  B.  &  B.  214. 

(c)  13  East,  143.  {g)  6  A.  &  E.  873. 

(d)  4  B.  &  C.  462.  (A)  Id.  885. 

(e)  4  Dowl.  P.  G.  222 ;  1  Tyr. 
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1844.        statutes  is  to  be  introduced  into  the  latter.     As  to  the 

The  Quebn    ®^*®'  ^^  ^  ^^  ^^'  ^*  ^'  ^^'  ^*^  ^  ^^'  ^»  ^  '^^  using  the 

,  ,     «'•  disjunctive  "  or,"  that  is  not  to  disconnect  the  church- 

Inhabitants  of       *^ 
Leominster.  Wardens  and  overseers,  but  panshes  and  places;  otner^ 

wise  churchwardens  must  have  joined,  in  the  case  of 
a  township,  to  legalise  its  orders.  But  the  Poor  Law 
Amendment  Act  is  totally  different  in  its  language ;  it 
creates  a  new  notice,  and  uses  no  alternative ;  and  the 
furthest  the  Court  has  gone  in  construing  that  statute  is, 
that  a  majority  will  suffice :  Rex  v.  The  Justices  of  the 
North  Riding  (a). 

The  decisions  cited  on  the  other  side  are  all  cases 
where  the  presumption  has  been  made  against,  not  in 
favour  of,  the  parish ;  nor  is  there  any  reason  why  a 
presumption  should  be  made  for  any  party  disobeying 
the  law.  It  is  not  like  a  ministerial  act;  no  act  can 
be  more  judicial  than  determining  the  question  of  bring- 
ing an  appeaL  Rex  v.  Cateshy  (6)  and  Rex  v.  Hmck" 
ley  (c)  were  decided  on  the  presumption  of  a  custom 
in  the  paiish  to  be  intended  in  favour  of  the  validity 
of  an  indenture  and  certificate  respectively;  and  see 
Rex  V.  Earl  ShUton  [d).  In  Rex  v.  Clifton  (e).  Law- 
rencey  J.,  speaking  of  a  certificate  under  13  &  14  Car.  2, 
c  12,  says,  '^  An  authority  cannot  be  executed  by 
one,  which  is  given  by  the  statute  to  more  than  one. 
It  is  said  to  have  been  decided  in  Rex  v.  Wymond" 
ham  (/),  that  it  is  sufficient  if  the  certificate  be  granted 
by  a  majority  of  the  churchwardens  and  overseers  de 
factoy  though  not  dejure.  The  case,  however,  does  not 
go  that  lengtL  The  conclusion  to  be  drawn  from  the 
whole  rather  is,  that  if  it  had  been  necessary  to  have  had 
the  fact  found  by  the  sessions,  and  they  had  returned 
that  there  had  been  twelve  parish  officers  at  the  time, 
the  certificate  would  have  been  bad,  and  advantage 

(a)  6  A.  &  E.  863.  (d)  1  B.  &  A.  275. 

(b)  2  B.  &  C.  814.  (b)  2  East,  168. 

(c)  12  East,  361.  (/)  6  T.  R.  552. 
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might  have  been  tak^n  of  the  defect  in  that  collateral 
procedure.*'  Regina  v.  Colbeck  (a)  decides,  that,  under 
the  9  Geo.  1,  c  7,  s.  8,  and  4  &  5  WilL  4,  c  76,  s.  81, 
where  there  are  parish  officers,  individual  rate-payers 
cannot  appeal.  Since,  therefore,  upon  similar  words  in 
other  statutes,  the  Courts  have  come  to  the  conclusion 
that  they  must' be  dejure  parish  officers  to  perform  their 
duties  in  the  case  of  apprentices,  certificates,  and  vest- 
ing the  parish  property,  and  it  is  clear  that  they  could 
not  in  any  less  capacity  bring  an  action  or  justify  a 
distress  for  poor's  rates,  as  in  The  Governors  of  Bristol 
Poor  V.  Wait  (A),  it  is  but  reasonable  that  a  construc- 
tion consistent  with  all  other  statutes  should  be  put 
upon  the  6  &  6  Will.  4,  c.  76,  and  that  no  presumption 
should  be  made  in  favour  of  parties  in  such  a  pre- 
dicament. 

Cur.  adv.  vult. 


1844. 


The  Qdben 

V. 

Inhabitants  of 

LeOMINSTSA. 


Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — On  the  trial  of  the  appeal  in  this  case,  the 
respondents  objected  that  the  persons  by  whom  the 
notice  of  appeal  had  been  signed  did  not  legally  con- 
stitute either  the  churchwardens  and  overseers,  or  the 
churchwardens,  or  overseers  of  the  poor  of  the  ap- 
pellant parish ;  that  there  was  no  body  in  office  com- 
petent to  give  the  said  notice.  It  appeared  that  one 
Clare  was  one  of  the  churchwardens,  and  that  another 
person  had  been  appointed  churchwarden,  who  died 
before  the  notice  of  appeal  was  given,  and  no  successor 
had  been  appointed.  Clare  signed  the  notice  twice, 
once  as  churchwarden,  and  once  as  overseer.  We  think 
the  sessions  perfectly  right  in  proceeding  to  try  that  ap- 
peal, in  spite  of  this  novel  objection ;  for  which  there 
can  be  no  reasonable  foundation,  unless  the  appellant 
parish  legally  was  free  to  repudiate  the  acts  of  the 


(a)  12  A.  &  £.  161. 


(6)  1  A.  &  £.  264. 
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1844.  *  officers,  by  whom  it  was  represented ;  but  this  we  think 
ThiTqueen  *^®  parish  could  not  do :  we  are  clearly  of  opinion  that 
,  ,  ,^'  it  was  bound  by  their  acts,  and  must  submit  to  any 

Inhabitants  of    ,  , 

Lbominstbr.  judgment  against  those  whom  they  have  represented  as 
having  power  to  act  for  them,  although  they  may  have 
been  irregularly  appointed,  unless  the  document  is  in- 
valid on  the  fa<5e  of  it.  The  respondents  would,  there- 
fore, have  all  the  benefit  of  a  decision  on  the  merits  of  the 
case  in  their  favour,  and  are  not  at  liberty  to  enter  into 
the  consideration  of  the  legality  of  the  several  appoint^ 
ments  in  the  adverse  parish  on  the  trial  of  an  appeal. 

Order  of  sessions  confirmed. 


Fdmiary  WA.         The  Queen  r.  The  Inhabitants  of  Pilkington. 

An  order  of  re-   vJN  appeal  against  an  order  of  two  justices  for  the 
upon  the  exa-     removal  of  Christopher  Morley,  his  wife  and  children, 

mination  of  the 

pauper,  which 

stated — '*  In  1828,  when  I  was  15  years  old,  I  went  to  work  at  Messrs.  C.  &  D.'s  factory, 

in  P.    There  was  a  custom  in  the  mill  requiring  the  workpeople  to  give  a  fortnight's 

notice  before  leaving  their  employment.    I  remained  in  that  employment  better  than  two 

years,  during  the  whole  of  which  time  I  resided  and  slept  in  P. ;  I  worked  under  the  custom 

as  to  giving  notice,  and  I  was  compelled  to  serve  a  fortnight's  notice  before  leaving." 

The  grounds  of  appeal  traversed  the  hiring,  service,  residence,  and  settlement,  in  fact; 
and  objected,  that  Uie  examination  was  bad  on  the  face  of  it,  and  did  not  warrant  the  order 
of  removal ;  that  it  did  not  shew  or  contain  any  legal  evidence  of  the  settlement  in  P.,  nor 
state  sufficient  facts  to  shew  that  the  pauper  gained  a  settlement  by  hiring  and  service 
therein. 

At  the  trial  of  the  appeal,  it  was  proved,  on  the  part  of  the  respondents,  that,  in  1828, 
the  pauper  went  to  work  as  a  '*  piecer"  at  C.  &  D.'s  cotton-mill.  He  was  to  serve  them, 
the  master  spinners ;  but  the  practice  of  such  mills  is,  that  the  piecers  assist  certain 
**  spinners,''  to  whom  respectively  they  are  attached.  The  spinner  receives  the  whole 
wages  from  the  master  spinners  for  the  work  done  with  such  vsistance,  and  thereout  pays 
the  piecers,  whom  he  engages  and  dismisses,  without  the  interference  of  the  master  spinners. 
The  paaper  was  engaged  by  one  E.,  a  spinner,  and  served  under  him  more  than  a  year ; 
and  was  paid  his  wages,  every  fortnight,  by  the  hands  of  E. 

It  was  objected,  by  the  appellants,  that  there  was  no  proof  of  a  yearly  or  general  hiring ; 
and  that  the  service,  being  to  £.,  varied  from  that  stated  in  the  examination.  The  sessions, 
however,  overruled  the  objections,  and  confirmed  the  order. 

Held^  1.  That  the  grounds  of  appeal  stated  no  valid  objection  to  the  examination. 

2.  That  the  facts  of  the  case  were  sufficient  to  prove  a  general  hiring. 

3.  That  the  sessions,  having  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  objections,  must  be  presumed  to  have  found  that  the  hiring  by  E.  was  a  hiring  by 

'C.  &  D.y  as  stated  in  the  examination,  and  that  the  facts  stated  warranted  such  finding. 
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from  the  township  of  Preston  to  the  township  of  Pil- 
kington,  both  in  the  county  of  Lancaster,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  a  case. 

The  order  was  grounded  on  the  following  examina- 
tion : — Christopher  Morley,  the  pauper,  said :  "  When 
I  was  about  fifteen  years  of  age,  I  went  to  work  at 
Messrs.  Crompton  &  Ditchfield's  factory,  in  the  town- 
ship of  Pilkington.  It  was  about  the  latter  end  of  the 
year  1828.  There  was  a  custom  in  the  mill  requiring 
the  workpeople  to  give  a  fortnight's  notice  before  leav- 
ing their  employment.  I  remained  in  their  employment 
better  than  two  years,  during  the  whole  of  which  time 
I  resided  in  Outwood,  in  the  said  township  of  Pilking- 
ton, and  slept  there.  I  worked  under  the  custom  as 
to  giving  notice.  The  works  consisted  of  two  mills  ad- 
joining each  other ;  and  when  I  wanted  to  leave  the  first 
mill  (in  which  I  had  been  working  for  about  a  year)  to 
go  to  the  other  mill,  I  was  compelled  to  serve  a  fort- 
night's notice  before  leaving.  The  second  mill  was 
under  a  similar  custom ;  and  after  I  had  worked  ia  it 
better  than  a  year,  I  had  a  dispute  with  the  overlooker 
and  wanted  to  leave  at  once,  but  was  not  allowed.  The 
overlooker  aft;erwards  gave  me  a  fortnight's  notice,  at 
the  end  of  which  time  I  left  the  factory.  I  have  not 
since  done  any  act  to  gain  a  settlement  in  my  own 
right."  The  examination  then  stated  his  subsequent 
marriage  and  chargeability. 

The  statement  of  the  grounds  of  appeal  was  as  fol- 
lows : — 

^^  That  the  examination  does  not  shew  any  settlement 
in  the  township  of  Pilkington. 

"  That  it  does  not  contain  any  legal  evidence  of  the 
settlement  of  the  persons  removed. 

*^  That  it  is  bad  on  the  face  of  it,  and  does  not  warrant 
any  order  of  removal 
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1844.  '^  That  it  does  not  state  sufficient  facts  to  shew  that 

The  Queen    *^®  ^^^  Christopher  Morley  gained  a  settlement  by 
-  ,  ^?-  ^    ,   hirinff  and  service  in  Pilkinffton. 

Inhabitants  of  °  ^ 

PiLKiNGTON.  "  That  there  teas  no  suck  hiring  and  service  at  Messrs. 
Crompton  &  Ditchfield's  factory  or  residence  in  the 
township  of  Pilkington^  as  in  the  examination  alleged. 

"That  the  said  Christopher  Morley  is  not  legally  settled 
in  the  township  of  Pilkington." 

On  the  trial  of  the  appeal,  the  appellants  objected  to 
the  sufficiency  of  the  examination,  because  no  general  or 
yearly  hiring  was  stated^  or  could  be  implied  from  the 
examination.  They  also  objected  that  there  was  no 
allegation  that  the  pauper  was  settled  in  the  appellant 
township.  The  sessions,  however,  overruled  these  ob- 
jections, subject  to  the  opinion  of  this  Court,  and  the 
following  facts  were  proved  on  behalf  of  the  respond- 
ents:— 

In  the  year  1828  the  pauper  went  to  work  as  a  piecer 
at  Cropipton  &  Ditchfield's  cotton-milL  He  was  to 
serve  the  persons  working  the  mill  as  master  spinners, 
who  were  Messrs.  Crompton  &  Ditchfield;  but  the 
practice  of  such  mills  is,  that  the  piecers  assist  certun 
spinners  to  whom  respectively  they  are  attached.  The 
wages  paid  by  the  master  spinner  are  in  proportion  to 
the  work  done :  the  spinner  receives  the  whole  wages 
for  the  work  done  by  him  with  such  assistance,  and 
thereout  pays  the  piecers,  without  the  interference  of  the 
master  spinner.  The  obligation  of  the  parties  to  re- 
main in  the  same  service  varies  in  different  mills.  There 
were  no  printed  rules  in  the  mill  in  question  to  regu- 
late such  obligation,  but  it  was  understood  that  all  per- 
sons there  employed  were  bound  to  give  a  fortnight's 
notice  of  their  intention  to  leave  the  service,  subject  to 
this  understanding :  the  spinner  engages  and  dismisses 
his  own  piecers,  without  the  interference  of  the  master 
spinner.    The  pauper  was  engaged  by  one  Eatock,  a 
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epinner,  and  serred  under  him  for  a  little  more  than  a 
year,  during  all  which  time  he  was  a  bachelor^  unmarried^ 
and  without  child  or  children,  and  worked  and  slept  at 
Pilkington.  His  wages  were  reckoned  by  the  week,  but 
paid  every  fortnight  by  the  hands  of  Eatock,  and  he 
could  leave  the  service  at  the  end  of  any  week,  giving  a 
fortnight's  notice.  At  the  end  of  the  above  period,  the 
pauper,  wishing  to  work  as  a  spinner  in  an  adjoining 
mill  belonging  to  the  same  proprietors,  was  required  to 
give  a  fortnight's  notice  of  his  intention  to  leave.  This 
adjoining  mill  was  worked  by  one  Meadowcroft,  who 
took  it  of  Messrs.  Crompton  &  Ditchfield,  and  had  the 
sole  management  of  it,  spinning  by  commission  for  them 
at  so  much  a  cwt.  of  cotton  yam  spun,  but  the  mill  was 
under  the  superintendence  and  control  of  the  proprie- 
tors. The  pauper  immediately  engaged  himself  with 
Meadowcrofl  to  work  at  this  adjoining  mill  as  a  spinner, 
and  to  be  piud  according  to  the  quantity  of  work  done. 
Nothing  was  said  as  to  how  long  he  was  to  remain,  but 
there  was  the  same  understanding  as  to  notice.  He 
served  more  than  a  year,  receiving  his  wages  every  fort- 
night from  MeadowcroA;'s  manager.  He  then  left;,  hav- 
ing received  a  fortnight's  notice  from  the  manager. 
During  all  this  time  he  was  a  bachelor,  without  child  or 
children,  and  worked  and  slept  within  the  township  of 
Pilkington. 

Upon  this  evidence  being  given,  the  appellants  ob- 
jected, that  there  was  no  proof  of  a  settlement,  as  there 
had  not  been,  in  the  case  of  dther  service,  a  hiring  for  a 
year ;  that  the  first  service  was  to  Eatock,  and,  there- 
fore, varied  from  the  examination  sent  to  the  appellants; 
that  the  second  service  shewed  a  similar  variance,  and 
that  no  settlement  could  be  gained  under  a  hiring  and 
service  as  above  described.  The  sessions,  however,  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court 
upon  the  several  objections  taken  as  above  mentioned. 
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1844.  CowHnffy  in  support  of  the  order  of  sessions  (a). — ^The 

Th«  Queen     examination  is  amply  sufficient  with  reference  to  the 
,  .  ,  f  *        .   objections  taken  in  the  srounds  of  appeaL     It  shews  a 

Inhabitants  of         ^^   .      ,  .  .  ^  ^^ 

PiLKiNGTOK.  yearly  hiring,  and  of  that  there  was  legal  evidence, 
whether  conclusive  or  not.  The  pauper  states  that  he 
went  to  work  at  the  factory,  and  remained  at  work  more 
than  two  years,  and  that  no  one  could  leave  work  without 
a  fortnight's  notice ;  from  that  a  general  or  yearly  hiring 
will  by  law  be  implied :  Bex  v.  Li/th  (6),  Rex  v.  Holy 
Trinity  in  Wareliam  (c).  And  the  want  of  a  yearly 
hiring  is  the  only  objection  which  the  appellants  are  now 
entitled  to  take  under  their  grounds  of  appeal.  The 
fortnight's  notice  also,  which  is  mentioned  in  the  case,  is 
sufficient  to  raise  the  presumption  that  the  hiring  was 
for  a  year:  Rex  v,  St,  Andrew^ Sy  Pershore[d),  \_Cok- 
ridge^  J. — In  that  case  there  was  a  different  reservation 
of  wages,  and  the  principle  there  was  the  difference 
between  the  two  periods  for  payment  of  wages  and 
notice  on  leaving.  Wightmauy  J. — It  is  stated  in  the 
evidence  that  the  wages  were  reckoned  weekly].  The 
sufficiency  of  the  evidence  cannot  be  looked  at  now  in  con- 
sidering the  examinations:  Rexy.StAndrew^SyPershore^i) 
b  directly  in  point,  for  here  there  was  ho  contract  from 
week  to  week.  Secondly,  it  is  objected,  that  the  con- 
tract was  entered  into  with  Eatock;  but,  if  that  be  so, 
still  it  would  be  a  hiring  by  Eatock,  as  agent,  on  behalf 
of  Messrs.  Crompton  &  Ditchfield,  and  the  service  is 
stated  to  have  been  under  them.  The  pauper  would 
have  had  a  right  to  sue  them  in  an  action  for  wages. 
The  rule  requiring  a  fortnight's  notice  is  one  which  is 
stated  to  have  existed  in  the  other  factories  of  Messrs. 
Crompton  &  Ditchfield,  and  therefore  not  peculiar  to 

that  in  which  Eatock  was  foreman.     The  rule,  there- 

• 

{a)  January  20th,  before  Lord         {h)  5  T.  R.  327. 
Denman,  C.  J.,  PatUson,  Cole-         (c)  Cald.  141 ;  2  Bott.  383. 
ridge,  and  Wightman,  Js.  {d)  S  B.  &  C.  679. 
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fore,  was  made  by  the  proprietors;  and  the  fact,  that 
the  pauper  was  bound  by  it,  shews  that  he  was  serving 
under  their  control. 

Wortley  and  /.  PeeU  contrd. — The  order  of  sessions 
must  be  quashed.  The  course  of  decisions  in  this  Court 
shews,  that,  neither  in  examinations  nor  grounds  of  ap- 
peal may  any  thing  which  might  be  stated  be  left  to  in- 
ference :  Regina  v.  North  Bovey  (a),  Regina  v.  The  Jus- 
tices of  the  West  Riding  (i),  Regina  v.  Old  Stratford  {c). 
Regina  y.  JVynwndham  (d).  The  statements  in  this  ex- 
amination are  consistent  with  a  different  kind  of  settle- 
ment from  that  intended  to  be  set  up.  It  contains  no 
statement  of  a  hiring  or  of  a  service ;  so  that,  for  any 
thing  which  appears,  the  pauper  may  have  been  an  ap- 
prentice. The  word  servant  is  not  used,  nor  any  term 
to  shew  that  the  pauper  was  under  the  exclusive  control 
of  Messrs.  Crompton  and  Ditchfield.  Rex  v.  Lyth  {e) 
is  not  impugned ;  that  case  only  shews,  that,  from  evi- 
dence of  service  for  a  year,  a  contract  for  a  year  may  be 
implied,  but  is  no  authority  in  reference  to  the  necessity 
of  allegmg  m  examinations  a  hiring  for  a  year.  In  the 
present  case,  even  if  the  examination  was  held  to  be 
sufiScient,  the  facts,  as  stated,  are  not  such  as  to  enable 
the  Court  to  infer  a  hiring  for  a  year:  Rex  v.  Han- 
bury  (/) ;  where  it  was  held,  that  a  hiring  at  so  much  a 
week,  to  part  on  a  week's  notice  by  either  party,  would 
not  warrant  the  presumption  of  a  general  hiring,  even 
after  six  years'  service.  The  presumption  said  to  arise 
from  the  fortnight's  notice  is  rebutted  by  the  fact,  that, 
in  yearly  hirings,  the  usual  time  for  giving  notice  on 
quitting  service  is  a  month,  and  not  a  fortnight.     Se- 


1844. 


The  Quebx 

V. 

Inhabitants  of 

PlLKINQTON. 


(a)  2  Q.  B.  R.  500. 
(6)  Id.  505. 
(e)  Id.  513. 


(d)  Id.  541. 

(e)  5  T.  R.  327. 
(/)  2  East,  423. 
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1844.        condly,  it  does  not  appear  whose  servant  the  pauper 
-.^■""X"^      was.    He  may  as  well  be  taken  to  have  been  the  servant 
f  •  of  Eatock  as  of  Messrs.  Crompton  &  Ditchfield,  and 

PiLKiNOTON.  no  inference  on  this  point  can  be  allowed  Rex  v. 
SparshoU  [(i).  It  should  be  remembered,  too>  that  the 
pauper  himself  was  under  examination;  all  the  facts 
were  within  his  own  knowledge,  and  he  should  have 
been  asked  whether  or  not  there  was  a  hiring  for  a 
year:  there  was  no  necessity  to  leave  any  thing  for 
inference,  as  might  be  urged  if  a  person  had  been  under 
examination  who  had  had  no  means  of  knowing  all  the 
facts.  Lastly,  the  case  shews  clearly  a  variance.  The 
examination  sets  up  a  hiring  by  Messrs.  Crompton  & 
Ditchfield ;  and  the  question  at  the  sessions  was,  whe- 
ther there  was  or  waa  not  a  hiring  by  them:  the  facts, 
however,  as  proved,  all  tended  to  shew  that  the  hiring 
was  by  Eatock,  and  such  a  variance  must  be  considered 

fatal. 

Cur-  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court — In  this  case  the  question  was,  whether 
the  notice  of  appeal  stated  any  valid  objection  to  the 
examination.  There  was  a  minute  criticism  of  some  of 
the  expressions,  but  we  think  there  is  no  valid  objection 
to  that  examination.  It  may  be  very  true  that  where 
the  settlement  depends  upon  a  single  fact,  known  to  the 
pauper,  such  as  residing,  or  being  unmarried  without 
child  or  children,  it  is  reasonable  to  expect  his  examina- 
tion should  contain  a  specific  statement  of  that  very  fact 
But  it  is  very  different  as  to  the  legal  consequence 
of  facts.  Hiring  is  a  most  difficult  question  of  law. 
The  justices  of  the  peace  may  possibly  have  asked  the 
pauper  whether  he  was  hired  or  not :  the  answer  may 
have  been,  "  I  do  not  know  what  you  call  hired^  but  I 

(a)  4A.&E.491. 
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will  tell  you  what  took  place  oivthe  occasion;  **  and  then 
he  may  possibly  state  facts,  as  in  the  present  instance; 
and  if  those  facts  which  appear  in  the  statement  of  the 
pauper  amount  to  evidence  of  a  hiring  for  a  year,  then 
the  justices  may  properly  adjudicate  that  the  settlement 
was  gained,  and  remove  the  party  upon  it;  and  they 
must  govern  their  opinion  by  the  effect  of  such  state- 
ment, if  it  appear  to  amount  to  any  evidence  of  facts 
sufficient  for  such  a  hiring.  In  the  second  place  the  ses- 
flionfl  found  a  setdement,  on  the  evidence  of  the  hiring 
and  service,  subject  to  our  opinion  whether  the  objections 
are  well  founded  or  not.  The  first  objection  was,  it  was 
doubtful  whether  this  was  a  general  hiring,  but  we 
thought  the  facts  of  the  case  furnished  sufficient  evi- 
dence of  such  a  hiring;  and  then  the  next  objection  was, 
that  it  was  doubtful  whether  the  pauper  was  hired  by 
the  owner  of  the  mill,  or  by  the  person  called  tiie  spin- 
ner, who  immediately  employs  the  pauper  and  others  in 
his  situation.  The  sessions  found  the  hiring  and  ser- 
vice, subject  to  our  opinion. 

The  question  was  as  to  the  effect  of  tiiat  finding. 
The  Court  have  either  done  right  or  wrong  in  sending 
that  to  us.  They  have  done  right  if  they  ask  our 
opinion  whether  the  facts  stated  will  warrant  the  find- 
ing which  they  have  made  of  the  party  being  hired ; 
but  they  have  done  wrong  if  they  refer  to  us  tiie  mere 
question  of  fact,-  and  ask  our  opinion  as  a  jury  upon 
it.  We  are  not  to  assume  they  have  done  wrong;  we, 
therefore,  must  conclude  they  have  put  tiie  question 
to  us  in  this  way,  whether  the  facts  which  led  them 
tuf  the  judgment  which  they  have  formed  are  such  as 
were  competent  to  found  that  judgment  We  think 
those  facts  sufficient.  The  case  of  Rex  v.  8par8holt(a) 
was  that  which  was  most  referred  to,  as  shewing  we  are 
to  form  our  opinion,  or  to  send  the  case  back  to  the  ses- 

(a)  4  A.  &  £.  491. 
VOL.  I.  H  N.  S.  C. 
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1844.         Bions  on  such  a  question ;  but  in  that  case  the  removal 

Thb  Quebn    ^**  confirmed.     What  was  done  by  the  justices  was 

••  itself  right.   We  do  not  take  upon  ourselves  to  say  they 

PiLKiNOTON.  have  done  anything  wrong,  where  there  is  a  sufficient 

foundation  for  the  judgment.     In  this  case  the  order 

wiU  be  confirmed. 

Order  of  sessions  confirmed. 


JFV6.  \(Hh,      The  Queen  v.  The  Justices  of  the  West  Riding 

of  Yorkshire. 
(Crich  v.  Sheffield). 

Thegtat.  XN  this  case  there  had  been  a  peremptory  manda- 

lW.4,c.2l,  /  X  ,       .       .  t^        f      J 

8.6,  enacts,       mus(a)  to  the  justices  to  erase,  or  cause  to  be  erased, 

"thatin  all  cases   /•  .u  -j       ^  xi_  -a  •  j r 

of  application  ^'^^  ^^  records  01  the  quarter  sessions,  an  entry  of  an 

for  any  writ  of  appeal  a^ust  an  order  of  removaL  and  the  order  of  the 

whatsoeyer,  the  Court  confirming  it,  and  to  enter,  as  of  a  former  ses- 

appiication,  sions,  the  appeal  of  the  churchwardens  and  overseers  of 

writ  8^  be  Crich  against  the  said  order,  and  cause  continuances  to 

nanted  or  re-  ^^  entered  and  to  hear  and  determine  the  appeal 

niaed,  and  also  ,  ^  ^   ^  *  *^ 

the  costs  of  the       The  first  writ  recited  the  oriinnal  order  of  removal, 

same  shall  be  the  examinations  and  the  notice  of  chargeability,  a 

oS^*AaU  notice  of  appeal  to  the  next  general  quarter  sessions,  a 

be  in  the  dis-  countermand  of  the  notice^  and  a  notice  of  the  intention 

cretion  of  the  i  .      i  /»  i  /»    i 

Court."  to  appeal  m  the  event  of  removal;  an  entry  of  the  ap- 

tory  writ™?"  P^  ^7  *^®  officcrs  of  Sheffield,  the  removing  township, 
^J^"^  without  the  knowledge  of  the  officers  of  Crich,  and  the 
Court  of  quarter  confirmation  of  the  order  by  the  sessions  without  hear- 
ing the  justices   ing  the  merits,  and  without  the  privity,  knowledge,  or 

to  erase  from 
the  records  of 

the  Court  an  entry  made  at  a  previous  sessions,  which  was  manifiBstly  wrong,  and  made 
without  jurisdiction,  but  in  accordance  with  the  practice  of  the  sessions,  and  which  entry 
had  been  made  on  application  by  the  respondents,  without  the  knowledge  of  the  appellants. 
Upon  motion  for  costs  to  be  paid  by  the  respondents — Heldf  that,  as  the  erasure  of  such 
entry  was  an  act  which  the  sessbns  could  not  do,  and  as  the  entry  was  made  by  the  fault 
of  the  justices,  or  the  clerk  of  the  peace,  the  Court  would  not  order  the  respondents  to  pay 
the  costs. 

(a)  Regina  y.  The  Justices  of  the  West  Riding,  3  G.  &  D.  170. 
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consent  of  the  ofSoerB  of  Crich ;  the  removal  more  than        1844. 
six  months  aflerwards^  and,  at  the  same  time  with  the    thb  Qoben 
removal^  notice  of  the  confirmation  of  the  order  on  ap-    x^c  Justices 
peal ;  lasdj^  the  refusal  by  the  sessions  of  an  application        ^^^^ 
by  the  officers  of  Crich  for  the  erasure  of  the  entry  of 
the  appeal,  and  the  judgment  thereon,  from  the  records 
of  the  Court,  and  for  the  entry  of  the  appeal  as  of  the 
then  sessions,  and  the  adjournment  of  it,  with  a  view  to 
its  being  heard  and  determined. 

To  this  writ  there  was  a  return,  admitting  all  the 
facts  stated  in  the  writ,  and  urging  that  the  sessions  had 
not  jurisdiction  of  their  own  authority  to  erase  an  entry 
on  their  records;  and  that,  inasmuch  as  the  order  re- 
mained confirmed,  they  had  no  authority  to  enter  oon- 
tinuances  and  to  hear  the  appeaL 

The  validity  of  this  return  was  argued  on  a  con- 
cilium; and  a  peremptory  mandamus  was  awarded  (a): 
this  Court,  however,  being  of  opinion  that  the  sessions 
had  not  jurisdiction  of  their  own  authority  to  erase  an 
entry  once  made  on  their  record,  unless  directed  by  man- 
damus to  do  so.  The  appeal  was  afterwards  entered 
and  heard,  and  the  order  of  removal  quashed  on  the 
merits. 

In  Michaelmas  Term>  Whitekarst  having  obtained  a 
role  calling  on  the  present  and  late  churchwardens  and 
overseers  of  Sheffield  to  shew  cause  why  they  should 
not  pay  all  the  costs  incurred  in  prosecuting  the  above 
applications, 

Pashleyy  now  shewed  cause  (i). — This  rule  must  be 
discharged  on  two  grounds ;  first,  because  the  facts  are 
not  such  as  to  induce  the  Court  to  grant  costs,  if  they 

m 

(a)  3  G.  ft  D.  170.  Denman^   C.  J.,   Patteson    and 

(6)  January  Slat,  before  Lord      Coleridge^  Js. 
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1844. 

The  Quben 

p. 
The  Justices 

of  the 
West  Riding. 


had  the  power ;  and  eecondlj,  because  the  sixth  section 
of  stat,  1  W.  4,  a  21  (a\  which  is  the  only  provision  of 
the  law  that  can  be  adduced  in  support  of  the  rule,  does 
not  extend  to  such  a  case  as  this.  On  the  first  point  it 
is  dear,  and  it  was  so  laid  down  by  this  Court,  in  Beffina 
v.  The  Justices  of  the  West  Bidinff  (b),  where  the  peremp- 
tory mandamus  was  awarded,  that  the  sessions  had  not 
jurisdiction  of  their  own  authority  to  erase  this  entry 
irom  their  records.  It  is  denied  on  the  affidavits  that 
the  officers  of  Crich  ever  asked  the  sessions  to  enter  and 
respite  their  appeal,  with  a  view  to  its  being  heard  and 
determined;  and  the  sessions  clearly  have  no  power  to 
enter  and  respite  an  appeal,  unless  an  application  be 
made  to  them  to  do  so.  The  case  then  stands  thus :  the 
prosecutors  asked  the  sessions  to  do  that  which  they  had 
not  the  power  to  do,  and  the  sessions  of  themselves  oould 
do  nothing  to  idd  them.  The  prosecutors  then  came 
here  for  a  mandamus,  and  ultimately,  under  the  authority 
of  the  Court,  obtained  a  hearing  at  the  sessions.  On 
these  facts  then,  even  as  against  the  justices,  on  whom 
there  is  no  imputati(m>  they  would  not  be  entitled  to 
costs :  but  this  rule  only  calls  on  the  overseers  of  the 
respondent  parish  to  pay  the  costs.  It  is  conceded  as  a 
general  rule,  that  the  party  ultimately  succeeding  on  a 
mandamus  is  entitled  to  costs :  Beffina  v.  Hie  Mayor, 
8fc,y  of  Newbury  {c).  But  in  this  case  the  special  cir- 
cumstances are  sufficient  to  make  it  an  exception,  as  in 


(a)  Sect.  6.  <'  And  for  making 
some  further  provision  for  the 
payment  of  costs  on  application 
.for  mandamus,  he  it  fiirther  en- 
acted, that  in  all  cases  of  appli- 
cation for  any  writ  of  manda- 
mus whatsoever,  the  costs  of 
such  application,  whether  the 
writ  shall  he  granted  or  refused. 


and  also  the  costs  of  the  writ  of 
the  same  shall  he  issued  and 
oheyed,  shall  he  in  the  discretion 
of  the  Court;  and  the  Court  is 
hereby  authorised  to  order  and 
direct  by  whom  and  to  whom  the 
same  shall  be  paid. 

(ft)  3G.  &D.  170. 

(c)  1  Q.  B.  R.  751,  762. 
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the  case  oi  Rex  v.  The  Commissioners  of  (he  Thames  and        i844. 
/«*  Naoigation  (a).        ^  T^Tq^n 

Ab  to  the  second  pointy  the  Court  has  no  power  to  «. 

_  ,    _  ,  The  Justices 

award  these  costs:  thewnthas  not  been  'issued  and  of  the 
obeyed "  according  to  the  meaning  of  the  sixth  sec-  ^*^  iding. 
tion,  but  after  a  return  a  peremptoiy  mandamus  has 
been  awarded.  In  the  case  of  Regina  v.  FaU  {fl)y  Lord 
Denmauj  C.  J.>  in  ^ving  the  judgment  of  the  Court, 
says,  **  It  is  dear  that  this  provision  was  not  intended 
to  be  repealed  by  stat.  1  WilL  4,  c  21,  the  clause  of 
which  (sect  6)  already  cited,  for  maildng  further  pro- 
vision for  costs,  was  evidently  designed  merely  for  the 
cases  omitted  in  the  stat.  9  Ann.  a  20,  where  no  writ 
is  granted,  or,  if  granted,  is  at  once  obeyed.  Whe- 
ther the  words  may  not  extend  further  and  give  the 
Court  discretionary  power  over  the  costs  in  all  cases, 
may  be  a  question  fit  to  be  considered;  but  nothiog  re- 
quires the  exercise  of  that  discretion  in  all  cases."  The 
only  parties  are  the  overseers  of  Crich,  prosecutors,  and 
the  justices  of  the  West  Kiding^  defendants.  No  costs 
can  in  such  case  be  awarded  to  be  paid  by  persons  not 
parties  to  the  record.  The  return  does  not  purport  to 
have  been  made  on  behalf  of  these  overseers,  and,  there- 
fore, the  fourtii  section  of  1  Will.  4,  c.  21,  does  not 
apply.  That  statute  was  intended  only  to  provide  for 
cases  for  which  there  was  no  other  remedy, — for  cases 
omitted  by  9  Ann.  c  20. 

Whitehursty  contrd. — The  parish  officers  of  Sheffield, 
although  their  names  do  not  appear  on  tiie  record,  are 
the  real  parties;  they  having  indemnified  the  justices, 
and  asfflsted  in  drawing  up  the  return.  The  appeal 
has  been  subsequentiy  heard  at  the  sessions,  and  the 
order  of  removal  quashed  on  the  merits.  This  has 
been  the  result  of  the  peremptory  mandamus,  and  such 

(a)  5  A.  &  £.  804.  (b)  1  Q.  B.  R.  63G. 
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1844.        a  state  of  facts  could  not  have  been  brought  about  but 
Thb  Qubvn    for  the  mandamus ;  therefore,  on  the  facts  of  the  case 

The  JusTicBg   *^  "^  ^"8^*  ^  ^  °^®  absolute. 

of  the  As  to  the  second  pointy  ihe  case  ofiZe9r£nav.iS/.Saru^ 

Stmthwark  (a),  is  a  strong  authority  for  this  application. 
A  mandamus  issued  to  the  wardens  and  overseers  of  St. 
Saviour's,  Southwark,  to  make  a  rate;  a  return  was 
nlade,  which  was  argued  on  a  concilium  and  quashed, 
and  the  Court  ordered  (under  stat.  1  Will.  4,  c  21,  s.  6), 
that  the  wardens  and  overseers  should  pay  the  costs. 
[JPattesany  J. — Could  you  not  have  obtained  costs  when 
the  case  was  set  down  and  aigued  on  a  concilium  ?  The 
case  of  Reffina  v.  St  Saviour%  Sauthwark  (a),  is  not  a 
direct  authority ;  for,  though  it  was  ordered  that  costs 
should  be  paid,  it  was  also  said  they  should  not  be  paid 
personally.]  The  word  ^'  obeyed,"  in  the  sixth  section 
of  the  statute,  applies  as  well  to  a  peremptory  mandamus 
as  to  what  may  be  called  a  mandamus  '^  nisi.''  The 
judgment  delivered  by  TYnc&z/,  C.  J.,  in  Reffina  v.  FaU  (&), 
in  error,  puts  a  proper  construction  on  the  words  of  this 
statute.  He  says,  **  The  mode  of  legislation  adopted 
by  the  stat.  1  WilL  4,  c.  21,  s.  3,  by  referring  to  the 
prior  statute  of  9  Ann.  c.  20,  s.  2,  instead  of  containing 
express  enactments  applicable  to  all  writs  of  mandamus, 
has  created  the  principal  difficulty  in  the  case,  and 
caused  a  doubt  to  exist,  whether  the  eflfect  of  the  statutes 
together  is  not  to  give  damages  and  costs  in  those  cases 
only  where  the  prosecutor  of  the  mandamus  might  have 
recovered  damages  in  respect  of  a  particular  injury  in 
an  action  on  the  case  for  a  fabe  return :  for  the  pro- 
vision in  stat.  9  Ann.  c  20,  s.  2,  was  applicable,  as  seems 
to  have  been  decided  by  the  case  ofKynaston  v.  The 
MayoTy  8fc.  of  Shrewsbury  (c),  to  such  cases  only.     But 


(a)  7  A.  &  E.  925.  (&)  1 Q.  B.  R.  659. 

(c)  2  Stra.  105. 


HILARY  VACATION,  7  VICT.  108 

we  are  of  opinion  that  the  constraction  of  Btat.  1  Will  1844. 

4;  c  21,  is  not  to  be  so  limited ;  and  that  to  give  effect  xhb  Qubsk 

to  tibe  intention  of  the  legislature,  apparent  in  that  act,  ji^i^' 

we  must  hold  that,  in  every  case,  the  person  who  sues  of  the 

-  ,-_,-_  _       West  Ridino. 

or  prosecutes  a  mandamus  is  thereby  entitled  to  dar 
mages  and  costs.  This  statute  provides,  that  the  enact- 
ment in  Stat.  9  Ann,  c.  20,  as  to  the  recoveiy  of  damages 
and  costs,  shall  be  extended  and  made  applicable  to  all 
other  writs  of  mandamus :  and  we  think  it  dear  that 
the  l^filature  intended  that  the  person  suing  or  prose- 
cuting in  all  such  writs  should  have  his  damages  and 
costs,  whether  an  action  for  a  false  return  on  tiie  ground 
of  particular  injury  sustained  by  him  would  lie  or  not." 
The  language  of  the  sixth  section,  of  the  stat.  1  WilL  4, 
is  very  general,  and  refers  to  '^  all  cases  of  applications 
for  any  writ  of  mandamus  whatsoever.** 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — ^In  this  case  there  had  been  a  mandamus 
to  erase  an  entry  from  a  record :  the  return  was  held 
bad,  and  a  peremptory  mandamus  obtained.  We  are  now 
asked  to  decide  that  the  prosecutors*  costs  of  these  writs 
of  mandamus  should  be  paid  by  the  overseers  of  the 
township  of  Sheffield,  at  whose  instance  the  entry  was 
originally  made,  and  who  acted,  no  doubt,  in  resisting 
the  rule.  A  question  was  ndsed  whether  the  sixth  sec- 
tion of  the  Stat.  1  Will.  4,  c.  21,  applied  to  such  a  case 
as  this;  the  words  of  it  are  very  large,  and  even  though 
it  did  not  extend  to  this  case,  the  fourtii  section  would 
come  in  aid  of  it,  and  bring  these  overseers  within  its 
operation.  We  have  only  to  determine,  then,  whether 
the  facts  are  such  as  should  require  us  to  apply  this  sec- 
tion; and  we  are  of  opinion  that,  as  the  erasure  of  the 
entry  was  an  act  which  the  justices  could  not  do,  unless 
under  the  authority  of  a  mandamus,  while  the  entry 
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1844.         appears  to  have  been  made  by  the  fault  of  the  justices 

""    ^"^      or  the  clerk  of  the  peace,  and  in  accordance  with  a  prac- 

V.  tice  of  the  sesdons  which  had  prevailed  (however  im- 

of  the         proper)  for  a  length  of  time,  we  are  not  called  upon 

West  Riding.  ^  make  the  order,  as  prayed,  and  this  rule  must  be 

discharged,  but  in  this  instance  without  costs. 

Rule  discharged^ 


END    OF   HILARY    VACATION. 
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The  Queen  v.  The  Inhabitants  of  Bebinoham.        April  20(A. 


This 


was  an  appeal  against  an  order  of  two  justices,  ^  <>' ^"  for 
dated  the  28th  of  January^  1843^  for  the  removal  of  a  pauper,  his 
Peter  Quantril,  his  wife,  and  six  children,  from  the  ^  children,  re^ 
parish  of  Bedinc^ham  to  the  parish  of  Earsham,  both  in  ^^^  that  it  was 

'^  °  *  made  upon 

the  county  of  Norfolk.  complaint  qf 

The  examinations  whereon  the  order  was  founded  the  poor  of  the 

wereasfoUow:-  .  L'^t/u.^ 

**  Norfolk,  to  wit — The  information  and  complaint  ^^^  place  of  the 

-^     ,  ,  ,  •  last  legal  set- 

of  John  Smith,  of  the  parish  of  Bedingham,  &c.,  taken  tlement  of  the 
on  oath  before  us,  two"  .&c.,  who  said,  "  I  am  one  of  S^fe^^atM?  their 
the  ovferseers  of  the  parish  of  Bedingham."     [After  j^.^AtWr«.,  to 

*  ®  L  be  m  the  pansh 

of  E.  The  ex- 
aminations sent 
to  the  appellants  with  the  order  included  a  copy  of  the  information  and  complaint  of  J.  8,t 
one  qf  the  overseers  of  the  poor  of  B.  (the  respondent  parish).  It  was  admitted,  at  the 
trial  of  the  appeal,  that  the  application  of  J.  S.  was  made  on  behalf  and  with  the  consent  of 
the  parish  officers  of  B.  generally. 

Heldf  1.  That,  under  tiiese  circumstances,  the  complaint  was  sufficient  to  found  the  order 
of  removal. 

2.  That,  as  the  order  contained  an  adjudication  that  the  settlement  of  the  children  was 
in  E.,  it  was  not  necessary  to  state  that  they  had  not  gained  a  settlement /or  themselves. 

The  examination  of  the  pauper,  after  setting  for&  a  settlement  alleged  to  have  been 
gained  by  him  in  the  appellant  parish,  by  hiring  and  service  with  one  Spilling,  stated 
that  he  had  six  children,  aged  respectively  eighteen,  sixteen,  fourteen,  twelve,  nine,  and 
foaf  years ;  and,  amongst  other  instances  of  relief,  that,  on  several  of  his  wife's  confinements 
on  the  birth  of  the  said  children,  whilst  residing  in  the  respondent  parish,  he  had  been 
allowed  medical  attendance  upon  his  wife,  by  and  at  the  expense  of  the  appellant  parish. 

The  i^pellants,  in  one  of  their  grounds  of  appeal,  objected  *^  that  the  pauper  never  ac- 
quired a  settlement  in  E.  by  hiring  and  service,  or  by  any  other  means.'' 

JfitAI,  that  the  dates  of  such  relief  sufficiently  appeared  by  the  examination. 

Held  also,  that,  under  this  ground  of  appeal,  the  sessions  were  right  in  admitting  evidence 
to  shew  that  the  relief  given  by  the  appellants  had  been  given  under  a  mistaken  belief  that 
the  pauper  had  acquired  a  settlement  in  theur  parish  by  the  hiring  and  service  with 
Spilling,  set  forth  in  the  examination. 

VOL.  I.  I  N.  8.  C. 
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1844.        stating  the  residence  and  chai^eability  of  the  pauper 

T     o    "      ^^^  ^^  family,  he  proceeded] : — "  Wherefore  /  pray 

y.  that  the  said  Peter  Quantril  maj  be  examined  on  oath^ 

Bedinqham.    touching  the  place  of  his  last  legal  settlement,  and  that 

such  further  proceedings  may  be  had  herein  as  the  law 

in  such  case  directs." 

Peter  Quantril  (the  pauper)  said,  "  I  am  fifty  years 
of  age.  [After  stating  facts  relating  to  a  hiring  and 
service  with  a  Mr  John  Spilling,  in  Earsham,  he  pro- 
ceeded as  follows] : — "  About  twenty-four  years  ago  I 
was  married  to  Elizabeth,  my  present  wife,  whose 
maiden  name  was  Godfrey,  in  the  parish  church  of 
Bedingham,  and  by  whom  I  haye  six  children  Uving, 
all  bom  in  wedlock,  namely,  John,  aged  eighteen  years, 
Robert,  aged  sixteen  years,  George,  aged  fourteen 
years,  Mary,  aged  twelve  years,  Ann,  aged  nine  years, 
and  Elizabeth,  aged  four  years.  They  are  all  single 
and  living  with  me,  in  the  parish  of  Bedingham,  and 
forming  part  of  my  famUy. 

**  In  several  of  my  wife's  confinements  on  the  birth  of 
the  above  children,  and  whilst  residing  in  the  parish  of 
Bedingham,  I  have  been  allowed  by  the  overseers  of  the 
parish  of  Earsham,  at  the  expense  of  that  parish,  a  sur- 
geon to  attend  my  wife,  and  whilst  residing  in  Beding- 
ham I  have  been  repeatedly  relieved  by  the  overseers  of 
Earsham  with  money.  I  and  my  said  wife  and  children 
are  residing  in  the  parish  of  Bedingham,  and  chargeable 
to  that  parish." 

The  order  of  removal  was  as  follows: — **  Whereas 
complaint  hath  been  made  to  us  &c.,  being  two  &a,  by 
the  overseers  of  the  poor  of  the  parish  of  Bedingham, 
that  Peter  Quantril,  aged  fifty  years,  Elizabeth,  his 
wife,  and  John,  aged  eighteen  years,  Robert,  aged  six- 
teen years,  George,  aged  fourteen  years,  Mary,  aged 
twelve  years,  Ann,  aged  nine  years,  and  Elizabeth,  aged 
four  years,  their  children,  have  come  to  inhabit  in  the 


EASTER  TERM,  7  VICT.  107 

fiaid  parish  of  Bediiigham5  not  having  gained  a  legal  set-        i844. 
tlement  there,  nor  hayinf^  produced  any  certificate  ac-      ^"^    ^^^^ 

The  Queen 

knowledging  them  to  be  settled  elsewhere,  and  that  they  v. 

are  now  actually  become  chargeable  to  the  same  parish :  bedinoham. 
we  the  said  justices,  upon  examination  of  the  pre- 
mises, upon  oath  &c.,  do  adjudge  the  same  to  be  true, 
ani  do  also  adjudge  the  place  of  the  legal  settlement  of  the 
said  Peter  Quantril,  Elizabeth,  his  wife,  and  the  said 
John,  Roberty  George^  Mary^  Arm^  and  Elizabeth^  their 
children^  to  be  in  the  said  parish  of  Earsham^  in  the  said 
county  of  Norfolk.  These  are,  therefore,  in  her  Majesty's 
name  to  require  you,"  &c. 

A  copy  of  this  order  of  removal,  and  of  the  examin- 
ations, and  a  notice  of  chargeability  signed  by  John 
Cooper,  churchwarden,  and  John  Smith,  and  John  Pole, 
overseers  of  the  poor  of  the  parish  of  Bedingham,  were 
dulj  sent  to  the  appellants,  who  thereupon  gave  notice  of 
appeal,  with  the  following  grounds  of  appeal: — 

**  That  the  said  order  was  not  and  does  not  purport 
to  have  been  made  upon  the  complaint  of  the  overseers 
of  the  poor  of  the  said  parish  of  Bedingham,  but  of  John 
Smith  only,  described  as  being  one  of  such  overseers ; 
and  it  does  not  appear  upon  the  face  of  t|;Le  information 
of  the  said  John  Smith,  upon  which  the  said  order  is 
founded,  that  he  was  authorised  by  the  chiu*chwardens 
and  overseers,  or  by  the  overseers  or  guardians  of  the 
said  parish  of  Bedingham,  to  make  such  complaint  and 
information  on  his  own  and  their  behalf." 

"  That  the  respective  dates  at  which  the  said  Peter 
Quantril  stated  he  was  allowed,  by  the  overseers  of  the 
said  parish  of  Earsham,  at  the  expense  of  that  parish, 
a  Buigeon,  to  attend  his  wife  in  her  confinements,  and 
those  at  which  he  was  so  relieved  with  money,  and 
the  respective  sums  of  money,  are  not  set  forth  in  his 
said  examination  with  sufiSicient  particularity." 

^^  That  if  the  said  Peter  Quantril  was  hired  by  the 

i2 
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1844.         Bftid  John  Spilling  for  a  year^  such  hiring  was  dissolvecl 
„^    ^^~      before  the  expiration  of  the  year ;  and  that  the  said  Peter 

The  Queen    •  .  ^  ,  J        ^ 

V.  Quantril  never  acquired  a  settlement  in  the  said  parish  of 

Bedinguam.    Earshamy  either  by  hiring  and  service  with  the  said  John 
Spillinff,  or  by  any  other  means^ 

"  That  it  is  not  stated,  and  does  not  appear,  upon  the 
copy  of  the  examination  of  the  pauper  Peter  Quantril, 
or  order  made  thereupon  received  by  the  said  appel- 
lants, of  what  age  Elizabeth  his  wife  was  at  the  time 
of  her  marriage,  or  her  present  age ;  nor  by  sufficient 
legal  evidence  upon  the  face  of  the  said  Peter  Quan- 
tril's  examination  or  otherwise,  whether  such  of  his 
children  as  appear  upon  the  said  order  and  examina- 
tion to  be  of  the  age  of  seven  years  and  upwards  have 
been  emancipated  from  their  parents,  or  gained  any  set- 
tlement in  their  own  right;  and  because  the  said  exa- 
mination of  Peter  Quantril  does  not  disclose  by  sufficient 
legal  evidence,  whether  such  of  his  children  as  are  above 
the  said  age  of  seven  years,  or  any  and  which  of  them, 
have  gained  a  settlement  in  their  own  right;  and  be- 
cause the  said  order  of  removal  does  not  contain  a  suf- 
ficient adjudication  of  such  children  or  any  of  them  not 
having  gained  such  settlement." 

Upon  the  trial  of  the  appeal  the  appellants  relied 
upon  the  objections  taken  in  their  several  grounds  of 
appeal.  As  to  the  first  groimd,  it  was  admitted  that 
the  application  was  made  on  behalf  of  the  parish  officers, 
and  with  their  consent;  and  the  sessions  decided  in 
favour  of  the  respondents,  as  they  did  also  upon  the 
other  groimds  of  appeal ;  and  that  the  appellant  parish 
had  not  been  misled  by  the  statements  in  the  examina- 
tions, and  that  they  were  sufficiently  certain  to  enable 
inquiry  to  be  made  as  to  the  reasons  set  out  for  the  re- 
moval Evidence  was  then  given  by  the  respondents  of 
relief  given  by  the  appellant  parish,  out  of  the  poor- 
rate  of  that  parish,  to  the  pauper  occasionally,  for  a 
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period  of  twenty  years,  whilst  he  was  residing  in  the        1844. 
respondent  parish ;  and  the  respondents  then  closed  their  ^ 

X  HE  i4U  BEN 

case.  V. 

The  appellants  then  called  on  the  sessions  to  allow  them    bbdingb  am. 
to  shew  that  such  relief  had  been  given  under  the  mis- 
taken belief  that  the  pauper  had  stained  a  settlement  in 

4»  p.™h  b.  hi.  bii^^a.  MfspiUiBg. »  «.ted  i« 

the  examination.  To  this  the  respondents  objected^  on 
the  ground  that  the  notice  did  not  state  that  as  one  of 
the  grounds  of  appeal. 

The  sessions  then  permitted  the  appellants  to  call 
the  pauper  with  reference  to  this  pointy  who,  on  exa- 
mination, also  admitted,  that,  seven  or  eight  years  pre- 
vious to  the  present  order,  he  was  examined  before 
magistrates  at  a  petty  sessions  respecting  his  settle- 
ment, on  the  application  of,  and  whilst  he  was  residing 
in,  the  respondent  parish,  who  refused  to  make  an  order ; 
since  which  he  had  been  relieved  several  times  by  the 
respondent  parish  while  resident  in  it. 

The  sessions  quashed  the  order  of  removal,  subject  to 
a  case  for  the  opinion  of  this  Court  upon  the  following 
points: — 

1.  Whether  there  had  been  a  sufficient  complaint  to 
give  the  magistrates  jurisdiction  to  make  the  order,  and 
whether  the  examinations  upDn  which  the  said  order 
was  made  were  sufficient  in  law  to  support  it. 

2.  Whether  the  sessions  ought  to  have  permitted 
the  appellants  to  give  the  evidence  objected  to. 

The  order  of  sessions  to  be  quashed  or  confirmed  as 
this  Court  may  decide  the  questions  submitted  to  them. 

B.  Andrews  and  Gunning^  in  support  of  the  order  of 
sessions. — The  sessions  were  right  in  quashing  the 
order  in  this  case  on  four  grounds.  1 .  There  was  no  suf- 
ficient complaint  to  give  the  removing  magistrates  juris- 
diction, having  been  made  by  one  overseer,  not  the  parish 
officers  generally,  it  appearing  by  the  case  that  there  were 
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1844.        three  at  least.  This  depends  upon  the  construction  of  di6 

T  B  QuB        ^^  ^  ^^  ^*^'  ^>  ^  12, 8. 1,  which  enables  justices  to  remove 

•.  poor  persons  "  upon  complaint  made  by  the  churchwar- 

Inhabitants  ofj*^  \r.i/.  .,  .. 

Bbdinoham.  dens  or  overseers  of  the  poor  of  any  pansh  to  any  justice 
of  the  peace.''  That  complaint  is  t^e  foundation  of  the 
justices' jurisdiction,  and  must  be  stated  in  the  order: 
Sex  V.  Harely  (a).  {Williams^  J. — There  there  was  no 
complaint.]  So,  where  an  order  stated  it  to  have  been 
made  on  complaint,  without  saying  of  whom,  the  Court 
quashed  it :  Weston'Rivers  v.  St  Peter^s  (b).  It  has 
been  frequently  decided,  that,  where  notices  are  required 
to  be  given  by  the  parish  officers,  they  must  be  signed 
by  a  majority.  Retina  v.  The  Justices  of  Cambridge^ 
shire  (c),  and  Regina  v.  Westhury  [d) ;  a  majority  bdng 
sufficient,  but  requisite :  Rex  v.  Beestan  (c),  Grtndley  v. 
Barker  {f).  Even  where  a  statute,  18  Geo.  3,  o.  19, 
8.  5,  gives  an  appeal  agiunst  the  allowance  of  constables' 
accounts,  "  in  case  the  overseer  or  overseers  of  the  poor 
of  any  township  shall  find  the  parish  is  aggrieved  by 
any  thing  done  or  omitted  by  the  constable,  or  shall 
have  any  material  objection  to  the  account,  or  to 
the  determination  of  the  justice  mentioned  in  the  4th 
section,"  it  appears,  from  Rex  v.  T/ie  Justices  of  Ijan- 
eashire  (  ff)y  that  the  appeal  is  only  given  in  case  the  ma- 
jority concur  in  it ;  and  that  the  Legislature  did  not  in- 
tend thereby  to  give  an  appeal  to  any  one  of  that  body, 
and  so  empower  him  to  throw  the  burthen  of  heavy 
costs  on  the  parish.  Everything  necessary  to  the  juris- 
diction must  appear  upon  the  face  of  the  proceedings ; 
and  it  is  not  enough  that  it  was  taken  at  the  sessions  by 
consent,  that  a  fact  existed,  (as  of  hiring  or  service),  if  it 
was  not  stated. 

2.  The  examinations  are  defective  in  not  stating  any 

(a)  Andr.  361.  (e)  3  T.  R.  592. 

(6)  2  Salk.  492.  (/)  1  B.  &  P.  229. 

(c)  7  A.  &  E.  480.  (g)  5  B.  &  A.  755. 
{d)  Ante,  p.  33. 
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The  Qubisn 

V, 


dates.  In  Ex  parte  Broseley  (a),  where  a  hiring  was 
proved  to  have  been  in  1810,  and  not  in  1813,  as  stated 
in  the  examinations.  Lord  DenmaUy  C.  J.,  said,  '^  Such 

•   1.       .iji         ^•11       •.  .1  Inhabitants  of 

a  variance  might  mislead  matenaily:  it  cannot  be  neces-    Bbdingham. 

sarj  to  shew  that  parties  were  in  fact  misled."    Be- 

peated  instances  of  relief  are  spoken  of;  but  as  the 

parish  officers  are  changed  every  year,  it  would  be  most 

difficult  to  investigate  the  facts,  and  therefore  impor^ 

tant  to  know  the  year.     Regina  v.  Middkton  in  Tees- 

3.  There  is  no  adjudication  that  the  three  children  who 
were  respectively  aged  twelve,  fourteen,  and  eighteen, 
and  consequently  above  the  age  of  nurture,  had  gained 
no  settlement  in  their  own  right,  which  is  requisite: 
2  Nolan,  223. 

4.  The  respondents  did  not  shew  by  affirmative  evi- 
dence that  the  pauper  had  gained  a  settlement  in  the 
appellant  parish ;  the  evidence  simply  was,  that  he  had 
been  acknowledged  to  have  been  a  settled  inhabitant 
in  that  parish  by  relief  when  residing  out  of  the  parish: 
they  contended  that  neither  of  the  grounds  of  appeal 
would  let  in  evidence  to  prove  that  such  relief  had  been 
given  by  mistake.  Belief  not  being  one  of  the  modes 
of  gaining  a  settlement,  but  only  evidence  of  one,  the 
i^pellants  were  not  estopped  from  giving  that  evidence 
in  support  of  the  ground,  which  denies  that  the  pauper 
acquired  a  settlement  either  by  hiring  and  service,  as 
stated,  or  by  any  other  means.  The  sessions,  therefore, 
were  right  in  receiving  the  explanatory  evidence,  and 
quashing  the  order. 

ArchbM  and  PalmeVy  contr^ — 1.  There  is  no  doubt 
that  the  complaint  must  actually  or  virtually  be  by  the 
churchwardens  or  overseers,  and  that  where  an  instru- 


(a)  7  A.&E.423. 


{b)  10  A.  &  E.  688. 
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1844.        ment  in  writing  is  required,  it  must  be  executed  by  a 
majority  of  them.     But  the  statute  does  not  require 
».  that  it  should  be  in  writing,  Regina  v.  The  Justices  of 

Bedingham.  Buchinghamskire  (a) ;  and  it  may  be  made  by  one  of  the 
parties  with  the  consent  of  the  rest,  which  is  admitted  in 
the  case.  [Lord  Denmariy  C.  J. — It  does  not  appear  that 
that  admission  was  made  before  removaL]  No,  but  if 
the  fact  was  so,  the  justices  had  jurisdiction  without  the 
necessity  of  inquiring  into  the  fact.  The  justices  might 
not  know  whether  those  who  appeared  were  the  majo- 
rity of  the  parish  officers,  supposing  a  majority  requisite ; 
but  the  proceedings  would  not  be  vitiated,  if  tiie  fact 
were  so.  The  cases  cited  were  all  objections  to  the  order 
of  removal,  on  which  it  is  admitted  the  complaint  of  the 
overseers  must  appear. 

2.  The  dates  of  relief  are  sufficiently  ascertained,  and 
an  imperfect  statement  of  a  settiement,  or  failure  of 
proof  of  it,  does  not  affect  the  evidence  of  a  settiement 
furnished  by  relief:  Regina  v.  The  Justices  of  CarrkjoT" 
vonshire  (i),  Regina  v.  Camrose  (c). 

3.  The  order  adjudicates  that  the  three  children  in 
question  were  settied  in  the  appellant  parish,  therefore 
it  was  not  necessary  to  state  their  ages  at  all.  Ringmore 
V.  Petworth  (d)  shews  that  the  defect  is  thereby  cured. 

4.  The  admission  of  evidence  to  shew  that  the  relief 
was  given  by  mistake  was  improper,  unless  tiie  appel- 
lants were  entitied  by  their  grounds  of  appeal  to  give  it. 
By  the  4  &  5  Will.  4,  c.  76,  s.  81,  it  is  provided,  that 
it  shall  not  be  lawful  for  the  appellant  parish,  pn  the 
hearing  of  any  appeal,  to  go  into  or  give  evidence  of  any 
other  groimds  of  appeal  than  those  set  forth  in  tiieir 
statement     Therefore,  according  to  the  rules  of  plead- 


(a)  2  G.  &  D.  560.  (d)  Set.  &  Rem.  41 ;  3  Arch- 

(b)  2  Q.  B.  R.  325.  hold's  J.  P.  510. 

(c)  Id.  330,  n. 
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ing,  the  gronndB  of  appeal  should  deny,  or  confess  and        1844. 
avoid,  the  grounds  of  removal  as  stated  in  the  examina- 
tions.     Relief  is  a  good  ground  of  removal.  Sex.  v.  y. 

,  Inhabitants  of 

Edvjinstowe  (a)y  and  therefore,  m  answer  to  such  ground,  Bbdingham. 
it  is  not  sufficient  to  state  generally  that  the  pauper 
never  gained  a  settlement  in  the  appellant  parisL  The 
appellants  should  in  their  grounds  have  denied  the 
relief,  or  admitted  it  and  stated  the  reasons  why  it  was 
not  condusive.  They  have  done  neither  in  this  case, 
but  asked  the  justices  at  the  sessions  to  allow  them  to 
confess  and  avoid  upon  the  hearing  of  the  appeal. 
[^Patteson,  J. — Suppose  the  examination  had  stated  no- 
thing about  a  hiring  and  service,  but  merely  the  re- 
lief, and  that  the  appellants  had  said,  '^True,  we  did  re- 
lieve him,  but  he  never  gained  a  settlement."  They 
could  not  by  that  throw  upon  the  respondent  parish  the 
necessity  of  proving  the  fact  of  relief,  but  it  does  not 
follow  that  they  might  not  themselves  shew  that  no  set- 
tlement was  in  fact  gained,  however  difficult  it  might 
be  to  do  sa] 

Lord  Denman,  C.  J. — ^It  appears  to  me  that  the 
sessions  were  right  in  everything  but  the  mode  of 
stating  the  case,  which  is  certfunly  perplexing  enough. 
They  have  quashed  the  order,  subject  to  our  opinion 
upon  several  questions,  of  which  the  first  is,  whether 
there  was  a  sufficient  complaint  to  give  the  justices 
jurisdiction  to  make  the  order.  It  seems  to  me  that 
the  complaint  was  sufficient.  It  was  made  by  and  in 
the  name  of  one  of  the  overseers  only,  but  the  order 
recites  that  it  was  made  on  the  complaint  of  all;  and  the 
fact  being  found  that  the  complaint  had  been  made  by 
the  authority  of  all,  though  only  in  the  name  of  one, 
that  b  sufficient. 

(a)  8  B.  &  C.  671. 
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1844.  Then  comes  the  question^  whether  the  sessions  were 

^'""^'""^      right  in  allowing  the  appellants  to  give  the  evidence  ob- 
V,  jected  to.    I  think  that  in  this  as  in  the  other  point  the 

Bbdingham.  sessions  were  right.  The  examination  stated  a  settle- 
ment gained  in  a  particular  manner^  and  then  stated  the 
fact  of  relief  being  given  to  the  pauper^  as  if  he  was 
duly  settled  in  the  parish.  I  agree  with  my  Brother 
PattesoTiy  that  the  statement  of  the  relief  alone  might 
have  been  sufficient  to  justify  the  removaL  That  relief 
mighty  however^  have  been  given  by  mistake,  and  so 
would  not  prove  a  settlement.  The  fact  of  relief  being 
given  is  strong  evidence,  but  it  is  much  stronger  when 
the  examination  states  a  hiring  and  service,  and  relief 
given,  though  the  evidence  may  not  make  it  out.  There 
is  no  particular  mode  in  which  an  appellant  must  shew 
that  a  settlement  was  not  gained.  The  appellants  here 
say,  **  We  do  not  deny  that  relief  was  given,  but  we  say 
that  we  can  shew  that  it  was  given  by  mistake,  and 
that  it  was  not  given  in  consequence  of  a  settlement 
having  been  gained."  The  evidence  on  the  part  of  the 
relieving  parish,  to  shew  that  no  settlement  was  in  fact 
gained,  ought  to  be  distinct  and  clear.  This  Was  ef- 
fectually done  in  this  case,  and  I  think  the  sessions  were 
right  in  admitting  the  evidence. 

Patteson,  J. — I  think  that  the  sessions  were  right. 
The  complaint  under  the  statute  13  &  14  Car.  2,  c.  12, 
need  not  be  in  writing;  if  it  is  made  by  the  overseers,  it 
is  sufficient.  Here  it  is  admitted  to  have  been  so  made, 
for  though  in  name  made  only  by  one  of  them,  it  was  in 
fact  made  by  the  authority  of  all.  Mr.  Andrews  con- 
tended that  great  inconvenience  would  arise  if  one  over^ 
seer  might  saddle  the  parish  with  heavy  costs,  but  that 
would  not  necessarily  be  so,  for  if  made  only  in  the  name 
of  one,  it  might  be  afterwards  repudiated  by  the  others. 
That  might  be  so  in  some  cases,  and  would  be  so  if  the 
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step  was  taken  by  one  on  his  own  authority  alone ;  but         i844. 
here  it  is  not  by  one  alone,  but  is  made  by  him  and  in  ""     ' 

•^  .  ,  .  The  Qubbn 

his  name  on  the  authority  of  all,  and  this  was  admitted  v. 

at  the  sessions.    With  respect  to  the  second  point,  that   bkdingham. 

the  examination  was  not  sufficient  on  account  of  the 

dates  not  being  put  in,  that  is  answered  by  shewing  the 

periods  at  which  the  suigeon  was  sent  at  the  time  of  the 

confinement  of  the  pauper's  wife :  so  that  the  dates  are 

in  effect  set  out,  though  it  might  perhaps  have  been 

better  if  they  had  been  stated  in  a  more  regular  and 

complete  manner.     Then,  as  to  its  not  being  adjudged 

that  the  children  above  mentioned  had  not  gained  a  set- 

tlement,  I  have  looked  into  the  forms  in  Bum,  and  I 

find  them  to  be  the  same  as  that  which  has  been  used 

here ;  and  the  adjudication,  that  the  children  were  settled 

in  a  particular  parish,  is  tantamount  to  the  statement 

which  it  is  said  ought  to  have  been  made,  and  there  is 

no  instance  of  the  form  contended  for  on  the  part  of  the 

appellants  being  found  in  an  order.    Then,  with  respect 

to  the  evidence  on  the  subject  of  relief,  what  is  stated 

in  the  grounds  of  appeal  is  tantamount  to  saying  that 

the  relief  was  given,  but  that  it  was  given  in  error ; 

there  is  not  a  denial  of  the  relief,  but  a  denial  of  there 

being  a  proper  l^al  ground  for  giving  it ;  the  ground  of 

this  all^ation  of  error  being,  that  the  pauper  had  not,  at 

the  time  he  received  the  relief,  any  settlement  in  the 

parish. 

Williams,  J. — The  sessions  state  two  points  for  our 
consideration,  on  which  this  order  is  to  be  confirmed  or 
quashed.  Mr.  Archbold  has  ^ven  the  true  answer  to 
the  objection  to  the  jurisdiction.  All  the  cases  dted  by 
Mr.  Andrews  apply  to  the  jurisdiction  of  the  justices,  as 
appearing  on  the  face  of  the  order.  There  must  be,  no 
doubt,  a  complaint  of  the  parish  officers  in  order  to  found 
that  jurisdiction,  and  therefore,  if  the  complaint  was 
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1844.         stated  on  the  face  of  the  order  to  be  by  a  stranger,  the 
^^""X""^      order  would  be  bad;  but  that  is  not  so  here.     The 

The  Quebn 

V.  question  is,  whether  the  complaint  is  not  made  by  the 

Bbdinoham.  authority  of  ail  the  parish  officers,  though  made  only 
in  the  name  of  one.  One  officer  may  be  authorised  to 
make  the  complaint  for  the  rest — ^here  he  has  been  so 
authorised,  and  the  answer  to  the  objection  is  complete. 
Then,  with  respect  to  the  other  question,  whether  the 
sessions  ought  to  have  admitted  the  appellants  to  give 
the  evidence  objected  to,  that  is  to  say,  the  explanatory 
evidence  to  shew  that  it  was  by  mistake  that  relief  was 
given  to  the  pauper:  I  think  that  the  sessions  were 
right  upon  this  point.  The  examination  of  the  pauper 
contains  evidence  of  a  distinct  settlement  gained  by  him 
in  the  appellant  parish  by  hiring  and  service.  When 
the  parties  went  before  the  sessions,  the  respondents  did 
not  attempt  to  shew  that  settlement,  but  relied  entirely 
upon  the  undisputed  fact  of  relief  as  evidence  of  it. 
The  party  who  resisted  the  settlement  had  surely  a 
right  to  resist  the  evidence  of  it  by  the  proof  which  was 
here  admitted,  and  I  am  of  opinion  that  the  ground  of 
appeal  was  sufficient  to  let  in  that  evidence. 

WiOHT»CAN,  J. — The  statute  of  13  &  14  Car.  2  does 
not  require  a  complaint  in  writing.  The  fact,  that  the 
complaint  is  in  the  name  of  one  of  the  overseers  only,  can- 
not be  considered  as  conclusively  shewing  that  it  is  made 
by  him  alone ;  and  here  there  was  proof  that  he  acted 
by  the  authority  of  the  rest  The  evidence  objected  to 
was  properly  admitted,  although  the  notice  of  appeal  in 
terms  states  that  th^  relief  was  given  by  mistake.  The 
objection  to  the  evidence  might  have  great  weight,  if 
the  giving  relief  would  of  itself  confer  a  settlement; 
but  it  does  not  confer  a  settlement,  it  only  amounts 
to  evidence  of  the  existence  of  one.  It  is  said  by 
Mr.  Archboldy   that  the    notice    of   appeal   ought   to 
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The  Queen 

V. 


deny,  or  confess  and  avoid,  the  grounds  of  the  settle- 
ment. Suppose,  in  this  case,  it  had  been  stated  in  the 
examination  that  the  pauper  had  been  relieved  by  the 
appellant,  while  residing  in  the  respondent  parish,  with-  Bedengham. 
out  stating  the  nature  of  his  settlement  there :  the  ap- 
pellants could  not  deny  a  specific  settlement,  because  non^ 
was  stated,  but  they  could  deny  any  settlement  being 
gained,  and  then  go  into  evidence  of  the  mistake. 
Where,  therefore,  the  giving  of  relief  is  put  forward  as 
shewing  a  settlement,  the  groimd  of  settlement  is  con- 
fessed and  avoided  when  it  is  shewn  that  the  relief,  if 
given,  was  given  in  mistake.  Belief,  shewn  to  be  so 
given,  would  not  be  evidence  of  settlement. 

Order  of  sessions  confirmed- 


0 


The  Queen  v.  The  Inhabitants  of  Chiswick.  April  20th. 

N  an  appeal  against  an  order  of  a  justice,   (Mr.  The  eumina- 

Hardwicke,  a  police  magistrate  &c),  by  which  Henry  of  a  settlement 

Adams  and  his  family  were  removed  from  the  parish  of  ^jp^^'i^ 

St  Giles  in  the  Fields  to  the  parish  of  Chiswick,  both  56  Geo.  3, 

.  .  c.  139,  s.  1, 

in  the  county  of  Middlesex,  the  sessions  confinned  the  (for  binding 

order,  subject  to  the  opinion  of  this  Court  on  a  case.        ^cIm),  s^d^' 
The  settlement  relied  on  by  the  respondents  was  one  t^e  prodoction 

,  .         of  the  indenture 

guned  by  the  pauper  in  1827,  in  the  appellant  parish,  before  the  re- 
by  apprenticeship  to  one  George  Clarke,  under  stat.  56  trate,  and 

Geo.  3,  C.  139.  pr^foftheexe- 

'  cation  thereof 

The  examinations,  after  stating  the  chargeability  of  ^J.  *^®  parish 

t  •    T  T       officers  and  the 

the  pauper,  went  on  to  state  that  an  mdenture,  under  master.   The 
the  hands  and  seals  of  the  churchwardens  and  overseers  lowance  of  the 
of  St  Giles',  of  the  one  part,  and  of  George  Clarke,  of  j^diT  w^* 
the  other  part,  reciting  the  order  and  allowance  thereof  recited  in  the 

indenture,  but 
were  not  other- 
wise proved  than  by  the  above  proof  of  the  execution  of  the  indenture. 
Hie  Court  quashed  the  order  of  removal,  on  the  g^und  that  it  did  not  appear  on  the 
fibce  of  the  ezaminationa  that  the  order  and  allowance  required  by  the  statute  had  been 
made  by  the  justices. 


118 


NEW  SESSIONS  CASES, 


1844. 


The  Quebn 

V. 

Inhabitants  of 

C  HIS  WICK. 


by  two  justices,  was  produced  before  the  remoTOig  ma* 
gistrate,  and  the  signatures  of  the  churchwardens  and 
overseers,  as  well  as  of  the  attesting  witness  to  the  in- 
denture, duly  proved  The  making  of  the  order  for 
binding,  and  the  allowance  of  the  indenture  by  the  jus- 
tices, were  not  proved  before  the  removing  magistrate, 
otherwise  than  by  proof  of  the  due  execution  of  the  in- 
denture, by  the  recitals  in  the  indenture,  by  the  produc- 
tion of  the  order  and  allowance  of  the  justices,  and  by 
proof  of  the  handwriting  of  the  attesting  witness,  as 
above  mentioned.  Copies  of  the  examinations^  of  the 
order  of  removal,  and  notice  of  chargeability  were  duly 
served. 

The  material  ground  of  appeal  was  as  follows  (a): — 

That  the  examinations  upon  which  the  said  order 

was  fotmded  are  bad  and  insufficient,  inasmuch  as  the 

pauper,  Henry  Adams,  was  a  parish  apprentice,  and  it 

does  not  appear  on  the  face  of  the  said  examinations 


(a)  Following  the  words  of 
Stat  56  Geo.  3,'  c.  139,  s.  1, 
which  enacts,  *^  that,  before  any 
child  shall  be  bound  apprentice 
by  the  overseers  of  the  poor  of 
any  parish,  township,  or  place, 
such  child  shall  be  carried  before 
two  justices  of  the  peace  of  the 
county,  riding,  division,  or  place 
wherein  such  parish,  township, 
or  place  shall  be  situate,  who 
shall  inquire  into  the  propriety 
of  binding  such  child  apprentice 
to  the  person  or  persons  to  whom 
it  shall  be  proposed  by  such  over- 
seers to  bind  such  child.". ,..*^ And 
if  such  justices  shall,  upon  such 
examination  and  inquiry,  think 
it  proper  that  such  child  should 
be  bound  apprentice  to  such  per- 
son or  persons,  such  justices  shall 
make  an  order,  declaring  that 
such  person  or  persons  is  or  are 


fit  person  or  persons  to  whom 
such  child  may  be  properly  bound 
as  apprentice;  and  shall  there- 
upon order  that  the  overseer  or 
overseers  of  the  place  to  which 
such  child  shall  belong  shall  be  at 
liberty  to  bind  such  child  appren- 
tice accordingly;  which  order 
shall  be  delivered  to  such  over- 
seer or  overseers  as  the  warrant 
for  binding  such  child  apprentice 
as  aforesaid,  and  such  order  shall 
be  referred  to  by  the  date  thereof, 
and  the  names  of  the  said  justices 
in  the  indenture  of  apprenticeship 
of  such  child;  and  after  such 
order  shall  have  been  made,  such 
justices  shall  sign  their  allowance 
of  such  indenture  of  apprentice- 
ship before  the  same  shall  be 
executed  by  any  of  the  other  par- 
ties thereto." 
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lliat  the  said  Henry  Adams  was,  before  he  was  bound         1844. 
apprentice,  carried  before  two  of  the  justices  of  the 
peace  of  the  county,  riding,  division,  or  place  wherein  y. 

the  said  parish  of  St.  Giles  was  situate,  who  might  Chi8wick. 
inquire  into  the  propriety  of  binding  him  out  appren- 
tice ;  nor  that  any  order  of  justices  had  been  made  de- 
claring the  said  George  Clarke  to  be  a  fit  person  to 
whonr  the  pauper  might  properly  be  bound  appren- 
tice ;  nor  that  any  order  was  made  by  the  justices  that 
the  overseers  of  the  place  to  which  such  child  belonged 
should  be  at  liberty  to  bind  such  child  apprentice  ac- 
cordingly; nor  (supposing  such  an  order  to  have  been 
duly  made)  that  the  justices  making  such  order  signed 
their  allowance  of  the  indenture  according  to  the  direc- 
tions of  the  statute  in  such  case  made  and  provided. 

The  sessions  were  of  opinion  that  the  execution  of 
the  indenture  had  been  duly  proved  before  the  removing 
magistrate,  and  that  there  was  no  necessity  for  noticing 
in  the  examinations  that  such  order  had  been  made,  or 
such  allowance  of  the  indenture  obtained,  and  thereupon 
confirmed  the  order.  The  indenture,  order,  and  allow- 
ance were  produced  before  the  justices,  and  form  part 
of  the  case. 

The  opinion  of  this  Court  was  requested  as  to  whether 
the  examinations  were  sufiScient  whereon  to  groimd  the 
order  of  removal,  and  whether  any  objection,  sufficient  to 
invalidate  tiie  same,  was  raised  by  tiie  ground  of  appeal. 

AdolphuSy  in  support  of  the  order  of  sessions. — The 
only  objection  here  made  is,  that  it  does  not  appear  on 
the  face  of  tiie  examinations  that  the  pauper  was  carried 
before  two  justices,  before  he  was  bound  apprentice,  for 
their  allowance.  That,  however,  is  immateriaL  The 
subscribing  witness  to  the  indenture  being  dead,  it  was 
sufficient  to  prove  his  signature ;  and  then  tiie  indenture, 
which  recites  the  allowance  by  the  justices,  being  proved, 
nothing  furtiier  was  necessary. 


120  NEW  SESSIONS  CASES, 

1844.  PrendergcLsty  contr^ — This  was  a  parish  binding  un- 

"    "  der  stat.  56  Geo.  3,  0.139^  which  requires  that  a  child 

V.  shaU  be  taken  before  two  justices,  who  are  to  make  an 

CHigwicK.  order,  and  by  whom  the  indentures  are  to  be  allowed. 
No  settlement  is  to  be  gained  unless  these  requisites  are 
complied  with.  The  order  and  allowance  were  not 
proved  before  the  magistrates ;  it  is  true  thej  appear  in 
the  indenture^  but  they  ought  to  be  proved  in  the  same 
way  as  the  execution  of  the  indenture  is  proved.  The 
magistrate's  order  does  not  prove  itself^  and  the  indent- 
ure would  be  invalid  without  the  order  and  allowance. 
In  Nolan  (a)  it  is  laid  down,  that,  in  the  case  of  parish 
apprentices,  the  assent  of  two  justices  is  necessary,  and^ 
if  given  in  writing,  the  signature  must  be  proved  in  the 
same  manner,  and  subject  to  the  same  rules,  as  the  exe- 
cution of  the  indentures. 

Lord  Denman,  C.  J. — ^We  must  see  that  this  is  a 
good  objection. 

Patteson,  Williams,  and  Wightman,  JJ.,  con- 
curred. 

Orders  quashed. 

(a)  Vol.  1,  p.  597.  ^ 


r 
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The  Queen  v.  The  Inhabitaiits  of  High  Bickington.      April  20th. 

\JN  appeal  against  an  order  of  two  justices  of  the  Theexamina- 
counfy  of  Devon,  dated  5th  August,  1843,  for  the  re-  an  order  of  re- 
moval of  Ann  Ford,  and  Thomas,  Mary  Ann,  Tri-  J^^efoUowbg 
phena,  and  John,  her  children,   from  the   parish  of  a^temaat  of 

,  .  ....       cnargeability : 

Atherington  to  the  parish  of  High  Bickington,  both  in  —A.  F.,  the 
the  said  county,  the  sessions  confinned  the  order,  subject  F^i'aS^four 
to  the  opinion  of  this  Court  on  a  case.  children  are 

*^  now  chargeable 

The  evidence  on  the  face  of  the  examinations  touching:  to  the  parish  of 

•  A."    J,  P.  re- 

the  chargeability  of  the  paupers  to  Atherington  at  the  lieying  officer, 

time  of  the  removal  was  as  follows : —  ^^  '^^  the^- 

Ann  Ford,  the  pauper,  said,  "  I  and  my  said  children  ''?V"8  officers 

^  t—  r    J  »^  /  ofthe  B.Union, 

are  inhabitants  of  the  said  parish  of  Atherington,  and  and  admmister 
are  chargeable  to  the  said  parish  of  Atherington."  dered  for  the 

John  Pincon,  reUeving  officer,  said,  «I  am  one  of  the  ^d^p^iriThVf  A. 
relieving  officers  of  the  Barnstaple  Union,  and  administer  The  said  A.  F. 

^*^  ,  ,  and  her  four 

the  relief  ordered  for  the  paupers  of  the  said  parish  of  children  are 
Atherington.     The  said  Ann  Ford,  and  her  said  four  to^tpu^h:'' 
children,  namely,  Thomas,  Mary  Ann,  Triphena,  and  '^^}^^^'^^^\ 
John,  are  now  chargeable  to  the  said  parish  of  Athering-  m?^t  of  charge- 

,       ,  ,        ability,  as  not 

ton."    Both  these  examinations  bore  the  same  date  with  shewing  that 

.1  J  the  pauper  had 

the  order.  been  actuaUy 

The  following  was  the  only  ground  of  appeal  material  "^^^c^- 
for  the  consideration  of  this  case : — 

''That  the  said  examination  contains  no  legal  evi- 
dence that  the  said  Ann  Ford,  and  her  said  four  child- 
ren, or  any  of  them,  were  chargeable  to  the  said  parish 
of  Atherington,  at  the  time  of  the  applications  for,  or 
making  the  said  order  of  removal." 

The  remaining  groimds  of  appeal  concerned  the  ques- 
tions of  fact  intended  to  be  disputed. 

At  the  trial  it  was  contended,  for  the  appellants,  that  the 
examinations  were  illegal  and  bad,  inasmuch  as  there  waa 

VOL.  I.  K  N.  s.  c. 
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1844.        no  legal  evidence  of  the  chargeability  of  the  said  paupers 
_     .  to  Atherinscton  disclosed  on  the  face  of  the  ezaminar 

The  Quben  c> 

V.  tions.     The  sessions  overruled  the  objection,  and  having 

Inhabitants  of    ,         ,  , ,  /»         j  . -i  j  /»  •  j 

High        heard  the  case,  connrmed  the  order  as  aforesaid. 
B1CKIN6TON.        rj^^  question  for  the  opinion  of  this  Court  is,  whether 

ihere  was  sufficient  evidence  of  the  chargeability  of  the 
paupers  to  Atherington,  at  the  time  of  their  removal, 
before  the  removing  magistrates.  If  the  Court  should 
be  of  opinion  that  the  objection  taken  by  the  appellants 
was  sufficient,  then  the  order  of  sessions  to  be  quashed; 
if  otherwise,  to  be  confimjed. 

Bawe  and  Sevan  in  support  of  the  order  of  sesrions. — 
There  is  some  evidence  of  chargeability ;  and  if  there 
is  any  legal  evidence  of  a  material  fact,  it  will  not 
be  vitiated  by  a  mixture  of  illegal  evidence  with  it: 
Regina  v.  JEcclesall  Bierlow  (a).  The  evidence  of  tie 
pauper  might  be  sufficient,  if  the  overseers  of  her 
own  parish  were  by,  and  assented  to  the  relief  being 
given.  But  there  is  some  evidence  here,  beyond  the 
pauper's  own  statement.  The  5  &  6  Vict,  c  57,  s.  17, 
in  order  to  meet  this  objection,  provides  one  method 
of  proving  chargeability,  but  not  the  only  one.  Here 
the  officer  speaks  to  the  fact.  \JVightmany  J. — ^He 
does  not  say  he  did  relieve,  or  how  the  pauper  is 
chargeable.]  He  says  he  administers  relief  when  or- 
dered by  the  board,  and  that  the  pauper  is  now  charge- 
able. Before  the  statute  35  Greo.  3,  c  101,  paupers 
might  be  removed  if  likely  to  become  chargeable.  Now 
they  must  be  actually  so,  and  the  act  explains  that  to  be 
actually  receiving  relief.  That  leaves  the  legal  liabili- 
ties as  they  were,  and  it  is  sufficient  to  follow  the  words 
of  the  statute.  [Lord  DenmaUy  C.  J. — The  difficulty  is 
as  to  the  suffidency  of  the  statement  of  receiving  relief. 

(a)  11  A.  &E.  607. 
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What  is  meant  by  being  chargeable  ?    Pattesoriy  J. —        1844. 
If  actually  chargeable  means  a  result  of  law  from  facts,    . 
they  cannot  swear  to  it.    The  officer  says*  they  are  now  «• 

•^  _  .   .  Inhabitants  of 

chargeable,  and  does  not  condescend  to  say  by  receivmg  high 
relief.]  There  is  no  legal  conclusion  for  the  ma^trates  ^c^^ington. 
to  amve  at*  only  the  fact  of  relief  or  no  relief.  It  may 
perhaps  be  necessary  that  there  should  be  something 
more  than  the  pauper's  eiddence  of  the  fact  of  relief,  to 
shew  it  comes  from  the  proper  source,  so  as  to  fix  the 
parish  with  giving  it;  here  there  is  the  additional  state- 
ment of  the  overseer,  and  the  union  books  would  not 
have  carried  it  further. 

Greenwood  and  Merivaley  contr^  were  not  called  on 
by  the  Court 

Lord  Denman,  C.  J. — ^We  think  that  the  examina- 
tions are  not  sufficient.  The  word  ^'  chargeable  "  is  a 
statement  of  a  conclusion  of  law  which  must  be  backed 
by  evidence  of  chargeability.  Then  is  there  any  evi- 
dence here?  They  ought  to  have  gone  further,  and 
shewn  relief  ^ven. 

Patteson,  J. — ^It  would  have  been  just  as  easy  for 
the  officer  to  say  he  had  given  relief,  as  that  the  pauper 
was  chargeable. 

WiLLiAifs  and  Wightman,  J  J.,  concurred. 

Orders  quashed. 
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April  2,2nd. 

A  parish 
forming  part 
of  a  union 
under  stat.  4  & 
5  WiU.  4, 
c.  76,  contained 
two  church- 
wardens and 
two  overseers. 
A  notice  of  ap- 
peal signed  by 
the  two  over- 
seers and  a 
guardian  of  the 
parish  was  held 
bad,  as  not  being 
signed  by  a 
majority  of  the 
parish  officers ; 
guardians  not 
being  parish 
officers  for  such 
purpose. 

A  signature 
to  a  notice  of 
appeal  which 
purports  to 
be  made  for 
an  overseer  by 
his  proxy  is 
invalid,  unless 
it  be  proved 
that  the  proxy 
had  authority 
from  the  over- 
seer to  sign. 


The  Queen  v.  The  Justices  of  Surrey. 

XN  Michaelmas  Term,  1843,  Chamock  had  obtained 
a  rule  nisi,  calling  on  the  justices  of  Surrey  to  shew 
cause  why  a  mandamus  should  not  issue,  command- 
ing them  to  enter  continuances,  and  hear  and  de- 
termine an  appeal  of  the  churchwardens  and  overseers 
of  the  parish  of  Allhallows  the  Greats  in  the  city  of 
London,  against  an  order  of  a  justice,  (Mr.  Clive,  a 
police  magistrate,  &c.),  for  the  removal  of  Susannah 
Legge,  widow,  and  her  five  children,  from  the  parish  of 
Wimbledon,  in  the  county  of  Surrey,  to  the  said  parish 
of  Allhallows  the  Great.  The  following  facts  appeared 
on  affidavit : — 

The  appellant  parish  contained  two  churchwardens 
and  two  overseers,  and  formed  part  of  the  City  of  Lon- 
don  Union,  constituted  under  stat.  4  &  5  WilL  4,  c  76, 
s.  26. 

The  notice  and  grounds  of  appeal  against  the  said 
order  of  removal,  and  which  were  on  the  same  sheet  of 
paper,  were  signed  as  follows : — 

William  Ryde,  Thomas  Gooch, 
JFor  William  Hammondy  "I 
William  P.  Hammond.  J 

John  Elsden,  Guardian. 

At  the  trial  of  the  appeal,  the  respondents  objected, 
that  the  notice  and  groimds  of  appeal  were  not  properly 
signed,  so  as  to  entitle  the  appellants  to  be  heard.  The 
sessions  held  the  objection  valid,  and  dismissed  the 
appeal  No  evidence  was  given  to  prove  that  W.  P. 
Hanunond  was  authorised  to  sign  for  W.  Hammond. 


Churchwardens  and 
oTerteers  of  the  poor 
of  the  pariah  of  All- 
hallows the  Great. 


WalUnger  and  Comer  now  shewed  cause. — ^The  ques- 
tion here  is,  whether  the  notice  and  grounds  of  appeal 
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were  properly  signed  under  the  Slst  section  of  4  &  5        i844. 
WilL  4,  c.  76 ;  which  requires  that  '*  the  overseers  or    J^    ^     ' 
guardians  of  the  parish  appealing,  or  anj  three  or  more  v. 

^         V  j«  1.  n  J  J  V  X     xi_  TJi®  Justices  of 

of  such  guardians,  shall  send  or  deliver  to  the  over-  Sur&et. 
seers  of  the  respondent  parish  a  statement  in  writing, 
und^  their  hands,  of  the  grounds  of  such  appeal."  This 
purports  to  be  an  appeal  bj  the  churchwardens  and 
overseers ;  but  the  notice  is  bad,  because  it  does  not  ap- 
pear to  be  signed  by  a  majority  of  them :  Rex  v.  The 
Justices  of  Wcarmckshire  (a).  The  appeUant  parish  con- 
tains two  churchwardens  and  two  overseers,  and  of  these 
four  two  only  appear  to  have  signed  the  notice.  The 
signature  by  W.  P.  Hammond  for  W.  Hammond  does 
not  help  the  defidency,  as  there  is  no  evidence  of 
authority.  It  may  be  urged  that  the  signature  of  the 
guardian,  if  reckoned  as  one  of  the  parish  officers,  will 
make  the  notice  good.  The  guardian,  however,  is  not  a 
parish  officer,  and  the  signature  of  a  single  guardian  to 
notices  which  are  not  framed  under  the  stat.  22  Geo.  3, 
c.  28,  is  mere  surplusage :  Regina  v.  The  Justices  of  the 
West  Riding  (b).  By  the  38th  section  of  the  4  &  5 
WilL  4,  c  76,  it  is  expressly  provided  that  "  no  ex 
officio  or  other  guardian  of  any  such  board  shall  have 
power  to  act  in  virtue  of  such  office  except  as  a  mem- 
ber, and  at  a  meeting  of  such  board ;  and  no  act  of 
any  such  meeting  shall  be  valid,  unless  three  members 
shall  be  present  and  concur  therein." 

Chamock  and  Amotdd,   contriL — The   authority  o 
guardians  may  be  collected  from  the  7th  section  of  the 
22  Geo.  3,  c  83  (c),  by  which  all  the  powers  of  parish 

(a)  6  Ad.  &  £.  873.  directed  by  this  or  any  other  act 

{b)  13  Law  J.,  N.  S.,  M.  C,  ofParliamenttobe  given  or  made 

39.  to  the  overseers  of  the  poor,  with 

(c)  The    7th  section  enacts,  respect  to  the  care  and  manage- 

*^  that  all  notices  and  applications  mentor  removal  of  the  poor, 
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1844.        officers  are  ^ven  to  them ;  and  there  is  nothing  in  the 
Poor  Law  Amendment  Act  which  nukes  it  neceasary 


The  Joaticeaof 


that  the  character  of  those  who  ragn  should  be  added 
ScBBBT.  to  then:  signatures:  the  sigDaturei  tnereloie,  oi  jjladea 
in  this  case  may  be  taken  to  be  tiiat  of  a  parish  officer, 
and,  ae  such,  the  adcUtion  of  his  name  makes  the  wg- 
natures  to  this  notice  sufficient.  But,  without  the  mg- 
□ature  of  Elsden,  the  notice  is  good,  as  the  signature 
of  W.  P.  Kiunmond  for  W.  Hammond  will  be  pre- 
sumed to  have  been  made  by  ihe  authority  of  the  latter, 
unless  something  appear  to  negative  such  presumption. 
Here  two  parish  officers  signed  with  th^  own  handa, 
and  it  may  fiurly  be  presumed  that  the  ^gnature  of  a 
third  person  was  proved  to  them  to  have  been  made  by 
the  authority  and  direction  of  thdr  brother  officer.  The 
notice,  therefore,  is  sabstantially  agned  by  a  minority  of 
the  body,  and  accordingly  is  within  die  rule  liud  down 
in  Rex  v.  The  Justicet  of  ffarwicksltire  (a)  and  Bex  v. 
TTie  Justices  of  Derbt/skire  (J). 

liord  Dekhav,  C.  J. — ^I  think  that  the  justices  were 
right  in  rejecting  this  notice.  It  may  not  be  agreeable 
for  the  justices  to  say  that  a  notice  of  appeal  shall 
not  be  received  on  account  of  such  an  objection  as  this, 
but  if  the  act  of  Parliament  saya  that  the  notice  shall 
be  under  the  hands  of  the  parish  officers,  it  must  be  so, 
or  cannot  be  received.  The  first  question  here  is,  whe- 
ther this  notice  has  been  properly  signed.  It  is  clear 
that  a  person  saying  that  he  ^gns  for  another  does  not 
make  the  signature  the  act  of  that  other:  the  person 
^gning  may  not  have  had  authority  to  sign.  The  act 
requires  the  signature,  as  a  proof  of  the  deliberation  of 
the  person  «gning ;  but  the  deliberation  here  may  have 

■hall  be  given  aad  made  to  the     under  tlie  authority  ofthis  acL" 
guardian  of  the  poor  where  any         (a)  6  A.  &  E.  873. 
such  guardian  sball  be  ^>pointed        (i)  Id.  885, 


r 
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been  that  of  the  person  who  «igned>  and  not  of  him        1344. 

whoee  authority  he  is  supposed  to  have  exercised,  so      ''     *     ^ 

that  in  no  way  is  the  intention  of  the  act  fulfilled.  Then,  v. 

as  to  the  question  of  the  guardian  being  a  parish  officer,  ^^Bin"  * 

the  38th  section  of  the  4  &  5  Will.  4,  c  76,  applies  to 

a  guardian  acting  at  the  board  of  guardians  for  the 

union,  but  nothing  whatever  is  said  there  to  shew  that 

he  IS  a  pariish  officer.     If  he  were  there  treated  as  such, 

then  it  would  be  necessary  to  refer  to  the  interpretation 

clause,  to  see  what  a  guardian  is ;  but  there  is  no  ne- 

oessily  for  doing  so  under  the  present  drcumstances, 

since  there  is  nothing  to  shew  that  the  guardian  of  a 

onion  is  to  act  as  a  parish  officer. 

Patteson,  J. — The  81st  section  does  not  say  "the 
majority  of  the  parish  officers;"  if  it  did,  it  would  be 
necessary  to  see  who  are  parish  officers;  but  the  clause 
says  that  the  notice  must  be  given  by  the  overseers  or 
three  or  more  of  such  guardians.  But  there  the  word 
^< guardian"  does  not  mean  guardian  of  a  union,  but 
guardifm  of  a  parish  appointed  imder  special  drcum- 
stances mentioned  in  tiie  Poor  Law  Amendment  Act. 
I  cannot  find  any  authority  that  a  guardian  of  a  union 
was  meant  to  act  as  a  parish  officer:  I  take  it,  that, 
when  a  man  is  appointed  a  guardian  under  tiiat  act, 
he  is  a  guardian  of  a  imion,  not  of  a  parish.  The 
words  in  the  81st  section,  "  guardian  of  a  parish," 
can  only  apply  to  a  guardian  under  the  38th  section, 
where,  by  the  order  of  the  Poor  Law  Commissioners, 
a  particular  parish  is  permitted  to  elect  guardians  of 
the  parish  under  the  circumstances  there  specially 
pointed  out. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion. 
It  seems  to  me,  tiiat,  in  order  to  make  the  signature  of 
the  agent  the  signature  of  the  parish  officer  for  whom. 
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1844.        he  professes  to  act,  it  must  be  distinctly  shewn  that  he 

-,^"'"X    '      ^^  act  by  the  authority  of  that  officer.     There  is  no 

V-  evidence  of  that  sort  here;  the  bare  statement  of  the 

SoRRET.       person  who  signed  is  not  sufficient     Then  it  is  said, 

that  the  addition  of  the  guardian  made  the  notice  good, 

for  that,  with  his  signature,  it  appears  to  have  been 

signed  by  a  majority  of  the  parish  officers ;  but  that  is 

on  the  supposition  that  a  guardian  is  a  parish  officer. 

It  seems  to  me,  however,  that  the  38th  section,  which 

has  been  referred  to,  contains  an  express  exclusion  of  a 

guardian  acting  except  as  a  member  of  the  union  board ; 

so  that  it  does  not  appear  that  the  notice  in  this  case 

was  signed  in  such  a  way  as  the  act  requires  in  order 

to  make  it  sufficient. 

Rule  discharged. 


The  Queen  t?.  The  Justices  of  Staffordshire* 

Under  the  ita-  Jn  Michaehnas  Term,  1843,  Sir  F.  Pollock,  Attorney- 
c.  49, 8. 1,  '  General,  obtained  a  rule  nisi  for  a  mandamus  to  two 
rected  within "  justices  of  the  county  of  Stafford,  commanding  them  to 
fourteen  days     make  an  order  on  C.  Stokes  and  others,  the  late  over^ 

after  the  expi-  ^  ^^ 

ration  of  their  seers  of  the  parish  of  West  Bromwich,  to  pay  the  sum 

their  accoonts  of  103/.  6^.  bd.  to  A.  Kcudrick  and  another,  the  present 

Ss^-r  overBeers.and,ifnece«aary,to«»uetheirwarranttolevy 

sions,  who  are  the  Same  by  distress  and  sale  of  their  fifoods. 

to  examine  the  ''  ^  ^ 

accounts,  and         It  appeared  by  the  affidavits  that  Stokes,  Cooksey,  Wil- 

allow  or  dis- 
allow the 

charges,  subject  to  an  appeal  to  the  quarter  sessions.  And  the  justices  baye  power  to 
compel  the  overseers  to  pay  over  to  their  successors  in  office  any  balance  remaining  in 
their  hands. 

Under  the  4  &  5  Will.  4,  c.  76,  the  Poor  Law  Commissionen  may  appoint  an  auditor  to 
each  union,  and  the  overseers  are  required  to  submit  their  accounts  to  such  auditor  once  in 
every  quarter. 

Held,  that,  notwithstanding  the  passing  of  4  &  5  Will.  4,  c.  76.  the  justices  have  still  the 
power  (subject  to  tlie  appeal  to  the  quarter  sessions)  to  examine  overseers'  accounts  at  the 
expiration  of  their  year  of  office,  and  to  allow  items  which  have  been  disallowed  by  the 
auditor,  or  to  disallow  items  which  have  been  allowed  by  him. 
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liams,  and  Bunn  were  oyerseers  of -the  poor  of  the  parish        i844. 
of  West  Bromwichy  from  Ladj-day,  1842,  to  Lady-day,      ^^~T"^ 
1843.  That  Simkiss  was  appointed  auditor  for  the  West  v. 

Bromwich  Union,  in  which  the  parish  is  situate,  and  Staffom-^ 
that  the  overseers  submitted  their  accoimts  to  be  ex-  bhibk. 
amined  by  him  once  in  every  three  months ;  and  that  in 
the  accounts  of  the  overseers  submitted  to  him  on  the 
SOih  of  January,  1843,  he  disallowed  two  items  amount- 
ing to  S2L  lis.  4td.y  stating,  that» in  his  opinion,  they  had 
been  ill^ally  contracted  and  improperly  charged.  On 
the  1st  April,  1843,  the  four  overseers  went  out  of  office, 
and  Salter  and  Kendrick  were  appointed  overseers. 
Withio  fourteen  days  after  the  1st  of  April,  1843, 
Stokes  submitted  the  accounts  of  the  overseers  to  the 
B«v.  J.  Clarkson  and  J.  E.  Piercy,  Esq.,  two  justices 
of  the  peace  for  the  county  of  Stafford :  the  two  items 
in  the  accounts,  which  had  been  disallowed  by  the 
auditor,,  were  again  inserted  in  the  accounti^  The 
auditor  attended  before  the  justices,  and  called  their 
attention  to  the  memorandum  he  had  made  disallowing 
two  of  the  items.  The  justices  passed  the  accounts, 
allowing  tiie  items  which  had  been  disallowed  by  the 
auditor.  They  found  that  the  sum  of  48/.  3«.  lOcf.  was 
due  from  the  late  overseers,  and  this  sum  was  paid  over 
to  their  successors  in  office.  On  tiie  24th  April,  tiie 
accounts  were  again  submitted  to  the  auditor,  and  he 
again  disallowed  the  same  items,  and  others  amounting 
to  1032.  %s.  id. 

On  the  27th  of  June,  1843,  an  appeal  was  entered  at 
the  quarter  sessions  against  the  allowance  of  the  accounts 
by  tiie  justices.  The  notice  of  appeal  was  signed  by 
W.  Stanton,  a  ratepayer.  At  tiie  trial  of  the  appeal, 
Simkiss  was  examined  as  a  witness  as  to  a  prelimin- 
ary objection  to  the  notice,  and  the  sessions,  without 
Jiearing  the  &cts  of  tiie  ca^,  confirmed  the  allowance 
of  tiie  said  accounts.  Kendrick  afterwards  obtained  a 
summons  agunst  Stokes,  Cooksey,  Williams,  and  Bunn, 
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1844.        pursuant  to  the  4  &  5  WilL  49  c  76,  bs,  89,  101,  for 
^  them  to  shew  cau^e  why  they  should  not  pay  to  Kend- 

Thb  Queen  »f         if  *    i# 

'         V.  rick  the  sum  of  103/.  6s,  5d.,  being  the  balance  found 

Statword'^  by  the  auditor  after  giving  credit  for  the  sum  of  48^  3*. 
sHi&B.  i(^  •j'jjg  parties,  in  obedience  to  this  sununons,  at- 
tended before  the  Earl  of  Dartmouth  and  other  justices 
on  the  30th  September,  1843.  The  case  was  fully  dis- 
cussed before  the  justices,  and  their  attention  was  called 
to  the  different  clauses  in  the  Poor  Law  Amendment 
Act.  The  justices  dismissed  the  summons^  being  of 
opinion,  that,  after  the  allowance  of  the  justices,  which 
had  been  confirmed  on  appeal  to  the  sessions,  they 
should  not  be  justified  in  making  the  order, 

JVhateley  and  J.  Gray  shewed  cause. — ^By  the  pro- 
visions of  several  statutes,  43  Eliz.  c  2,  s.  2 ;  17  Greo.  2, 
c.  38,  s.  1;  50  Geo.  3,  c  49,  s.  1,  justices  are  empowered 
to  examine  the  accounts  of  overseers  at  the  expiration  of 
their  year  of  office,  and  to  allow  or  disallow  the  items  in 
the  accounts,  as  they  may  deem  proper.  The  provisions 
of  these  statutes  are  not  repealed  by  the  Poor  Law 
Amendment  Act ;  and,  therefore,  the  justices  still  retain 
the  power  of  examining  the  overseers'  accounts  when  they 
go  out  of  office.  It  may  be  very  difficult  to  reconcile 
the  present  law  with  the  state  of  things  that  existed 
before  the  statute  4  &  5  Will.  4,  c.  76,  came  into  operar 
tion.  The  overseers  are  now  called  upon  to  submit 
their  accounts  to  the  auditor  every  quarter.  It  seems 
to  be  the  duty  of  the  auditor  to  examine  the  accounts, 
to  see  what  money  has  been  texpended,  that  the  proper 
vouchers  are  produced,  &c.;  but  this  power  of  the 
auditor  is  quite  consistent  with  the  right  of  the  jus- 
tices, at  the  expiration  of  the  year  of  office,  to  examine 
the  accounts  for  the  whole  year.  The  allowance  by  the 
auditor  is  not  final,  but  may  be  considered  as  provisional, 
subject  to  the  approval  of  the  justices  at  the  end  of  the 
year.     If  the  decision  of  the  auditor  were  to  be  held 


8BIKB. 
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final  and  condosive,  this  conseqaence  would  follow —        i844. 
that  the  rk^ht  of  the  justices  over  the  overseers'  accounts    _^     " 

^*  Thk  Queen 

would  be  confined  to  the  few  days  after  the  last  quar-  v. 

tor's  audit,  and  the  expiration  of  the  year  of  office.  Stafford- 
And,  moreover,  by  the  2nd  section  of  50  Geo.  3,  Ci  49, 
the  overseers  have  a  right  to  appeal  to  the  quarter  ses- 
sions, and,  if  this  rule  is  made  absolute,  they  will  be  en- 
tirely deprived  of  such  right.  It  seems  to  be  a  reason- 
able construction  of  4  &  5  Will.  4,  c  76,  to  hold  that  the 
accounts  should  be  submitted  to  the  auditor  fix)m  time 
to  time,  subject  to  the  inspection  of  justices  at  the  end 
of  the  year.  If  this  is  the  proper  construction  of  the 
statutes,  the  legality  of  these  payments  cannot  be  called 
in  question  by  the  auditor  after  the  allowance  of  two 
justices  has  been  confirmed  on  appeal. 

Sir  F.  PoUocky  Attomey-Greneral,  and  fFhitmore,  con- 
tr&. — The  application  for  this  mandamus  is  founded  on 
several  clauses  of  the  Poor  Law  Amendment  Act. 
By  the  42nd  section  the  Poor  Law  Commissioners  are 
empowered  to  make  general  rules  and  regulations  for 
the  government  of  the  poor.  By  the  47th  section  the 
overseers  are  called  upon  to  pass  their  accoimts  be- 
fore the  auditor  every  quarter.  By  the  89th  section 
it  is  enacted  that  all  payments  made  contrary  to  this 
act  shall  not  be  allowed ;  ^^  provided  always,  that  no 
allowaojce  by  any  justice  shall  exonerate  or  discharge 
such  overseer  or  guardian  from  any  penalty  or  legal 
proceeding,  to  which  he  may  have  rendered  himself  lia- 
ble by  having  acted  contrary  to  the  rules,  orders,  and 
regulations  of  the  said  commissioners,  or  to  the  provisions 
pf  this  act.''  By  the  99th  section  the  penalties  and  for- 
feitures under  the  act  may  be  levied  by  distress ;  and 
by  the  101st  section  a  magistrate  may  summon  a  party 
for  any  penalty  or  forfeiture  incurred  under  the  act. 
The  justices  cannot  allow  items  in  the  overseers'  accounts 
which  have  been  disallowed  by  the  auditor,  though  per- 
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1844.        hS'PS  they  may  disallow  items  which,  the  auditor  has 
J^^  allowed ;  and  therefore  the  proceedings  by  appeal  are  a 

V.  mere  nullity.     The  sum  of  103L  6s,  5cL,  stated  by  the 

Stapforo-  auditor  to  be  due  from  the  overseers,  is  in  the  character 
sHiRB.  ^f  ^  penalty  recoverable  in  the  mode  now  sought  to  be 
enforced.  The  power  of  the  auditor  is  contained  in  the 
general  rules  and  regulations  issued  by  the  Poor  Law 
Conmiissioners,  which,  by  s.  42,  are  to  have  the  same 
effect  as  if  embodied  in  the  act.  [^Coleridffe  J. — ^By  the 
50  Geo.  3,  c  49,  the  overseers  are  entitled  to  tlie  right 
of  appeal,  are  they  to  be  deprived  of  that  right  ?]  It  is 
difficult  to  reconcile  all  the  provisions  of  the  two  sta- 
tutes. At  all  events,  if  a  return  is  made  to  this  writ, 
and  a  peremptory  mandamus  is  awarded,  the  justices  are 
protected  by  stat.  6  &  7  Vict.  c.  67,  s.  3  (a). 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  application  for  a  writ  of  man- 
damus to  certain  justices,  commanding  them  to  make  an 
order  upon  the  late  overseers  of  West  Bromwich  to 
pay  over  to  the  present  overseers  the  sum  of  lOOL  and 
upwards,  or,  if  necessary,  to  issue  a  distress-warrant 
for  levying  the  same.  It  first  seemed  as  if  this  appli- 
cation had  been  founded  on  the  50  Geo.  3,  c  49,  s.  1, 
by  which  the  overseers  are  directed,  within  fourteen  days 
after  the  expiration  of  their  year  of  office,  to  submit  their 
accounts  to  two  justices  at  special  sessions,  who  are 
authorised  iA  examine  the  same,  and  to  allow  or  disallow 
the  various  charges.  It  is  there  provided,  "  that,  in  case 
such  overseers  shall  neglect  or  refuse  to  pay  to  their 
successors,  within  fourteen  days  from  the  signing  and 

(a)  Which  provides,  ^  that  no  reason  of  any  thing  done  in  obe- 

action,  suit,   or  any  other  pro-  dience  to  any  peremptory  writ  of 

ceeding  shall  be  commenced  or  mandamus  issued  by  any  Court 

prosecuted  against  any  person  or  having  authority  to  issue  writs  of 

persons   whatsoever   for  or   by  mandamus.'* 
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attesting  the  account,  any  sum  or  sums  of  money^  or        i844. 
arrearages,  which,  on  examination  and  allowance  of  such      ^ 
account  in  manner  aforesaid,  shall  appear  to  be  found  «• 

j.^  -  pThe  Justices  of 

to  be  due  and  owing  from  such  overseers,  or  any  oi  Stafford- 
them,  or  remidniug  in  their  haiid8.it  shaU  and  may  be 
lawful  for  the  subsequent  overseers,  by  warrant  from 
any  two  or  more  justices  of  the  peace,  to  levy  all  such 
sum  or  sums  of  money  by  distress  and  sale  of  the  of- 
fenders' goods."  It  is  plain  from  this  section  the  jus- 
tices are  only  to  issue  their  warrant  for  such  sum  as 
is  found  to  be  due  on  the  examination  and  allowance 
of  the  overseers'  accounts  by  two  or  more  justices  at 
special  sessions,  within  fourteen  days  of  such  overseers 
going  out  of  office.  It  appears  by  the  affidavits  in  this 
case,  that  the  sum  in  question  has  not  been  found  so  to  be 
due  and  owing;  on  the  contrary,  the  charges  in  the  account 
were  allowed  by  the  justices  on  their  examination,  as  it  is 
said,  improperly;  but  at  all  events  they  were  allowed,  and 
no  such  sum  was  found  to  be  due  and  owing ;  therefore 
the  justices  have  no  power  to  issue  iheir  warrant  imder 
the  50  Geo.  3,  c.  49>  and  so,  of  course^  tliis  Court  cannot 
command  them  to  do  that  which  by  law  they  have  no 
power  to  do. 

There  is  no  other  act,  previous  to  the  Poor  Law 
Amendment  Act»  the  4  &  5  WilL  4,  c.  76,  that  authorises 
them  to  issue  such  warrant.  The  43  Eliz.  c.  2,  s.  2, 
directs  the  overseers^  within  fourteen  days  after  the  end 
of  their  year^  and  after  other  overseers  are  appointed,  to 
make  and  yield  up  a  true  and  perfect  account  to  two 
justices,  and  to  pay  over  such  sums  as  shall  be  in  their 
hands  to  their  successors ;  but  that  act  gives  no  remedy 
by  distress,  but  applies  only  to  the  balance  appearing  in 
their  accounts.  The  17  Geo.  2,  c  38,  s.  1,  directs  the 
overseers  to  deliver  an  account  to  their  successors, 
verified  on  oath;  and  sect.  2  enables  two  justices  to 
commit  the  overseers  until  they  shall  give  an  account  or 
pay  up  the  money  in  their  hands :  but  that  act  gives  no 
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1844.        remedy  by  distress,  and  applies  only  to  the  balance  ap- 
„      ;,  pearinfi:  in  the  overseers'  accounts.     The  next  act  is  the 

The  Quben     '^  ® 

V.  50  Geo.  3,  c.  49^  on  which  I  have  ahready  remarked :  and 

i^ArvoBD-  ^6  l^t  act>  the  4  &  5  Will.  4,  c.  76,  s.  47,  directs  the 
SHIRE.  overseers  to  deliver,  inaddition  to  the  annual  account  then 
by  law  required,  accounts,  once  in  every  quarter,  to  the 
auditor,  or  such  other  person,  as  by  any  statute,  or  by  the 
rules,  orders,  or  regulations  of  the  Poor  Law  Commis- 
sioners, shall  be  appointed  to  examine,  audit,  allow  or  dis- 
allow such  accounts,  and  provides  that  all  the  balances  may 
be  recovered  in  the  same  manner  as  any  penalties  or  for- 
feitures under  this  act.  By  sect.  99,  the  penalties  and 
forfeitures  under  the  act  are  to  be  levied  by  distress  and 
sale  of  the  goods  of  the  person  ordered  to  pay  the  same 
by  warrant  under  the  hands  of  two  justices.  And  by 
the  101st  section  power  is  given  to  the  justices  to  sum- 
mon the  party,  and  hear  and  determine  the  complaint, 
and  adjudge  him  to  pay  the  penalty  or  forfeiture  in- 
curred. 

It  should  seem  the  auditor  mentioned  in  the  affidavits 
was  appointed  by  the  Poor  Law  Commissioners,  and 
the  quarterly  accounts  were  rendered  to  him^  and*  he 
disallowed  the  charges  in  question,  to  the  amount  of 
S2L  1  Is,  4c2.,  in  January,  and  subsequently  the  whole 
amount  of  1037.  Ss.  9cL  on  the  24th  of  April,  1843. 
He  considered  them  to  be  contrary  to  the  proviaons  of 
that  act,  and  at  variance  with  the  rules,  orders,  and  re- 
gulations of  the  Poor  Law  Commissioners;  and  if  so,  no 
doubt  they  ought  also  to  have  been  disallowed  by  the 
justices,  when  the  annual  accounts  were  rendered  to 
them,  for  the  89th  section  of  the  4  &  5  Will  4,  c  76, 
expressly  provides  that  the  justices  shall  disallow  such 
items.  The  justices,  however,  considered  the  charges 
not  contrary  to  the  provisions  of  the  act^  nor  to  the 
rules,  orders,  and  regulations  of  the  Conunissioners, 
and  allowed  them,  as  I  have  before  observed.  Against 
this  allowance  there  was  an  appeal  to  the  quarter  ses- 
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sioiis^  and  that  seems  to  be  ^yen  by  the  3rd  section  of        1844. 
the  50  Greo.  3,  c.  49,  and  the  17  Geo.  2,  c  38,  s.  4.    On    j^^  ^^^^^ 
that  appeal  the  allowance  by  the  justices  was  confirmed.  ^- 

*  *  .  ,  .  The  Jostioes  of 

Notwithstanding  this,  the  auditor  summoned  the  oyer-  Stavford- 
seers  before  two  justices,  under  the  lOlst  section  of  the 
4  &  5  WiIL4,  c  76,  to  compel  them  to  pay  over  the  sum 
which  the  auditor  had  so  disallowed,  and  which  the  jus- 
tices at  special  sessions  had  so  allowed.  The  justices 
refused  to  make  the  order,  and  we  are  now  asked  to 
issue  a  writ  of  mandamus,  commanding  them  to  make 
such  order,  and,  if  necessary,  to  issue  their  warrant  under 
the  99th  section.  This  we  cannot  do,  unless  we  are  pre- 
pared to  say  that  the  power  of  two  justices  under  the 
50  Geo.  3,  c.  49,  to  allow  tiie  oyerseers'  accounts,  subject 
to  the  appeal  to  the  quarter  sessions,  is  whoUy  taken 
away  and  rendered  inoperatiye  by  the  47th  section  of 
the  4  &  5  WilL  4,  c.  76,  and  that  that  section  has  trans- 
ferred that  power  to  the  auditors  appointed  by  the  Poor 
Law  Commissioners. 

The  late  Attorney-General,  in  the  course  of  his  argu- 
rnent^  distinctly  contended  that  the  justices  had  now  no 
power  to  allow  in  the  annual  account  any  items  that  had 
been  disallowed'  by  the  auditor  in  the  quarterly  account, 
althoi^h  they  might  haye  a  power,  perhaps,  to  disallow 
what  the  auditor  had  allowed  The  47th  section  does 
not  in  terms  authorise  the  auditor  to  disallow  any  item 
in  the  oyerseers'  accounts,  but  it  appears  the  rule  of  the 
Poor  Law  Commissioners  does,  which  under  sect.  42 
has  the  authority  of  an  act  of  Parliament.  Here 
there  are  apparently  concurrent  authorities,  and  in  the 
case  of  a  conflict  between  them,  as  in  this  case,  it  is  dif- 
ficult to  say  which  yiew  it  was  intended  by  the  Legis- 
lature was  to  preyaiL  The  authority  of  the  justices 
must  haye  been  well  known  to  the  framers  of  the  4  & 
6  WilL  4,  c  76.  The  mode  in  which  this  authority  is 
to  be  exercised  is  clearly  laid  down  by  the  50  Geo.  3, 
c  49,  and  applies  as  well  to  oyerseers  as  to  any  other 
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1844.        person  who  may  be  aggrieved.    This  authority  is  evi- 

Thb  Queen    ^^^^7  intended  to  be  preserved,  as  the  4  &  5  WilL  4, 

V.  c  76,  s.  47,  directs  the  quarterly  accounts  to  be'ren- 

The  Justices  of  .  ,.  .  i  i  i  * 

Stafford-  dered  in  addition  to  the  annual  accounts,  thereby  pre- 
serving the  annual  account,  and  by  consequence  preserv- 
ing all  that  by  law  ought  to  be  done,  or  might  be  done, 
upon  it.  Section  89  further  confirms  the  authority  of 
the  justices,  and  directs  them  to  disallow,  not  what  the 
auditors  had  already  disallowed,  but  all  payments, 
charges,  or  allowances  contrary  to  the  provisions  of 
the  act,  or  to  the  known  rules,  orders,  and  regulations 
of  the  Commissioners,  leaving  it  to  them,  the  justices, 
to  determine  what  charges  are  so  contrary,  and  not  men- 
tioning the  authority  of  the  auditors.  Then  the  section 
contains  this  remarkable  provision,  '^  that  no  allowance 
by  any  justice  shall  exonerate  or  discharge  such  over- 
seer or  guardian  from  any  penalty  or  legal  proceed- 
ing  to  which  he  may  have  rendered  himBelf  liable  by 
having  abted  contrary  to  the  rules,  orders,  and  regula- 
tions of  the  said  Commissioners,  or  to  the  provisions  of 
this  act ;"  as  if  the  Legislature  had  contemplated  that  the 
justices,  either  from  ignorance  of  the  rules,  orders,  and 
regulations  of  the  Poor  Law  Commissioners,  or  from  a 
misinterpretation  of  them,  might  happen  to  allow  im- 
proper charges,  and  intended  to  guard  against  the 
shielding  the  overseers  from  a  penalty,  though  the  charges 
might  stand  good  as  items  of  their  account  by  reason 
of  the  allowance  of  the  justices. 

Seeing,  then,  that  this  authority  in  the  justices  is  evi- 
dently intended  to  be  preserved,  and  that  no  provision 
had  been  made  by  which  that  authority  has  been  made 
subordinate  to  that  of  the  auditors,  nor  any  provision 
by  which  the  exercise  of  such  authority  as  the  Com- 
missioners may  think  fit  to  give  the  auditors  can  be 
reviewed  by  way  of  appeal,  we  are  of  opioion,  what^ 
ever  effect  was  intended  to  be  given  to  the  examination 
of  the  overseers'  accounts  by  the  auditors,  that  ultimately. 
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the  allowance  or  disdllowance  of  them  is  still  vested  in        1344. 
the  justices  subject  to  an  appeal  to  the  sessions.  ^^n— ^ 

We  are  reminded  of  the  stat.  6  &  7  Vict  c.  67,  s.  3,  by  v. 

-■••ill  J.     I.  3  r  J.'*  s    The  Justices  of 

which  ail  persons  are  protected  irom  actions  in  respect  stafford- 
of  anything  done  in  obedience  to  a  peremptory  manda- 
mus, and  therefore  we  are  asked  to  let  this  writ  go,  if  there 
is  any  doubt,  inasmuch  as  the  justices  are  bound  to 
make  a  return,  and  if  the  return  is  badly  made,  under  a 
peremptory  mandamus,  they  are  protected  from  any 
action  for  any  thing  done  in  obedience  to  it.  We 
feel  no  doubt  in  the  case,  nor  does  the  act  of  Parliar 
ment  say  that  the  justices  are  to  make  a  return  to  a 
mandamus  instead  of  obeying  it,  for  the  sake  of  protect- 
ing themselves  under  the  act. 

Rule  discharged. 


The  Queen  v.  The  Inhabitants  of  Saint  Giles-in-    April  2M. 

THE-FIELDS. 

U  PON  appeal  against  an  order  of  two  justices  of  the  A  paaper  re- 
county  of  Lancaster,  dated  the  12th  November,  1842,  becoming 
for  the  removal  of  William  Conquorer,  Hannah  his  tibTpSshofA. 
wife,  and  their  two  children,  from  the  parish  of  Ashton-  ^»»  ^^^  into 

,  the  parish 

under-Lyne,  in  the  said  county,  to  the  parish  of  St.  workhouse 
Giles-in-the-Fields,  in  the  county  of  Middlesex,  the  remSned  for 
sessions  confirmed  the  order,  subject  to  the  opinion  of  fo™*  "jonths ; 
this  Court  upon  the  following  case : —  to  B.,  oat  of  the 

limits  of  the 
parish  of  A.,  to 

In  the  year  1823,  William  Conquorer,  being  a  pauper  mOT?ofV^- 
in  the  parish  of  St  Giles-in-the-Fields,  in  the  county  ^^^^  ^^^  ^« 

'^  "^    maintenance  of 

paupers  belong- 
ing to  A.  and  otiier  parishes,  where  be  was  maintained  at  the  expense  of  A. : — Held,  that 
this  establishment  might,  for  such  purposes,  be  considered  as  the  parish  workhouse  of  A., 
and  therefore  that  the  maintenance  of  Uie  pauper  there  by  A.  was  not  such  relief  out  of  that 
pariah  as  to  be  an  acknowledgment  of  his  being  settled  in  it. 

VOL.  L  L  N.  S.  C. 
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1844.        of  Middlesex,  (the  appellant  parish),  was  sent  to  Ores- 

brook,  in  Derbyshire,  at  tlie  expense  of  the  said  parish, 

V.  and  remained  at  Cresbrook  until  July,  1829,  when,  being 

Inhabitants  of  /»  i  i  •  /»  i       •       •         ^  t 

St.  Gilbs.in-  out  01  work,  and  m  a  state  oi  destitution,  he  went  direct 
THE.FIELD8.  g^^  Cresbroofc  to  the  parish  of  St  Giles-in-the-Fields, 
for  the  purpose  of  obtaining  relief. 

On  his  arrival  in  that  parish,  he  applied  to  the 
parish  officers  there  for  relief,  stating  that  he  had  just 
come  out  of  Derbyshire;  and  he  received  from  them 
a  pair  of  shoes,  and  was  desired  by  them  to  go  back  into 
the  country,  and  get  something  to  do.  He  applied  for 
relief  again,  on  the  Monday  following,  from  the  parish 
officers  of  St  Giles-in-the-Fields  at  their  board,  and 
received  a  shilling,  afler  an  inquiry  made  at  the  board, 
whether  he  belonged  to  their  parish.  He  received  a 
shilling  from  them  more  than  once  during  the  space  of 
several  weeks. 

In  the  ensuing  winter,  the  pauper  being  again  charge- 
able to  the  parish  of  St  Giles-in-the-Fields,  whilst 
living  there,  he  was  taken  into  the  workhouse  of  the 
sidd  parish,  which  is  situate  within  the  limits  thereof, 
and  remained  there  for  some  months,  until  he  was 
sent  from  thence  with  other  paupers  to  Islington, 
out  of  the  limits  of  the  said  parish,  to  the  establish- 
ment of  one  Perry,  a  contractor  for  the  maintenance 
of  paupers  on  behalf  of  that  and  other  parishes, 
where  he  was  maintained  for  some  time  at  the  expense 
of  the  said  parish  of  St  Giles-in-the-Fields.  [The 
case  then  stated  a  subsequent  admission  of  the  pauper 
into  a  similar  establishment  in  Surrey,  under  the  like 
circumstances.] 

Upon  these  facts  it  was  contended,  on  behalf  of  the 
appellants,  that  Perry's  establishment  at  Islington,  and 
the  Surrey  Asylum,  though  really  situate  in  another 
parish,  were  nevertheless  to  be  considered,  quoad  all 
matters  relating  to  the  settlement  of  each  pauper  inmate, 
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as  integral  parts  of  the  parish  by  which  the  maintenance        i844. 
was  defrayed.     And^  as  the  relief  given  to  the  pauper,      ^     ^ 

X  He  ViukEN 

prior  to  his  admission  into   Perry's   establishment  at  y- 

Islington,  was  ^ven  to  him  whilst  resident  in  the  appel-  sr.  Giles-in^ 
lant  parish,  that  there  was  no  evidence  of  any  such  re- 
lief ^ven  by  the  appellant  parish  to  the  said  pauper, 
whilst  residing  in  another  parish,  as  constituted  an  ad- 
mission of  his  being  settled  in  the  appellant  parish.  The 
sessions  were  of  opinion,  that,  on  the  whole,  there  was 
such  evidence  upon  the  facts  as  above  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether 
there  was  evidence  of  such  relief  as  amounted  to  an 
acknowledgment  of  a  settlement:  if  the  Court  shall  be 
of  opinion  that  there  was,  then  the  order  to  be  confirmed ; 
if  otherwise,  to  be  quashed. 

TowTuendy  in  support  of  the  order  of  sessions. — The 
establishment  at  Islington  is  locally  out  of  the  parish  of 
St.  Giles,  and  therefore  relief  given  to  the  pauper  there 
by  that  parish  was  prim&  facie  an  acknowledgment  of 
his  b^g  settled  in  it  In  Rex  v.  St.  Peter  and  St 
Paul  in  Bath(a)y  Lord  Mansfield^  C.  J.,  clearly  contem- 
plates that  a  child  bom  in  the  workhouse  of  parishes 
united  under  9  Geo.  2,  c.  7,  would  gain  a  'settlement 
in  the  parish  where  such  house  w^  locally  situate. 
Then  comes  a  doubt  raised  by  BuUer,  J.,  in  that  case, 
on  which  these  appellants  rely:  '^  whether  the  poorhouse, 
so  occupied  and  become  in  this  manner  the  perpetual 
property  of  the  united  parishes,  is  not  to  this  purpose 
rather  to  be  considered  as  part  of  those  parishes  to 
which  it  so  belongs,  than  of  the  parish  in  which  it  is 
locally  situated;  upon  the  same  principle  as  that  of  many 
resolutions  in  the  case  of  such  children  born  in  gaols." 
That  case  occurred  before  the  passing  of  the  54  Geo. 

(a)  Cald.  213. 
l2 
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1844.         3^  c  170^  which^  bj  s.  53,  prevents  an  illegitimate  child 

^  gaining  a  settlement  by  birth  in  the  parish  where  the 

V.  workhouse  of  such  united  parishes  is   locally  situate^ 

St.  Gilk8-^in-  fro°^  ^^^  ^^*  of  being  bom  in  such  workhouse.  But, 
THE. FIELDS,  for  all  that  appears  in  this  case,  the  pauper,  if  he  had 
been  bom  illegitimate  in  the  establishment  at  Isling- 
ton, or  in  Surrey,  would  have  gained  a  birth  settlement 
there,  as  it  is  not  stated  that  these  asylums  were  used 
by  the  appellants  under  the  provisions  of  the  legislature. 
By  the  45  Geo.  3,  c  54,  s.  1,  no  contract  for  the  lodg- 
ing, keeping,  maintaining,  or  employing  of  the  poor  of 
parishes  imited  for  the  purpose  of  that  act  shall  be  valid, 
unless  the  person  with  whom  the  same  is  entered  into 
shall,  during  the  continuance  of  the  contract,  be  resident 
either  in  the  parish  contracting,  or  in  the  parish  in  which 
the  poor  are  lodged  and  maintained.  That  does  not 
appear  in  this  case,  nor  that  it  is  a  case  where  the  parish 
officers  have  power  to  contract,  or  have  contracted  pur- 
suant to  the  enactments  of  that  statute. 

But,  even  if  that  is  not  necessary,  there  is  sufficient 
evidence  here  to  support  the  finding  of  the  sessions. 
The  parish  officers,  in  this  case,  made  inquiries  as  to  the 
pauper's  settlement,  and  after  that  maintained  him  for 
some  time  in  their  parish  workhouse,  and  then  in  thdr 
establishment  out  -of  the  parish.  The  inference  from  the 
latter  is  either  that  the  pauper  had  no  settlement^  or 
that  he  was  settled  in  the  relieving  parisL  In  Bex  v. 
Edwinstawe  (a),  one  instance  of  such  relief  was  held 
sufficient  to  warrant  the  latter  presumption.  [Lord 
Denmariy  C.  J. — That  was  a  primi  facie  case;  the  pauper 
was  found  by  the  overseer  in  another  parish  and  relieved, 
and  there  was  no  evidence  the  other  way.]  Though 
one  act  of  relief  is  not  enough,  repeated  acts  of  long- 
continued  relief  in  the  parish  would  be  evidence  of  a 

(a)8B.  &C.67]. 
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settlement  there.     In  Rex  v.  Chatham  (a\  Lord  EUen-        1844. 
borough^  C.  J.,  said,  it  appeared  to  him  the  better  rule    ^j,g  quken 
to  adopt,  that  continued  relief  does  not  furnish  the    ,  ^  ^.*'       . 

^  ^  Inhabitants  of 

oondusion  of  a  settlement ;  yet  it  seems,  from  Rex  v.  St.  Giles-in- 
Trowbridge  (J))y  that,  under  certain  circumstances,  it 
might  be  evidence  for  the  consideration  of  the  sessions. 
The  case  states  nothing  positive  as  to  the  pauper  being 
either  casual  or  sick  poor ;  but  the  inference  from  his 
being  sent  out  of  the  parish  is  that  he  was  in  good 
health,  and  firom  the  length  of  relief  that  he  was  not 
cafiual  poor.  There  was  therefore  some  evidence;  and 
if  so,  the  Court  will  not  disturb  the  finding  of  the 
sessions,  who  have  considered  the  evidence  of  an  ac- 
knowledgment sufficient :  Rex  v.  Turvey  (c).  Rex  v. 
Yarwell  {d). 

M,  Chambersy  contrd,  was  not  called  on  by  the  Court 

Lord  Denman,  C.  J. — ^It  appears  to  me  that  the  ses- 
sions have  properly  placed  the  question  before  us,  whe- 
ther there  was  any  evidence  of  relief  out  of  the  parish 
so  as  to  create  an  acknowledgment  of  a  settlement ;  and 
I  am  of  opinion  that  there  was  no  such  evidence.  Rex 
V.  Chatham  {e)  and  Rex  v.  Coleorton  {g)  are  authorities 
upon  this  subject.  In  Rex  v.  Chaddertan  (h)  there  was 
only  one  act  of  relief  to  the  pauper  by  the  parish  while 
he  resided  in  it,  which  it  was  held  might  well  be  con- 
sidered as  casual  relief,  and  therefore  no  evidence  of  his 
settlement  there.  And  the  reason  is  obvious ;  the  parish 
officers  are  bound  to  relieve  casual  poor,  and  if  they 
were  to  be  prevented  doing  what  motives  of  humanity 


(a)  8  East,  498.  (e)  8  East,  498. 

(b)  7  B.  &  C.  252.  (j)  lB.8c  Ad.  25. 

(c)  2  B.  &  A.  520.  (A)  2  East,  27. 
(rf)  9  B.  &  C.  894. 
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1844.         would  dictate,  by  fear  of  a  settlement  being  admitted  by 

it,  the  pauper  might  die  for  want  of  assistance. 

V.  With  reference  to  the  argument,  that  it  ought  to  be 

St.  Giles-in-  shewn  that  the  statutory  provisions  for  workhouses  out 

THE-FiELDs.    ^f  ^jj^  parfsh  havc  been  complied  with,  that  seems  to  me 

immaterial.     I  think  this  house  was  in  point  of  fact  a 

parish  house,  and  may  be  considered  as  the  workhouse, 

and  that,  therefore,  this  is  quite  a  case  of  relief  within 

the  parish,  and  against  the  supposition  of  its  being  any 

acknowledgment  of  a  settlement  by  giving  relief  out  of 

the  parish  (a). 

Wn-LiAMS,  J. — The  question  submitted  to  us  is, 
whether  there  was  any  evidence  at  all  of  the  fact  that 
relief  was  given  to  the  pauper  out  of  the  parisL  This  is 
rather  an  inference  of  law,  than  of  fact  From  the  time 
of  the  decision  of  Lord  Kenyouy  C.  J.,  in  Rexy,  Chadder^ 
ton[h)y  to  the  present,  the  bare  factof  relieving  a  pauper 
in  a  parish  is  no  acknowledgment  of  his  having  a  set- 
tlement there.  I  think  it  better  strictly  to  abide  by  this 
rule,  and  am  of  opinion  therefore  that  the  sessions  were 
clearly  wrong.  It  is  suggested,  that  such  acts  of  relief 
might  grow  into  proof  of  a  settlement.  If  so,  where  is 
the  line  to  be  drawn ;  would  five  or  ten  payments  be  ne- 
cessary, and  would  it  make  any  difference  whether  ten 
shillings  was  paid  at  once,  or  at  ten  payments  of  a  shil- 
ling each?  Here,  instead  of  giving  the  pauper  relief  in 
their  parish,  the  overseers  transfer  him  to  their  own  es- 
tablishment out  of- it  It  can  make  no  difference  whe- 
ther that  establishment  is  locally  situate  in  or  out  of  the 
parish. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion.     I  cannot 
agree  that  this  can  be  considered  as  relief  ^ven  out  of 

(a)  Patleaoriy  J.,  being  one  of  the  appellants,   took  no  part  in 
ihe  proceedings.  (^)  2  East,  27. 
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the  parish.     They  first  relieve  the  pauper  in  the  parish,  i844. 

and  afterwards  transfer  him  to  an  establishment  where  „^    ^!^ 

Thb  Queen 

they  keep  their  own  poor.    Bex  t.  Chatham  {a)  and  Bex  y.  v. 

Coleartan{b)  distinctly  shew  that  no  such  inference  as  is  st.  Giles-in- 

suggested  is  to  be  drawn  from  such  circumstances.  the- fields. 

Order  quashed. 

(a)  8  East,  498.  (b)  1  B.  &  Ad.  25. 


A 


The  Queen  v.  Clark.  jprii  2&th. 

rule  nisi  was   obtained   in   Hilary   Term,    1844,  Thestat. 5&5 
calling  upon  James  Clark,  surveyor  of  the  highways  ,  95^  ^acts, ' 
within  the  parish  of  Chipping  Bamet,  in  the  county  of  ^^^\°  ^  ^r^^ 
Hertford,  to  shew  cause  why  a  mandamus  should  not  non-repair  of  a 

liiflrhwaT  "  the 

issue,  directed  to  him,  commanding  him  to  pay  to  Robert  costs  of  the 
Bullock  the  costs  of  the  prosecution  of  aA  indictment  g^"i^bedh«ctcd 
against  the  inhabitants  of  the  said  parish,  according  to  ^7  *^«  ^^^ 

,  ,  .  of  assize,  before 

the  provisions  of  stat.  5  &  6  Will.  4,  c.  50,  ss.  94  and  whom  the  in- 

^  ,  .  dictment  is 

95  {C).  tried,  or  the 

justices  at  ses- 
sions, to  be  paid  out  of  the  highway  rate." 

An  indictment  under  this  statute  was  tried  at  the  assizes,  the  defendants  were  found 
guilty,  and  the  Judge  thereupon  made  a  verbal  order  for  the  costs  of  the  prosecution.  A  bill 
of  costs  was  sent  to  the  defendants,  but  was  never  taied.  The  recognisances,  having  been 
respited  from  time  to  time,  were  ultimately  discharged,  and  an  applicaticn  was  made  to  the 
Judge  who  tried  the  case  to  enforce  his  order  for  the  costs,  but  he  declined  to  interfere. 

Tbis  Court  refused  to  grant  a  mandamus  to  the  surveyor  of  the  parish  to  pay  the  costs, 
their  amount  not  having  been  ascertained. 

Semble,  the  amount  of  costs  should  be  ascertained  by  the  Judge  who  tries  the  case  at  the 
aisizes  or  sessions,  or  by  the  officer  of  the  Court  under  his  direction,  at  or  immediately 
after  the  trial. 

(c)  Sect.  94  provides  for  the  such  repairs  is  denied  by  thesur- 

mode  of  proceeding  in  case  of  a  veyoron  behalf  of  the  inhabitants 

parish  road  being  out  of  repair,  of  the  parish,  or  by  any  other 

by  summoning  the  surveyor  or  party  charged  therewith,  it  shall 

person  chargeable  with  the  repair  then  be  lawful  for  such  justices, 

before  the  justices  at  special  ses-  and  they  are  hereby  required  to 

sions.  direct  a  bill  of  indictment  to  be 

Sect.  95  enacts,  "That,  if,  on  preferred,  and  the  necessary  wit- 

the  hearing  of  any  such  summons  nesses  in  support  thereof  to  be 

respecting  the  repair  of  any  high-  subpoenaed  at  the  next  assizes 

way,  the  duty  or  obligation  of  to  be  holden  in  and  for  the  said 
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1844.  The  following  facts  appeared  on  affidavit : — 


Clark. 


The  Queen 

»•  On  the  3rd  of  November,  1840,  an  order  was  made 

by  justices  assembled  at  special  sessions,  directing  So- 
bert  Bullock  to  indict,  at  the  next  assizes,  tiie  in- 
habitants of  the  parish  of  Chipping  Barnet^  for  non- 
repair of  a  highway  there  situate.  At  the  Spring 
assizes  for  the  county  of  Hertford,  in  1842,  the  indict- 
ment was  tried  before  Gumeyy  B.,  and  the  defendants 
were  found  guilty.  After  the  verdict  was  deliver- 
ed, an  application  for  the  costs  of  the  prosecution  was 
made  to  the  Judge,  who  respited  the  judgment  and  re- 
cognisances till  the  next  assizes,  in  order  that  the  rood 
might  be  repaired  in  the  meantime,  and  the  necessity  of' 
a  fine  obviated:  he  also  made  a  verbal  order  for  the 
costs  of  the  prosecution,  and  the  clerk  of  assize  made 
an  entry  in  his  minute-book  to  that  effect.  The  costs, 
up  to  the  time  of  the  verdict,  amounted  to  67821  17«. 
6cf.  At  the  Summer  Assizes,  1842,  the  judgment  was 
further  respited  by  the  learned  Judge  who  then  pre- 
sided, on  application  made  on  behalf  of  the  inhabitants 
of  the  parish.  On  the  29th  of  June,  1842,  the  attorney 
for  the  prosecution  sent  in  his  bill  of  costs  to  the  attor- 
ney for  the  defendants,  who  refused  payment.  He  after- 
wards applied  to  the  taxing  Masters  of  the  Crown-office, 
and  to  the  deputy  clerk  of  assize  for  the  Home  Circuit, 

county,  or  at  the  next  general  sessions,  to  be  paid  out  of  the  rate 
quarter  sessions  of  the  peace  for  made  and  levied  in  pursuance  of 
the  county,  riding,  division,  or  this  act  in  the  parish  in  which 
place  wherein  such  liighway  shall  such  highway  is  situate ;  provid  e 
he,  against  the  inhabitants  of  the  nevertheless,  that  it  shall  be  law- 
parish,  or  the  party  to  be  named  ful  for  the  party  against  whom 
in  such  order,  for  suffering  and  such  indictment  shall  be  so  pre- 
permitting  the  said  highway  to  ferred  at  the  quarter  sessions  as 
be  out  of  repair ;  and  the  costs  of  aforesaid  to  remove  such  indict* 
such  prosecution  shall  be  directed  ment,  by  certiorari  or  otherwise, 
by  the  Judge  of  assize  before  into  his  Majesty's  Court  of  King's 
whom  the  said  indictment  is  tried,  Bench." 
or  by  the  justices  at  such  quarter 
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to  tax  the  bill,  and  which  they  cledined  to  do>  alleging         i844. 
that  they  had  no  authority.    Application  was  afterwards    j^^  queen 
made,  on  the  28th  of  October,  1842,  to  Gumey,  B.,  ^' 

to  ascertain  the  said  costs,  and  insert  the  amount  in 
his  order;  but  he  refused  to  interfere*  At  the  Spring 
Assizes,  1843,  the  road  having  been  repaired  in  the 
meantime,  the  prosecutors  did  not  pray  for  judgment, 
but  applied  to  Paitesouy  J.,  who  presided  at  those  as- 
sizes, for  the  costs  of  the  prosecution ;  but  his  Lordship 
was  of  opinion,  that  he  had  no  power  to  grant  the  appli- 
cation. Gumetfy  B.,  was,  on  April  30th,  1843,  again  re- 
quested to  grant  a  summons  to  enforce  his  order,  which 
he  refused.  At  the  Summer  Assizes,  1843,  Parke,  B., 
discharged  the  recognisances  of  the  defendants,  but  was 
of  opinion  that  he  had  no  power  as  to  the  costs  of  the 
prosecution.  The  bill  of  costs  was  afterwards  taxed  by 
the  clerk  of  the  peace  for  the  'county  of  Hertford,  and 
payment  of  the  amount  demanded,  and  refused. 

Flatt  and  Godson  now  shewed  cause. — The  order  for 
the  payment  of  these  costs  was  made  in  1842,  but  they 
have  never  yet  been  ascertained  by  any  competent  au- 
thority. This  rule  calk  upon  the  surveyor  of  the  pa- 
rish to  pay  an  indefinite  amount  Supposing  the  rule  to 
be  made  absolute,  the  present  surveyor  has  no  means 
of  reimbursing  himself  these  expenses,  because  he 
cannot  levy  a  rate  upon  the  present  rate-payers  for 
that  purpose.  The  amount  of  the  costs  should  have 
been  ascertained  during  the  assizes,  either  by  the  Judge 
himself  or  by  some  officer  of  the  court  It  is  now  too 
late  to  make  the  application.  In  Selwood  v.  Mount  (a), 
it  was  held,  that  an  order  of  the  quarter  sessions  for 
the  payment  of  costs,  generally,  under  the  90th  sec- 
tion of  the  same  statute,  was  bad,  for  not  specifying 
the  amount  of  costs.     In  Regina  v.  Long  (i),  where  an 

(a)  1  Q.  B.  R.  726.  {h)  Id.  740. 


Clark. 
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1844.         order  of  removal  was  coitfirmed,  with  costs,  under  stat. 
^     T    '      4  &  5  Will.  4,  c.  76,  s.  82,  but  without  specifying  the 
V,  amount,  a  taxation  of  such  costs  afler  the  end  of  the  ses- 

sions was  held  to  be  irregular.  The  costs,  therefore, 
never  having  been  ascertained  by  any  competent  author- 
ity, this  Court  cannot)  by  mandamus,  enforce  the  pay- 
ment of  an  indefinite  sum. 

Kelly  and  BramweUy  contr&. — The  defendants  are 
clearly  liable  to  pay  these  costs.  The  95th  section  of 
the  stat.  5  &  6  WilL  4,  c.  50,  enacts,  that  the  costs 
of  the  prosecution  shall  be  directed  by  the  Judge  of 
assize  before  whom  the  indictment  is  tried.  The  learn- 
ed Judge  who  tried  this  indictment  made  an  order  for 
the  costs  according  to  the  directions  of  the  statute. 
But,  assuming  that  the  Judge  should  refer  the  bill  for 
taxation,  there  is  no  officer  named  in  the  act  to  whom  he 
could  refer  it,  as  in  the  7  Geo.  4,  c.  64,  s.  22,  where  costs 
of  prosecutions  are  directed  to  be  ascertsdned  by  the 
proper  officer  of  the  Court  The  Judge  has  acted  in  ac- 
cordance with  the  power  given  him  by  the  statute,  and 
there  is  a  good  and  valid  order  which  this  Court  may 
enforce  by  mandamus.  Upon  application  for  the  costs 
of  a  mandamus  under  stat  1  TVllL  4,  c  21,  s.  6,  this 
Court  only  directs  that  costs  shall  be  paid,  they  do  not 
ascertain  any  specific  amount;  and  a  Judge  who  certifies 
for  costs  merely  certifies  that  a  particular  party  is  enti- 
tled to  costs,  without  specifying  any  sum.  K  the  Court 
hold  that  the  costs  must  be  taxed  at  the  trial,  this  result 
may  follow:  it  may  be  necessary  to  tax  them  before 
they  are  aU  incurred,  in  the  absence  of  the  party  who 
would  have  to  pay  tiiem,  and  by  one  who,  however  high 
his  station,  would  be  incompetent,  personally,  to  tax 
them,  and  who  could  not  command  the  assistance  of  a 
competent  person. 

Lord  Denman,  C.  J. — The  two  clauses  of  this  act 
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are»  undoubtedly^  calculated  to  give  a  great  deal  of  trou-        1344. 
blcy  andy  on  this  occasion,  the  Court  feels  itself  placed 


The  Qubbn 


Clark. 


in  considerable  difficulty.     An  indictment  was  prefer-  r. 

red  at  the  assizes  against  the  inhabitants  of  a  parish  for 
the  non-repair  of  a  road,  and,  at  the  trial,  the  defendants 
were  found  guilty.     This  is  a  case  in  which  there  can 
be  no  doubt  but  that  the  statute  meant  that  the  defend- 
ants should  pay  the  costs.     The  only  question  is,  whe- 
ther they  have  been  properly  called  on  to  pay  them* 
The  power  ^ven  to  the  Judge  of  assize  by  the  96th  sec- 
lion  is  to  direct  the  costs  of  such  prosecution.      [His 
Lordship  here  read  the  section.]     On  these  words  we 
must  hold,  that  the  meaning  is,  that  the  costs  of  such 
prosecution  thus  directed  to  be  paid  shall  be  ascertained 
either  by  the  Judge  himself  who  makes  the  order,  or,  if 
the  direction  be  given  in  general  terms,  that  the  costs 
shall  be  ascertained  in  the  usual  course  in  which  costs  are 
ascertained, — they  will  be  submitted  to  the  consideration 
of  the  proper  officer  of  the  court,  who  is  to  do  it.     We 
do  not  enter  into  niceties  as  to  Judges  of  oyer  and  ter- 
miner and  of  nisi  prius,  before  either  of  whom  these  in- 
dictments may  be  tried,  inasmuch  as  there  is  a  power  to 
remove  them  by  certiorari ;  but  the  meaning  is,  that  the 
Judge  who  tries  the  case,  either  at  the  quarter  sessions 
or  at  the  assizes,  shall  have  the  power  of  giving  the  di- 
rection.  In  this  case  the  Judge  has  given  a  direction,  but 
he  has  done  it  in  general  terms ;  he  has  not  ascertained 
the  costs,  nor  has  he  put  the  officer  in  motion  for  that 
purpose.     Under  these  circumstances,  we  are^  at  the 
end  of  two  years,  called  on  to  require  the  surveyor  to 
pay,  not  the  costs  which  the  Judge  ordered,  for  he  did 
not  order  any  specific  sum  as  costs, — not  the  costs  winch 
have  been  ascertained  by  taxation,  for  no  taxation  has 
taken  place, — not  the  costs  which  have  been  ascertained 
upon  inquiry  to  be  due,  for  no  inquiry  has'been  made> — 
but,  generally,  the  costs  incurred  in  the  prosecution. 


The  Queen 

V, 

Clark. 
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1844.  These  costs  yet  remain  to  be  ascertdined^  and  while  they 
are  80>  we  cannot  call  on  the  surveyor  by  mandamus  to 
do  any  such  act  as  to  pay  unascertained  costs^  or  to  en- 
ter on  an  inquiry  of  this  description. 

It  is  not  necessary  for  us  to  enter  on  the  question, 
how  far  the  change  of  parties  here  may  make  it  inexpe- 
dient for  the  Court  in  its  discretion  to  grant  such  a  rule, 
as  I  think  it  is  a  matter  to  which  a  mandamus  would  not 
be  applicable. 

Whatever  power  the  Judge  has  now  to  call  on  the 
surveyor  to  do  anything,  he  possessed  on  the  30th  of 
April,  when  the  refusal  took  place ;  if  he  has  the  power 
now,  he  had  it  then.  If  he  has  the  power  to  ascertain 
the  costs,  or  to  put  them  in  the  course  of  bdng  ascer- 
tained, he  may  be  called  upon  to  exercise  that  power 
now.  It  seems  that  he  has  thought  that  he  does  not 
possess  that  power.  If  he  is  right  in  that  opinion,  the 
case  must  fall  to  the  ground,  by  reason  of  his  want  of 
power  to  make  an  effective  order,  in  consequence  of  his 
not  being  called  upon  to  act  at  the  time.  If  he  does 
possess  that  power,  there  is  nothing  to  prevent  him  from 
exercising  it  now,  as  a  duty  cast  upon  a  Judge  of  assize 
to  exercise  the  powers  with  which  he  is  invested,  to 
carry  into  effect  the  provisions  of  a  statute  which  directs 
a  particular  thing  to  be  done.  Unfortunately  the  costs 
talked  of  do  not  mean  such  as  by  other  process  may  be 
proved  to  I;iave  been  incurred,  but  such  as  the  Judge, 
who  has  the  power  of  giving  them,  has  ascertained  or 
cau0ed  to  be  ascertained.  The  dilemma,  therefore,  is 
conclusive.  Either  the  Judge  had  not  the  power  at  all 
to  direct  the  inquiry  afler  he  left  the  Court,  or  he  pos- 
sessed such  power  as  a  collateral  and  independent  power ; 
and  it  is  only  on  the  latter  supposition  that  he  can  now 
be  called  on  to  act  If  he  sees  reason  to  think  differ- 
ently of  the  opinion  he  has  taken,  he  may  retrace  his 
steps,  and  put  the  party  now  in  the  situation  in  which 
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he  might  have  put  him  at  the  first  moment.     I  am,         i844. 
however,  of  opinion,  that  the  materials  presented  to  us    _     T"""^ 
form  no  sufficient  ground  for  making  this  rule  absolute.  v, 

Clark. 

Patteson,  J. — I  confess  I  entertain  doubt  whether  a 
mandamus  would  be  the  proper  remedy,  even  supposing 
the  amount  of  costs  to  be  ascertained.  In  that  case, 
perhaps,  there  might  be  some  ground  for  this  application; 
but  the  amount  here  not  being  ascertained,  we  are  asked 
to  send  a  mandamus  to  the  surveyor  to  pay  the  costs ; 
(whether  those  costs  are  lOL  or  10007.  we  do  not  know); 
or^  otherwise,  we  are  called  on  to  say  what  is  the  right 
sum  to  be  paid.  That  would  be  to  put  ourselves  in  the 
situation  of  taxing  officers  of  the  court,  and  to  ascertain 
what  costs  are  due  between  parties.  It  never  can  be 
contended  that  that  is  a  course  which  this  Court  is 
bound  to  pursue ;  that  in  all  cases  of  this  sort,  because 
they  have  not  specified  the  person  who  is  to  ascertain 
the  amoimt  of  costs,  the  Court  is  to  be  the  taxing  of- 
ficer. It  is  plain,  to  my  apprehension,  that,  when  it  is 
said  that  the  Judge  before  whom  the  indictment  is  tried 
shall  direct  the  payment  of  the  costs,  the  legislature 
meant,  that  the  amount  should  be  ascertained  under  his 
direction,  either  at  the  time  or  immediately  afterwards, 
by  the  officer  of  the  Court.  It  is  quite  plain  that  the 
meaning  of  the  legislature  must  be,  that  the  costs  should 
be  ascertained  in  the  ordinary  way  by  the  Judge  before 
whom  the  case  was  tried,  and  not  under  the  direction  of 
the  Court  of  Queen's  Bench.  That  being  so,  we  have 
not  the  power  to  do  what  is  now  asked.  There  are  many 
other  points  in  the  case  to  which  it  is  not  necessary  we 
should  now  refer.  It  is  sufficient  for  us  to  say,  that  we 
cannot  ascertidn  the  amount  of  the  costs,  and  that  we 
cannot  order  the  surveyor  to  pay  an  amount  whoUy  un- 
ascertidned. 

Williams,  J. — This  is  a  case  of  considerable  per- 
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1844.        plexitj.     It  is  clearly  a  case  in  which  the  costs  ought  to 
-,     ^  have  been  paid,  but  we  cannot  now  enforce  the  payment 

V.  of  them  by  mandamus.  It  seems  to  me,  that  there  has  been 

an  omission  on  the  part  of  the  persons  applying,  and  that 
we  have  not  the  power  of  doing  what  the  Judge  might 
have  done.  His  order  was  valid  for  the  purpose  of  set- 
ting the  proceedings  in  motion;  but  it  does  not  appear 
that  the  party  now  applying  did  set  in  motion  the  offi* 
cer  to  tax  the  costs,  as  he  might  have  done,  during  the 
time  that  the  Judge's  commission  lasted.  Suppose  he  had 
made  an  application  to  the  clerk  of  assize.  He  might 
have  done  so,  but  he  has  allowed  two  years  to  elapse 
without  taking  any  steps  in  the  matter.  How  can  we 
grant  a  mandamus  to  pay  an  unascertained  sum  of  mo- 
ney ?  When  we  tklk  of  the  Judge  of  assize,  we  do  not 
mean  a  Judge  of  any  particular  court,  but  a  Judge  of 
one  of  the  courts  sitting  at  the  assizes.  If  the  Judge 
who  tried  the  cause  has  yet  the  power  to  make  the 
order,  he  may  do  so,  and  an  indictment  will  lie  for 
disobeying  the  order. 

WiQHTMAN,  J. — It  is  with  Considerable  reluctance 
that  I  come  to  the  conclusion,  that  this  rule  must  be  dis- 
charged. It  is  clear  that  the  parish  ought  to  pay  these 
costs :  all  the  difficulty  that  exists  arises  out  of  the  mode 
of  proceeding.  Without  inquiring  into  these  difficul- 
ties so  far  as  they  apply  to  issuing  the  mandamus,  I  will 
found  my  opinion  on  the  assumption  that  the  mandamus 
has  actuiJly  issued.  Suppose  it  had  issued,  what  would 
be  the  form?  It  would  be,  that  the  defendant  must  pay 
a  sum  of  money  generally,  but  the  siun  could  not  be 
specified.  How  could  such  a  mandamus  be  obeyed  if 
any  one  item  in'  the  account  is  disputed  ?  What  is  the 
sum  to  be  paid  ?  Is  it  such  a  sum  as  the  prosecutor  may 
choose  to  demand?  The  costs  must  be  taxed,  or  the 
sum  otherwise  ascertained.  I  do  not  say  how  that  is 
to  be  done,  but  until  it  is  done  the  surveyor  cannot 
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know  what  he  is  to  pay.     Till  it  is  known  what  the  i844. 

costs  are,  there  is  an  insuperable  objection  to  our  issuing  T~ 

the  writ  to  give  effect  to  this  order.  v. 


IBBN 

Cla&k. 

Kule  discharged,  without  costs. 


The  Queen  «.  The  Justices  of  Kesteven.  April  25^, 

X  HIS  was  a  rule  calling  upon  the  justices  of  the  parts  The  ezamina- 
of  Kesteven,  in  the  county  of  Lincoln,  to  shew  cause  itated  a  settle- 
why  a  mandamus  should  not  issue  to  them  to  enter  con-  SeroTCllant 
tinuances  and  hear  an  appeal  against  an  order,  dated  P«™J»  **?.*?" 

,  ,  ,  .  prcnticeship  to 

let  September,  1843,  removing  Miriam,  the  wife  of  J.  Green,  for 
William  Welboum,  and  her  four  children,  from  the  MiSmtmre 
township  of  Spittlegate  to  the  parish  of  Great  Ponton,  Mwchf  1828, 

both  in  the  said  parts.  andthepequisite 
service,  aiM^ 

The  following  facts  appeared  by  an   affidavit  of  forty  days' resi- 

denoe  in  P. 

The  grounds  of  appeal  stated,  "  that  the  panper,  after  his  service  with  the  said  msster, 
and  by  his  consent,  for  part  of  the  time  of  the  said  apprenticeship,  to  wit,  from  May,  1833, 
to  the  end  of  the  said  term,  served  one  S.  Nowell,  of  Grosvenor- square,  Pimlico,  under  the 
said  indenture,  in  a  third  parish,  H.,  and  resided  therein  more  tiian  forty  days  during  such 
service,  being  single,"  &c. 

At  the  trial,  the  case  of  the  respondents  being  admitted,  they  objected  that  the  grounds 
of  appeal  were  not  sufficient  in  particularity  as  to  the  house  in  H.  where  the  alleged  service 
took  place,  to  entitle  the  appellants  to  give  evidence  in  support  of  that  settlement.  The 
sessions,  after  argument,  being  of  that  opinion,  confirmed  the  order  without  hearing  the 
evidence.  Upon  motion  for  a  mandamus  to  them  to  enter  continuances  and  hear  the 
appeal — Held,  (overruling /Se^tna  v.  The  Ju$tice9  of  Camartfonshire,  2  Q.  B.  R.  325,  and 
Regina  y.  TheJtuticet  of  the  West  Riding,  Id.  331,)  that,  as  the  sessions  had  not  de- 
dined  jurisdiction,  but  had  entertained  the  point,  which  was  one  peculiarly  for  their  con- 
sideration, (not  being  a  preliminary  question  of  law,  as  whether  a  particular  rule  of  practice 
is  consistent  with  law),  this  Court  would  not  interfere  by  mandamus. 

Where  such  questions  are  raised  at  sessions,  the  justices,  if  they  have  any  doubt,  should 
not  stop  the  case,  but  hear  and  determine  it  upon  the  facts,  and  reserve  the  point  for  the 
consideration  of  this  Court. 

TtuR  sessions  confirmed  the  order  of  removal,  subject  to  a  case  which  concluded  thus : 
'*  The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  is,  whether  the  grounds  of 
appeal  were  insufficient ;  if  so,  the  order  of  removal  to  stand  confirmed,  otherwise,  eowtinU' 
anee$  are  to  be  entered  and  the  appeal  heard:*  * — Held,  that  this  Court  would  not  hear  a  case 
stated  with  such  a  conclusion,  merely  for  the  purpose  of  putting  the  sessions  in  motion. 

Quisre,  whether  the  reservation  of  a  case  in  such  a  form,  which  precludes  the  appellants 
firom  bringing  it  up,  deprives  them  of  their  claim  to  the  remedy  by  mandamus. 
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1844.         the  attorney  for  the  appellants,   who  conducted  llie 
The  Quebn    ^^*^  ^*  ^®  Boum  Sessions,  where  attomies  only  prao- 
_^   ,  "•.       ^  tise: — 

The  Justices  of 

Kesteven.  The  examinations  on  which  the  order  was  founded  set 
up  a  settlement  acquired  by  William  Welboum,  the 
husband  of  the  pauper,  in  Great  Ponton,  by  apprentice- 
ship to  John  Green,  stonemason,  for  six  y^ars,  under  an 
indenture  dated  24th  of  March,  1828,  and  seryioe  under 
it,  and  residence  in  Great  Ponton  more  than  forty  days 
during  such  service;  and  stated,  that  he  slept  in  Great 
Ponton  the  last  night  of  the  apprenticeship. 

Notice  of  appeal  and  a  statement  of  the  grounds  of 
appeal  were  duly  served,  denying,  that  the  pauper  slept 
the  last  night  in  Great  Ponton;  and  setting  up  a  settle- 
ment acquired  in  Harlaxton,  (inter  alia),  as  follows: — 
**  And  also  that  the  said  W.  Welboum,  after  his  service 
with  his  master,  the  said  John  Green,  for  part  of  the  said 
term  of  the  said  apprenticeship,  with  the  consent  of  his 
said  master,  to  wit,  from  May  or  June,  1833,  to  the  end 
of  the  said  term,  served  one  Samuel  Nowell,  of  Grosve- 
nor-square,  Pimlico,  in  the  county  of  Middlesex,  builder, 
under  the  said  indenture  in  the  examination  mentioned, 
in  the  parish  of  Harlaxton,  in  the  said  parts  of  Keste- 
ven, in  the  said  county  of  Lincoln,  and  inhabited  and  re- 
sided therein  more  than  forty  days  during  such  service, 
being  then  single  and  unmarried,  and  without  child  or 
children." 

At  the  sessions,  the  attorney  who  conducted  the 
case  for  the  respondents,  as  their  prim&  &cie  case 
was  admitted,  proceeded  to  take  an  objection  to  the 
statement  of  the  grounds  of  appeal,  previously  to  evi- 
dence being  entered  into  for  the  appellants.  The 
objection  was,  that  it  was  incompetent  for  the  appel- 
lants to  go  into  or  give  any  evidence  in  support  of 
the  alleged  settlement  in  Harlaxton,  inasmuch  as  the 
statement  of  the  grounds  of  appeal  did  not  set  forth 
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the  particular  house  in  Harlaxton  in  which  W.  Wei-         1844. 
bourn  resided  during  his  service  under  the  indenture,     thT^uebn 
and  did  not  specify  or  particularise  the  house  by  the  ^\ 

.  The  Justices  of 

name  of  the  landlord,  or  m  any  other  manner;  and  that  Kssteven. 
this  was  the  more  material,  as  Mr.  Nowell  did  not  re- 
side in  the  parish,  but  more  than  one  hundred  miles 
fipom  it,  being  only  employed  there  in  building  a  large 
hall,  for  which  purpose  he  employed  more  than  two 
hundred  workmen,  from  all  parts  of  the  country,  some 
lodging  in  the  parish,  and  some  in  the  neighbouring 
Tillages,  but  almost  all  totally  unknown  to  their  em- 
ployer. He  cited  Regina  v.  The  Justices  of  Sussex  (a) 
in  support  of  the  objection. 

It'was  contended  by  the  appellants,  that  this  objection 
was  invalid;  but  the  justices,  afler  argument,  determined 
that  the  statement  of  grounds  of  appeal  relating  to  the 
alleged  settlement  in  Harlaxton  was  insufficient  in  par- 
ticularity, because  the  house  in  which  W.  Welbourn  re- 
sided at  Harlaxton  was  not  specified  by  the  name  of  the 
landlord  thereof^  or  in  any  other  manner,  and  conse- 
quently  they,  the  justices,  could  not  receive  any  evidence 
in  support  of  such  alleged  settlement. 

The  justices,  therefore,  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  in 
manner  following,  (that  is  to  say) — If  this  Court  should 
be  of  opinion  that  the  statement  of  the  grounds  of  ap- 
peal was  insufficient  in  particularity,  then  the  order  of 
removal  to  stand  confirmed;  but  should  this  Court  be  of 
a  contrary  opinion,  that  continuances  should  be  entered, 
and  the  Justices  should  proceed  to  hear  the  said  appeaL 

The  affidavit  also  stated,  that  a  witness  was  present  on 
the  part  of  the  appellants,  ready  to  be  examined  as  to 
the  fact  of  the  alleged  settlement  in  Harlaxton;  and 
also,  that  the  deponent  was  not  aware,  at  the  time  of  tak- 

(oj  10  A.  &E.  682. 
VOL.  I.  M  N.  8,  C. 
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1844.         ing  the  case,  of  the  late  determination  of  this  Court  not 
to  enter  upon  cases  where  the  opinion  of  this  Court  is 

The  Qubbn  i     •         /.  i  i  t     i        .  i  /»   i 

V,  not  conclusive  oi  the  appeal,  on  the  heanng  whereof  the 

Kbstbvbn.**  poi^t  in  dispute  has  arisen;  and  that,  unless  this  Court 
will  allow  a  writ  of  mandamus  to  be  issued,  the  appd- 
lants  will  have  no  remedy  against  the  decision  of  the  said 
justices,  although  the  case  was  granted  by  the  justices 
under  a  belief  that  it  would  be  received. 


MeUoT  shewed  cause,  and  took  a  preliminary  objec- 
tion,  that,  as,  at  the  conclusion  of  tiie  appeal,  when  tiie 
sessions  had  decided  against  the  appellants  op  the  insuf- 
ficiency of  the  grounds  of  appeal,  they  applied  for  and 
obtained  a  special  case,  the  parties  having  chosen  their 
remedy,  this  Court  will  not  interfere  by  mandamus: 
Rex  V.  The  Justices  of  the  West  Riding  (a).  Rex  v.  The 
Justices  of  Suffolk  (i),  and  Rex  v.  The  Justices  of  North" 
amptonshire  (c). 

fVhitehurst,  contrd. — There  is  no  doubt  that  where  a 
party  has  not  been  heard  he  is  entitied  to  a  mandamus, 
unless  the  reservation  of  a  case  deprives  him  of  it :  Re- 
ffina  V.  The  Justices  of  Carnarvonshire  (d).  The  princi- 
ple is,  tiiat,  where  there  has  been  another  complete 
remedy  given  by  the  sessions,  tiiis  Court  will  not  grant 
a  mandamus.  But  tiiat  is  not  the  case  here,  the  ap- 
pellants have  no  such  remedy,  as  the  case,  not  being 
granted  generally,  but  with  such  an  alternative  as  this 
Court  will  not  allow  to  be  submitted  to  them,  cannot 
be  brought  up;  so,  if  the  mandamus  is  refused,  they 
are  without  redress.  In  Regina  v.  Wistaw  (e)  Lord 
Denman^  C.  J.,  said,  that  this  Court  could  not  hear  a 
case  so  stated,  that  the  sessions  asked  this  Court  to  de- 

(a)  1  A.  &  E.  606.  {d)  2  Q.  B.  R.  325. 

(h)  6  A.  &  E.  109.  \e)  1  G.  &  D.  681. 

(c)  Id.  Ill,  n. 
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dde  the  case^  and  appeared  ulso  to  reserve  to  themselves        i844. 
the  riffht  of  comini?  to  a  decision  of  their  own  upon    „^    ^! 

r.  "^  \  The  Queem 

it  aiterwards.     [Pattesony  J. — It  does  not  appear  that  v, 

i_.     ,   J  .      .i_     /»  •/»      "      i_    J       1     1   ii  The  Justices  of 

you  objected  to  the  lorm,  or^  li  you  had  asked  the  ses-  Kestevbn. 
fiionSy  they  might  have  drawn  it  up  differently.]  A 
subsequent  sessions  could  not  alter  it;  when  a  judgment 
18  given  in  a  particular  form,  the  chairman  must  abide 
by  it,  and  then  it  might  have  been  too  late  to  apply  for 
a  mandamus.  [Wightmany  J. — You  might  have  aban- 
doned your  case,  and  then  you  would  have  brought 
yourself  within  one  of  the  cases  cited.]  There  is  no 
obligation  on  parties  to  do  that ;  imless  the  rule  of  law 
is  imperative,  they  ought  not  to  be  turned  round  on  a 
technical  objection.  If  this  mandamus  is  refused  by 
an  astute  construction  of  the  practice,  the  ends  of  justice 
will  be  defeated  by  preventing  the  merits  from  being 
heard. 

Lord  Dbnman,  C.  J. — We  had  better  hear  the  case. 

MeUor, — There  are,  then,  two  answers  to  this  appli- 
cation for  a  mandamus :  1 .  The  first  question  is,  whe- 
ther the  sessions  have  declined  a  jurisdiction  which  they 
ought  to  have  exercised;  if  they  have  not,  but  have  de- 
cided upon  a  point  of  law,  or  fact,  whether  they  are  right 
or  wrong  in  their  decision,  this  Court  will  not  constitute 
itself  a  Court  of  appeal  to  correct  them.  The  division 
between  grounds  of  appeal  and  examinations  is  twofold: 
they  may  be  defective  in  substance,  that  is,  the  facts 
may  be  particularly  stated,  but  sufficient  facts  not  stat- 
ed, or  they  may  not  be  stated  with  sufficient  particularity ; 
as  is  put  by  Coleridgey  J.,  in  Regina  v.  Charlbury  and 
Walcott{a) :  "The  antagonist  either  says,  that  they  have 
not  given  him  sufficient  information  to  entitle  them  to 

(a)  3  Q.  B.  R.  378. 
M  2 
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1844.         prove  their  case ;  or  he  says,  that  the  case  is  clearly 
Tub  Queen     ^^^^9  hut  that,  admitting  it  as  stated,  it  is  not  enough. 

-,^   ^  ^'.       ^   That  is  the  result  of  a  literal  interpretation  of  the  statute. 
The  Justices  of  ,      r  ^       , 

Kksteven.  Whether  that  which  the  statute  requires  has  been  com- 
plied with,  the  sessions  are  to  judge.  When  they  decide 
on  this,  it  is  just  the  same  as  if  they  heard  all  the  case." 
So,  the  particularity  of  the  grounds  here  was  a  question 
for  the  sessions;  they  have  not  declined  jurisdiction,  for 
they  went  into  the  point,  and  it  was  argued  and  decided ; 
and  this  Court  wiU  not  direct  them  to  come  to  any  par- 
ticular conclusion.  That  was  the  case  in  Regina  v.  Kinga^ 
clere  (a),  where  the  question  was,  whether  a  date  of  re- 
lief in  the  examinations  was  or  was  not  material.  So, 
in  Rex  v.  The  Justices  of  Carnarvon  (i).  Rex  v.  Fries- 
ton  (c).  Ex  parte  Overseers  of  Ackworth  (d)y  and  In  re 
Pratt,  (e)f  the  Court  refused  to  interfere.  So,  in  Ex  parte 
Broseley  (/),  the  Court  thought  the  sessions  were  the  pro- 
per judges  of  the  materiality  of  a  variance,  and  refused  a 
mandamus;  as  they  did,  also,  where  the  sessions  were 
equally  divided,  Rex  v.  The  Justices  of  Monmouthshire  {g)y 
and  where  a  magistrate  who  was  interested  had  taken 
part  in  the  proceedings :  Rex  v.  The  Justices  of  Monmouth- 
shire (A) .  Regina  v.  The  Justices  of  Carnarvonshire  (i)  will 
be  relied  on  by  the  other  side.  That  case  is  inconsistent 
with  the  former  and  subsequent  decisions,  many  of  which 
were  not  cited  in  the  argument  there.  In  Regina  v.  The 
Justices  of  the  West  Riding  (A),  the  point  does  not  appear 
to  have  been  taken. 

2.  But,  secondly,  the  sessions  were  right  in  th^  deci- 
sion. The  objection  was,  that  the  grounds  of  appeal 
were  defective  in  not  stating  the  name  or  descnption  of 

(a)  3  Q.  B.  R.  388.  (  /)  Id.  423 . 

(b)  4  B.  &  A.  86.  (^)  4  B  &  C.  849. 

(c)  5  B.  &  A.  597.  (A)  8  B.  &  C.  139. 
(i)  3  Q.  B.  R.  397,  n.  {%)  2  Q.  B.  R.  325. 
(tf)  7  A.  &  E.  27.  (k)  Id.  331. 
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the  person  with  whom  the  pauper  served.    There  might         1844. 
be  a  difference  in  the  particularity  required  as  to  different    ^^^  quebn 
narishes ;  in  some  the  landlord's  name  has  been  held  to  _.    ,  ^\ 

*^  ...  The  JoBtices  of 

be  material,  as  in  Regina  v.  The  Justices  of  the  Eastern     Kbsteyek. 
Division  of  Stissex  (a)  and  Reffina  v.  2%^  Recorder  of 
Pontefraci  (i),  and  in  such  a  case  as  this  it  was  essenti- 
allj  sa 

Whiiehursiy  contni. — Where  a  party  goes  to  the  ses- 
sions with  his  grounds  of  appeal  stated  correctly,  he  has 
a  right  to  be  heard;  and  if  the  sessions  decide  oil  a  pre* 
liminary  objection,  and  refuse  to  hear  the  merits  of  the 
case,  a  mandamus  will  issue  to  compel  them.  The  ques- 
tion used  formerly  often  to  arise^  upon  a  decision  of  the 
sessions,  as  to  whether  the  notice  of  appeal  was  suffi- 
cient In  those  cases  this  Court  always  decided  that 
the  merits  had  not  been  heard,  and  therefore  issued  a 
mandamus.  That  determined  no  more  than  that  a  party 
shall  be  heard  at  the  sessions;  if  he  has  been  heard, 
the  Court  will  not  interfere.  The  Court  is  not  asked 
here  to  review  the  decision  of  the  sessions  in  the  case 
as  having  been  heard,  but  where  a  hearing  has  been  re- 
fused ;  so  that  a  mandamus  is  requisite  to  insure  justice 
between  the  parties.  The  question,  therefore,  turns 
on  the  sufficiency  of  the  grounds  of  appeal.  The  ap- 
pellants relied  on  a  settlement  in  a  third  parish,  which 
it  was  objected  they  could  not  go  into,  as  the  particular 
house  in  which  the  service  took  place  was  not  stated ; 
the  sessions  so  held,  and  refused  to  go  into  the  case  at 
all.  A  mandamus  is  not  to  be  refused  because  that  point 
was  argued;  the  merits  were  not  heard.  Regina  v.  TTie 
Justices  of  Carnarvonshire {c)  is  precisely  in  point;  there 
the  question  was  on  the  sufficiency  of  the  grounds  of  ap- 
peal as  to  dates,  and  the  sessions  having  confirmed  the 

(a)  10  A.  &  E.  682.         (b)  2  Q.  B.  R.  548.  (c)  Id.  325. 
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1844.        order  of  removal,  without  hearing  the  appellants,  this 
Court  issued  a  mandamus  commanding  them  to  hear. 

The  Queen     rr»i  •  /»         t 

V.  That  case  is  confirmed  by  Regina  v.  The  Justices  of  the 

Kestevbn.  W^st  Riding  (a),  where  the  sessions  refused  to  hear  evi- 
dence in  support  of  the  order  of  removal,  and  a  manda- 
mus was  granted.  In  Rex  v.  The  Justices  of  Derby^ 
shire  (Ji)y  the  question  was  discussed  in  this  Court, 
whether  the  sessions  were  right  or  wrong  in  rejecting  a 
statement  of  grounds  for  insufficiency  in  dates  and  names, 
which  it  would  have  been  idle  to  discuss  if  the  judg- 
ment of  the  sessions  is  conclusive. 
As  to  the  second  point — 

Lord  Denman,  C.  J. — You  cannot  alter  the  question 
by  argument  upon  the  nature  of  the  grounds  of  appeaL 
In  this  case  there  is  one  thing  satisfactory:  it  must  now 
be  taken  to  be  universally  known,  that  this  Court  will 
not  decide  a  question  merely  for  the  purpose  of  putting 
an  inferior  court  in  motion,  with  a  view  to  its  entering 
upon  a  particular  trial :  we  will  give  an  opinion  upon  a 
point  of  law,  if  the  decision  of  the  inferior  court  shall 
render  it  necessary,  but,  if  they  ask  us  merely  whether 
they  are  to  go  forward  or  not,  we  will  not  tell  them, 
merely  to  create  new  expense  and  new  litigation. 

This  is,  therefore,  satisfactory;  the  other  is  a  matter  of 
not  quite  unmixed  satisfaction,  for  we  feel  ourselves 
bound  to  overrule  two  cases,  in  one  or  other  of  which, 
I  believe,  all  this  Court  concurred.  The  decision  in 
the  case  of  Regina  v.  TTie  Justices  of  Carnarvonshire  (c) 
was  clearly  wrong ;  and,  if  any  distinction  can  be  made 
as  to  degrees  in  wrong,  it  seems  to  me  that  the  deci- 
sion in  Regina  v.  TTie  Justices  of  the  West  Riding  (d) 
was  still  more  wrong.     It  may  be,  that  we  were  misled 


(a)  2  Q.  B.  R.  831.  (c)  2  Q.  B.  R.  325. 

{b)  6  A.  &  E.  885.  (d)  Id.  331. 
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by  Bomething  in  those  cases;  but  we  took  upon  ourselves        1344. 
to  say,  that  the  sessions  had  not  only  introduced  an  un-    „^"'*^' 

,  The  Queen 

reasonable  rule  of  practice,  but  had  done  wrong  on  a  v. 

•    .      /»      "J  .1     .  •     A     xi!  ±^  The  Justices  of 

point  of  eyidenceptnat  was,  in  truth,  granting  a  new  Kestbyen. 
trial  upon  the  evidence  in  each  case.  It  is  stated  in  the 
first,  that  this  Court  will  set  the  sessions  right  upon  a 
preliminary  objection ;  and  so  we  will,  if  that  objection 
is  clearly  on  a  preliminary  point  of  law,  as  on  a  question 
whether  a  rule  of  practice,  consistent  with  law,  is  or  is 
not  established,  and,  consequentiy,  whether  jurisdiction 
is  or  is  not  improperly  declined;  but  if,  in  the  case  of 
a  preliminary  objection,  the  sessions  decide  on  a  matter  of 
feet,  we  are  bound  by  what  they  have  decided.  I  adhere 
to  what  was  said  by  my  Brother  Coleridge  and  the  rest  of 
the  Court  in  Regina  v.  Bridgewater  (a),  that  the  suffi- 
ciency of  grounds  of  appeal  in  matters  of  fact  is  a  ques- 
tion entirely  for  the  sessions.  There  may  be  sufficiency 
or  deficiency  in  those  grounds  from  a  variety  of  circum- 
stances, of  which  the  court  below  must  be  the  best 
judges.  This  is  not  the  first  time  of  our  saying  this.  I 
think  we  laid  down  the  same  rule  in  last  term,  or  the 
term  before.  An  attempt  was  made  then  to  distin- 
guish the  case  of  Regina  v.  The  Justices  of  Carnarvon^ 
shire  (J),  which  is  not  done  here :  the  other  clearly  can- 
not be  maint^ned;  and  we  are,  therefore,  called  upon  to 
say  aye  or  no,  whether  we  were  right  or  wrong  in  those 
cases,  and  that,  being  convinced  we  were  wrong,  we  are 
bound  to  say  so. 

Pattbson,  J. — ^If  a  question  of  this  kind  be  raised  at 
sessions^  and  any  doubt  exists  whether  the  appeal  ought 
to  go  on,  it  ought  to  be  heard,  and  the  sessions  should 
determine  tiie  same,  subject  to  a  case  on  th^  point  of  law. 
I  hope  it  will  now  be  distinctiy  understood  that  tiiat  is 

(a)  10  A.  &  E.  693.  (h)  2  Q.  B.  R.  325. 
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1844.        the  proper  course  to  be  adopted,  and  that  the  sessions  will 

_^    "Z  not  refrain  from  hearing:  the  case  because  they  are  not 

Thb  Quebn  .  ,  .®  •', 

V.  satisfied  as  to  its  sufficiency.     Let  them  determine  that 

Kkstkvbn.  finally,  if  they  have  no  doubt;  but  if  they  have,  before 
granting  a  case,  let  them  hear  it  throughout. 

As  to  whether  Mr.  Whitehurst  was  entitled  to  say  no 
case  has  been  taken  up  by  him,  perhaps  there  may  be 
some  doubt,  whether,  when  a  case  is  so  granted,  the 
party  asking  for  it  ought  not  to  remonstrate  with  the 
sessions,  and  say  he  declines  to  take  a  case  in  such  a  form ; 
and  then,  if  they  refused  to  grant  what  he  asked,  he 
might  be  entitled  to  come  to  this  Court  for  a  mandamus. 
It  may  be,  that,  in  this  instance,  the  persons  who  con- 
ducted the  case  at  the  sessions  did  not  know  the  view 
taken  by  this  Court  as  to  the  mode  in  which  cases  ought 
to  be  stated;  but  I  should  think  that  is  now  thoroughly 
understood. 

I  was  not  present  at  the  decision  of  Regina  v.  The 
Justices  of  Carnarvonshire  (a),  but  I  was  at  that  of  Be- 
gina  v.  The  Justices  of  the  fVesi  Riding  (i),  whidi  is 
worse.  It  is  better  that  in  future  the  direction  should 
be  fully  understood  and  followed,  that  when  the  ques- 
tion is,  whether  sufficient  information  has  been  given  to 
enable  the  appellants  to  go  into  their  case,  that  question 
is  for  the  sessions,  and,  under  such  circumstances  as 
these,  they  ought  to  hear  the  whole  of  the  matter,  and 
determine  upon  it 

Williams,  J. — One  reason  for  the  decision  in  Regina 
V.  The  Justices  of  Carnarvonshire  (a)  was  the  misappli- 
cation of  the  term  "  preliminary  point,"  upon  whidi  the 
sessions  refused  to  hear;  and,  supposing  a  party  had  not 
been  allowed  to  enter  into  his  case  at  all,  and  some  fan- 
ciful reason  had  existed  for  not  hearing,  that  might  be 

(a)  2Q.  B.  R.d25.  {h)  Id.  331. 


The  Queen 

V. 
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ground  for  application  to  this  Court.  But  is  that  the  1344. 
case  here  ?  It  is  impossible  to  say,  CTen  as  Mr.  White- 
hurst  Imnself  puts  it,  that  this  case  was  not  heard  by  the 
sessions.  If  it  had  not  been,  he  might  have  had  reason  for  "^/'^'^^^^ 
being  discontented;  but  I  think,  that^  the  case  having 
come  oh,  the  point  being  for  their  decision,  and  they  de- 
termining it,  the  decision  of  the  appeal  has  in  this  instance 
taken  place. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  I  was  a 
party  to  one,  though  not  both,  of  the  decisions  in  ques- 
tion. Both  proceeded  on  an  erroneous  view  of  what  was 
right  with  regard  to  disposing  of  a  preliminary  objection. 
That  is  in  strictness  a  preliminary  objection,  where  it 
depends  on  the  validity  of  any  rule  of  practice.  If  this 
had  been  a  mere  matter  of  practice,  it  might  have  been 
well.  But  in  this  case  the  sessions  did  more,  they  de- 
cided on  a  matter  of  fact,  and  one  which  touched  the 

merits  of  the  case. 

Kule  discharged  (a). 

(a)  The  following  case  was  decided  in  this  term  : — 

The  Queen  v.  The  Justices  of  Cornwall.  May  Sth* 

In  this  case  Greenwood  had  ohtained  a  rule  nisi,  (Jan.  16th,  1844),  Where  grounds 
calling  on  the  defendants  to  shew  cause  why  a  mandamus  should  not  ^^  *PP^ 
issue,  commanding  them  to  enter  continuances,  and  hear  an  appeal  ^^^  ^f  removal 
against  an  order  of  two  justices  for  the  removal  of  Richard  Gray  and  set  up  a  settle- 
his  family  from  the  parish  of  Redruth  to  the  parish  of  Kenwyn,  both  »«?*  i"  *>»^ 
in  the  county  of  Cornwall.  p^ticeship," 

The  appellants,  in  their  grounds  of  appeal,  relied  on  a  settlement  but  gave  no 
by  apprenticeship  in  a  third  parish,  subsequent  to  that  set  out  in  the  ^^     h     W 
examinations.    The  date  of- the  indenture  was  not  given.     On  the  and  theses- 


trial  of  the  appeal,  the  respondents  contended  that  the  appellants  sions,  therefore, 

could  not  give  evidence  to  prove  their  case,  because  their  grounds      Jz  .    ™  "*" 

of  appeal  were  insuflScient,  for  not  giving  the  date  of  the  apprentice-  confirmed  the 

ship.    The  sessions  were  of  that  opinion,  and  confirmed  the  order.       order,  this 

Court  refused 

Af.  Smith  now  shewed  cause.— J?^^mo  v.  The  Justices  of  Kest-  *? '****'**'"?'^ 

€ven  settles  this  point.     The  sessions  have  held  that  the  grounds   ^^  fessions 

were  the  proper 
judges  whether  the  date  was  necessary* 
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1844.  ^^  appeal  are  not  sufficiently  particular,  and  they  are  die  proper 

^"-^v— •^       judges  of  that  question.    The  Court  here  called  on 

The  Quben 

9.  Greenwood,  contra. — ^The  argument  of  the  respondents  assumes 

The  Justices  of   that  every  indenture  of  apprenticeship  has  a  date. 
Cornwall. 

Lord  Denm AN,  C.  J. — No;  it  only  assumes  that  the  date  was  ne- 
cessary in  this  case,  of  which  the  sessions  were  the  proper  judges. 

Per  Curiam  (a). — 

Rule  discharged,  with  costs  to  the  justices  only. 

(a)  Lord  Denman,  C.  J.,  Paitesotiy  fVilUams,  and  WightmaUf  Js. 


April  2JQth.  Ward  v,  Stevenson  and  Another. 

A  local  act,  X  HIS  was  an  action  of  trespass  for  taking  the  goods 

64, 8.75,  pro.  of  the  plaintiff.     The  defendants  were  justices  of  the 

posbg*for^e  P^^^  ^^^  *^®  *^^^  ^^  Cambridge,  and  the  plaintiff  was 

of  certain  goods  convicted  on  the  3rd  day  of  January,  1843,  in  the  pe- 
on the  footway  ••/••■i 

of  a  street,  nn-  nalty  of  20^.,  under  the  provisions  of  a  local  act,  (34 

of  lO^iTand  by  ^^^'  ^'  ^  1^)>  ^^  placing  and  exposing  for  sale  cer- 

sect.  90,  the  tain  ropes  and  sacks  on  the  footway  of  a  certain  street 

justices  have  ^   ^                                                     ''                  ^ 

a  summary  ju-  and  public  passage  of  the  town  of  Cambridge.     The 

enforce  thepay.  phuutiff  refused  to  pay  the  penalty,  and  on  the  17th  of 

prai^*^By  Jaiiuary*    1843,  a  distress-warrant  issued    under  the 

a  subsequent  hands  and  seals  of  the  defendants,  and  a  fishinir-net  be- 

act,  34  Geo.  3,  .                              ,     .                    .                               ° 

c.  104,  intituled  longing  to  the  plaintiff  was  seized.     The  question  for 

amend  imd  en-  ^^  opinion  of  the  Court  was,  whether  the  defendants 

large  i^e  form-  ^^^^  authorised  to  issue  a  warrant  of  distress  and  sale 

er  act,    the  sec- 
tion in  the  first  for  the  purpose  of  requiring  payment  of  the  said  sum 

act  creatine  the  _ 

offence  is  re-  of  20^.     If  the  Court  shall  be  of  opinion  in  the  nega- 

enacted,  wi^"  *^^®*  *^®^  ^^  defendants  agree  that  a  judgment  for  the 

this  difference, 
that  the  penal^^ 

is  made  20«.  instead  of  10«.  There  was  no  clause  in  the  last  act  as  to  the  mode  in  which  the 
penalty  should  be  enforced : — Held,  that,  as  the  first  act  was  repealed  by  the  second,  the 
justices,  having  granted  a  distress-warrant  for  the  purpose  of  enforcing  payment  of  a  pe- 
nalty imposed  by  this  latter  act,  were  liable  to  an  action  of  trespass. 
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sum  of  40s.  and  full  costs,  as  between  party  and  party^         1844. 
shall  be  entered  against  them,  by  confession,  immedi-        -^ 
ately  after  the  decision  of  this  case,  or  otherwise  as  the  tu 

Court  may  think  fit ;  but  if  the  Court  shall  be  of  opi- 
nion in  the  afSrmative,  then  the  plaintiff  agrees  that  a 
judgment  may  be  entered  against  him  of  nolle  prosequi 
immediately  after  the  decision  of  this  case,  or  otherwise 
as  the  Court  may  think  fit. 

The  28  Gea  3,  c.  64,  being  an  act  for  the  better 
paving,  cleansing,  and  lighting  the  town  of  Cambridge, 
for  removing  and  preventing  obstructions  and  annoy- 
ances, and  for  widening  the  streets,  lanes,  and  other  pas- 
sages within  the  said  town,  enacts,  in  the  75th  section, 
'^  That,  if  any  person  or  persons  shall  set,  place,  or  ex- 
pose to  sale,  or  cause,  permit,  or  suffer  to  be  set,  placed, 
or  exposed  to  sale,  any  goods,  chattels,  wares,  or  mer- 
chandises whatsoever  on  the  foot  or  carriage  way  of  any 
street,  lane,  or  public  passage  in  the  said  town,  (except 
the  selling  of  butter,  fowls,  cheese,  eggs,  com,  and  other 
customary  articles  and  things,  as  heretofore  usual  on 
market-days),  or  hang  up  or  expose  any  goods,  wares, 
merchandises,  or  any  other  matter  or  thing,  upon  any 
flap-window,  or  otherwise,  so  as  to  obstruct  or  incom- 
mode the  passage  of  the  foot  or  carriage  way  of  any 
street,  lane,  or  public  way  in  the  said  town ;  every  per- 
son so  offending  in  either  of  the  said  cases  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  ten  shillings 
over  and  above  such  penalties  as  are  inflicted  on  any  or 
either  of  the  said  offences  by  any  law  or  statute  now  in 
being." 

Section  90  enacts,  ^^  That  all  penalties  and  forfeitures 
by  this  act  imposed,  the  manner  of  levying  and  reco- 
vering whereof  is  not  hereby  otherwise  particularly  di- 
rected, shall  be  levied  and  recovered  by  distress  and 
sale  of  the  offender's  goods  and  chattels,  by  warrant  un- 
der the  hand  and  seal  of  any  one  justice  of  the  peace  for 
the  said  town  of  Cambridge,  which  warrant  such  justice 


Ward 
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1844.         is  hereby  empowered  to  grant  upon  the  confession  of  the 
party  or  parties^  or  upon  the  information  of  any  one  or 
V.  more  credible  witness  or  witnesses  upon  oath,  which  oath , 

such  justice  IS  hereby  empowered  to  administer;  and  the 
penalties  and  forfeitures,  when  recovered,  shall  be  paid 
to  the  treasurer,  or  such  other  person  as  the  said  com- 
missioners, at  any  meeting,  shall  appoint  for  that  pur- 
pose, and  be  applied  towards  the  purposes  of  this  act ; 
and  in  case  sufficient  distress  shall  not  be  found,  or  such 
penalties  or  forfeitures  shall  not  be  paid  forthwith,  it 
shall  and  may  be  lawful  to  and  for  such  justice,  and  he 
is  hereby  authorised  and  required,  by  warrant  under  his 
hand  and  seal,  to  cause  the  offender  or  offenders  to  be 
committed  to  the  common  gaol  or  house  of  correction, 
there  to  remain,  without  bail  or  mainprise,  for  any  lime 
not  exceeding  three  calendar  months,  nor  less  than  four^ 
teen  days,  unless  such  penalties  and  forfeitures  and  all  rea- 
sonable charges  shall  be  sooner  fully  paid  and  satisfied." 
The  34  Geo.  3,  c.  104,  was  passed  to  amend  and  en- 
large the  powers  of  the  former  act.  Section  23  (after 
reciting  and  repealing  the  75th  section  of  the  former  sta- 
tute) enacts,  **That,  if  any  person  or  persons  shall  set, 
place,  or  expose  to  sale,  or  cause,  permit,  or  suffer  to  be 
set,  placed,  or  exposed  to  sale,  any  goods,  chattels,  wares, 
or  merchandises  whatsoever  on  the  foot  or  carriage  way  of 
any  street,  lane,  or  public  passage  in  the  said  town  (except 
the  selling  of  butter,  fowls,  cheese,  eggs,  and  other  cus- 
tomary articles  and  things  as  heretofore  usual  on  market 
days),  or  hang  up  or  expose  any  goods,  wares,  or  mer- 
chandises, or  any  other  matter  or  thing,  so  as  to  project 
beyond  the  line  of  their  windows,  every  person  so  offend- 
ing in  either  of  the  said  cases  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  twenty  shillings  over 
and  above  such  penalties  as  are  inflicted  on  any  or  either 
of  the  said  offences  by  any  law  or  statute  now  in  being." 

KeOy  and  Gunning,  for  the  plamtiff. — The  conviction 
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-was  made  under  the  23rd  section  of  the  34  Geo.  3^  c.  1844. 
104.  The  28  Geo.  3,  c.  64,  s.  75,  subjects  the  person  ward 
who  exposes  goods  for  sale  on  the  footway  to  a  penalty  v. 

of  10^.,  and  in  case  oi  non-payment  justices  have  power, 
by  section  90,  to  issue  a  distress -warrant.  Section 
23  of  34  Geo.  3  repeals  the  75th  section  of  the  former 
act,  but  re-enacts  it  with  this  difference,  that  the  pe- 
nalty for  exposing  goods  on  the  footway  is  made  20s. 
instead  of  10«. ;  and  unless  the  90th  section  of  the  former 
statute  can  be  made  applicable  to  the  23rd  section  of 
the  latter  statute,  the  plaintiff  will  be  entitled  to  the 
judgment  of  the  Court.  This  is  a  casus  omissus.  The 
20th  section  of  the  latter  statute,  with  respect  to  sweep- 
ing footways,  repeals  a  similar  clause  in  the  former 
statute,  and  then  goes  on  to  provide,  that,  for  any  such 
n^lect,  the  sum  of  5«.  shall  be  paid,  to  be  recovered 
by  distress  and  sale  of  goods,  and  applied  in  the  man- 
ner directed  by  the  former  act.  Again,  the  21st  sec- 
tion repeals  the  former  act  as  to  the  offence  of  break- 
ing lamps,  and  provides,  that  the  same  methods  shall  be 
pursued  for  recovering  and  levying  the  penalties  given  by 
the  latter  act  as  are  prescribed  by  the  former  act.  In 
these  two  last-mentioned  sections  the  legislature  has 
given  a  specific  remedy  for  the  recovery  of  the  penalties; 
and,  inasmuch  as  a  similar  provision  is  omitted  in  the 
23rd  section,  the  conclusion  is,  that  it  was  done  advisedly : 
Maser  v.  Newman  (a).  The  Court  cannot  speculate  as 
to  what  the  legislature  intended.  In  Jones  v.  Smart  {b), 
Bidler,  J.,  says,  "  We  are  boimd  to  take  an  act  of  Par- 
liament as  the  legislature  has  made  it :  a  casus  omissus 
can  in  no  case  be  supplied  by  a  court  of  law,  for  that 
would  be  to  make  laws."  Where  one  statute  repeab 
another,  the  general  rule  is,  that  the  repealed  statute 
must  be  taken  as  if  it  never  existed :  Rex  v.  Terret  (c)» 

(a)  6  Bing.  566.  (h)  1  T.  R.  52.  (c)  2  T.  R.  735. 


166  NEW  SESSIONS  CASEg, 

1844.         ^^y  V.  Goodwin  (a),  Surtees  v.  Ellison  (ft).     If  the  first 
^     ^^*"^      statute  is  totally  repealed  as  r^ards  this  offence,  then  the 
V.  latter  statute  stands  alone,  and  that  statute  gives  no  re- 

medy by  distress  and  sale.  This  is  not  a  case  where 
there  is  no  other  remedy;  for,  if  the  exposing  of  goods 
on  the  footway  be  prohibited,  the  offender  may  be  in- 
dicted, or  be  sued  in  debt  for  the  penalty  by  the  trea- 
surer appointed  under  the  act  It  is  liud  down  in  Dwar- 
ris  on  Statutes  (c) :  "  If  a  penalty  be  given  by  a  statute, 
but  no  action  for  the  recovery  thereof  be  given,  an  ac- 
tion of  debt  will  lie  for  the  penalty." 

Erie  and  CowUnff,  for  the  defendants. — The  preamble 
of  the  34  Geo.  3,  c  104,  shews  that  the  object  is  to  amend 
and  enlarge  the  provisions  of  the  earlier  statute,  28  Geo. 
3,  c.  64,  not  to  repeal  it.  The  nuisance  is  the  same  in 
both  cases ;  the  only  difference  is,  that  a  penalty  of  20s.  is 
given  instead  of  10^.  The  intent  of  the  le^slature  was 
only  to  alter  the  penalty;  the  offence  was  to  remain  the 
same,  and  the  mode  of  enforcing  it  was  to  continue  the 
same.  As  to  the  2 1st  and  22nd  sections,  relative  to  sweep- 
ing the  footways  and  breaking  lamps,  the  legislature  has 
not  only  re-enacted  the  clauses  of  the  former  statute,  but 
has  made  an  alteration  in  the  appropriation  of  the  penalty, 
part  being  given  to  the  informer,  and  part  to  the  trea- 
surer. Unless  the  justices  have  the  power  which  they 
claim,  there  does  not  appear  to  be  any  other  remedy. 
In  Rex  V.  MaUand  {d)  it  was  held,  that,  where  there  is 
no  appropriation  of  a  statute  penalty,  it  is  a  debt  to  the 
Crown,  and  suable  for  in  a  court  of  revenue,  and  that  no 
indictment  lies.  The  case  of  the  Attomey^General  v. 
Saggers  and  Wife  (e)  is  analogous  in  principle.  It  was 
there  held,  that  the  9  Anne,  ell,  imposing  penalties  on 

(a)  6  Bing.  576.  {d)  Stra.  828. 

(6)  9  B.  &  C.  750.  (e)  1  Price,  182. 

(c)  Vol.  2,  p.  677. 
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the  importation  of  foreign  goods,  is  prospectiye  in  con-        i844. 
struction  and  <^ration,  and  extends  to  all  such  goods  as 
may  be  prohibited  subsequently  to  that  statute. 


Ward 

v. 
Stxvenson. 


Gunrdng,  in  reply,  was  stopped  by  the  Court 

Lord  Denman,  C.  J. — ^We  cannot  possibly  hold  that 
this  person  was  liable  to  distress  for  this  penalty,  with- 
out putting  ourselves  in.  the  place  of  the  legislature,  and 
saying,  that  the  75th  section  of  the  former  act,  though 
repealed.  Is  still  in  force. 

Patteson,  Williams,  and  Wightman,  Js.,  con- 
curred. 

Judgment  for  the  plaintiff. 


Upon 


The  Queen  v.  The  Inhabitants  of  Catteral.  j^  27th. 

appeal  against  an  order  of  two  justices  of  the  The  examina- 
oounty  of  Lancaster,  dated  27th  May,  1843,  for  the  » h^^  ^^ 
removal  of  William  Nuttall  and  Mary  Ann,  his  child,  ff,^~  ^^f^J^ 

\  foUow: — "The 

from  the  township  of  Catteral  to  the  township  of  Dut-  pauper  came 
ton,  both  in  the  said  county,  the  sessions  quashed  the  father  as  a  farm 
order  of  removal,  subject  to  the  opinion  of  this  Court  on  J^T^^ig^dlfor 

ft  case.  *^  particular 

tune,  bat  my 

The  material  part  of  the  examinations  was  as  fol-  father  foimd 

I         ^  him  board, 

lows  :  waahing,  lodg- 

William  Bourn  said,  « I  am  a  farmer  in  the  township  ^f ;J*\o^^°^" 
of  Dilworth,  in  this  county,  and  reside  at  a  farm  called  time  aa  he 
'Written  Stone.'    I  was  married  in  December,  1833.  u^utl^T* 
I  lived  at  home  with  my  father  for  about  a  year  and  a  in'that'^nner', 

without  leav- 
ing, for  two  yean,  daring  all  which  time  he  lived 'and  slept  at  my  father's  hoose:" — Htldj 
inaaffident,  as  no  hiring  was  stated  in,  or  could  be  inferred  from,  the  examinations. 
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1844.         half  after  my  marriage^  when  I  went  to  live  at  the  farm 
„     _  I  now  reside  at.     My  father's  name  is  also  William 

Thb  Queen  ,  "^  , 

V.  Boum^  and  he  lives  at  a  farm  in  Datton,  in  this  county, 

Catteral.  called  *  Gudgeons,'  which  he  has  lived  upon  for  up- 
wards of  thirty  years.  Better  than  two  years  before 
I  was  married,  the  pauper,  William  Nuttall,  came  to 
live  with  my  father  as  a  farm  servant ;  he  was  not  en- 
gaged for  any  particular  time,  but  my  father  found  him 
board,  washing,  lodging,  and  clothes  for  so  long  a  time 
as  he  staid.  He  continued  in  my  father's  service,  in 
that  manner,  without  leaving,  from  the  two  years  before 
I  was  married  until  after  I  left  home  to  live  at  Written 
Stone  Farm,  during  all  which  time  he  lived  and  slept 
at  my  father's  farm  in  Dutton,  and  was  a  bachelor. 
There  never  was  any  other  agreement  come  to  whilst  I 
lived  at  home;  but  my  father  found  him  with  board, 
washing,  clothing,  and  lodgings  during  the  said  service.'' 

William  Nuttall,  the  pauper,  said,  **  Better  than  two 
years  before  the  witness,  W.  Bourn,  was  married,  I  went 
to  his  father's,  W.  Bourn,  of  Dutton,  farmer,  as  a  farm 
servant.  There  was  no  agreement  made  as  to  the  length 
of  my  service,  but  I  was  found  with  board,  lodging, 
clothing,  and  washing  whilst  I  staid.  I  continued  in 
the  service  from  the  time  I  went  until  the  witness,  W. 
Bourn,  left  home  to  live  at  Written  Stone  Farm,  being 
altogether  upwards  of  three  years  and  a  half,  during  all 
which  time  my  said  master  found  me  board,  lodging, 
clothing,  and  washing,  and  I  slept  at  his  farm,  and  was 
a  bachelor  during  such  my  servitude.  I  was  lawfully 
married,  about  eighteen  months  ago,  to  Betsy,  my  late 
wife,  and  I  have  one  child,  our  lawftd  issue." 

The  following  were  the  groimds  of  appeal,  duly  served 
by  the  appellants  on  the  respondents : — 

'^  That  the  examinations  on  which  the  said  order  of 
removal  was  made  were  not  and  are  not  in  law  suffici- 
ent to  justify  the  making  of  the  sidd  order. 


r 
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"  That  the  examinations  ore  bad  upon  the  face  of  them,        1844. 
and  do  not  state  the  necessary  £icts,  from  which  it  can    -,^ 
or  may  or  ought  to  be  implied  that  the  said  William  y. 

Nuttall  did  gain  a  settlement  by  hiring  and  service,  as  in     Cattbral. 
the  said  examinations  pretended. 

^'  That  there  was  not,  in  fact^  any  such  hiring  and  ser* 
Tice  as  in  the  examinations  pretended." 

At  the  hearing  of  the  appeal,  the  respondents  offered 
to  produce  evidence  in  support  of  their  order,  but  the 
appellants  objected  that  the  examinations  were  insuffi- 
cient, so  that  the  order  was  incapable  of  being  supported 
by  any  evidence.  The  sessions,  after  argument,  and 
without  hearing  the  evidence  offered,  set  aside  the  order  • 

of  removal  for  the  insufficiency  of  the  examinations,  sub- 
ject to  the  opinion  of  this  Court  as  to  the  sufficiency  of 
the  examinations,  as  above  set  forth.  « 

If  this  Court  should  be  of  opinion  that  the  objections 
taken  by  the  grounds  of  appeal,  or  any  or  either  of  them, 
ought  to  have  prevailed,  then  the  order  of  sessions  set- 
ting aside  the  order  of  removal  is  to  be  confirmed.  If 
this  Court  should  be  of  the  contrary  opinion,  then  the 
order  of  sessions  is  to  be  quashed,  and  the  order  of  re- 
movid  confirmed. 

fFhykam,  in  support  of  the  order  of  sessions. — The 
examinations  contain  no  cadence  of  any  hiring.  Rex 
V.  fVincaunion  (a),  and  that  class  of  cases,  shew  that 
where  there  has  been  a  hiring,  though  indefinite  as  to 
time,  a  hiring  for  a  year  may  be  presumed;  but  this  case 
was  a  mere  going  to  live  from  day  to  day  with  the  mas- 
ter, as  in  Rex  v.  Chrisfs  Parish,  York  (J),  where  the  pau- 
per was  to  have  his  meat  and  clothes  as  long  as  he  stayed, 
but  was  at  liberty  to  quit  at  any  moment;  which  rebutted 
the  general  presumption  of  a  hiring  for  a  year,  arising 

(a)  Burr.  S.  C.  299.  (5)  3  B.  &  C.  459. 

VOL.  I.  •  N  N.  8.  C.       . 
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1844.        from  the  general  hiring.     In  Rex  v.  Lyth  (a)  it  was  held 

S^^^r^^      that  a  presumption  in  favour  of  a  yearly  hiring  might  be 

o.  made  from  the  fact  of  the  continuance  of  the  pauper  in 

Inhabitants  of    ,,  .  tt  i_  i_  a-        • 

Caitikal.  t"®  service*  Here,  however,  no  such  presumption  is 
admissible,  for  we  have  the  terms  of  the  agreement  itself; 
and,  although  it  is  not  expressly  stated,  it  is  evident 
that  Nuttal  might  have  quitted  the  service  at  any 
moment;  consequently  there  was  no  contract  of  hiring 
for  a  year. 

The  Court  called  upon 

Cowling^  contnL — The  examination  states,  that  there 
was  no  other  agreement  than  for  board,  washing,  &c. 
That  implies  that  there  was  some  agreement.  There 
have  been  many  decisions  upon  cases  in  husbandry,  where 
the  fact  of  hiring  has  been  concluded  fix)m  the  length  of 
service:  Rex  v.  Stockbridge {Vy  And  Rex  v.  Great  Bouy- 
den  (c)  and  Rex  v.  Si,  Andrew^  Pershore  (d),  shew,  that 
a  general  indefinite  hiring  is  a  hiring  for  a  year,  unless 
attended  with  circumstances  which  shew  an  intention  to 
the  contrary.  It  appears  by  the  examinations,  that  there 
was  some  agreement,  and,  therefore,  though  the  evidence 
may  be  weak,  there  is  some  on  which  the  sessions  should 
have  acted. 

Lord  Denmax,  C.  J. — There  is  no  statement  here 
that  the  pauper  was  hired,  or  contracted  or  agreed  to 
stay  with  his  master.  It  is  a  very  different  thing  to  in- 
fer a  hiring  for  a  year  from  a  general  hiring,  and  to 
infer  a  hiring  from  the  fact  of  finding  food  and  lodging. 

Patteson,  J. — The  proper  construction  of  this  agree- 
ment, as  stated,  is,  that  it  was  no  contract  of  hiring  at  all. 

Williams  and  Wightman,  Js.,  concurred. 

Order  of  sessions  confirmed. 

(a)  5  T.  R.  327.  (c)  7  B.  &  C.  249. 

(b)  Burr.  S.  C.  759.  {d)  8  B.  &  C.  679. 
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1844. 

In  the  Matter  of  Tordoft.  April  29th. 

IN  the  earlier  part  of  this  term^  Bodkin  moved  for  and  wbere  a  war- 
obtained  writs  of^habeas  corpus,  with  cause,  &c.,  in  this  j^  °  ^^r***" 
and  the  two  followin^c  cases,  severally  directed  to  the  ^tat.  4  Geo.  4, 

^^  ^  J  c.  34, 8. 3,  docs 

person  or  persons  having  the  custody  of  the  prisoners  not  recite  any 
respectively,  and  commanding  them  to  bring  the  body  where  no  con- 
of  the  party  before  the  Judges  of  the  Court  of  Queen's  jj^ed,  k  m'ust 
Bench  at  Westminster,  immediately  after  the  receipt  of  appear  in  the 

1  •  1  -111  1  /»i»i»         commitment 

the  vnit,  tc^etner  with  the  day  and  cause  of  his  bemg  that  the  magis- 
detained,  to  undergo  &c.  S  tii^tl^w  * 

The  keeper  of  the  house  of  correction  at  Wakefield  ccssarytomake 

*  ^  ^  the  conviction 

returned,  that  the  prisoner  Isaac  Tordoft  was  committed  lawful. 

to  and  detained  in  his  custody  by  virtue  of  the  following  warrant  of  com- 

wArmnf  • mitment  was 

warrani .  ^^^^  ^^^  ^^^ 

"West  Biding  of  Yorkshire.— To  George  Kershaw,  itdidnotciwiy 

.  ,    ,  appear  on  the  • 

the  constable  of  Bamsley,  in  the  West  Biding  of  the  face  of  it  that 
county  of  York,  and  to  the  keeper  of  the  house  of  cor-  in^'support  of 
rection  at  Wakefield,  m  the  said  West  Biding  of  the  ^  charge  had 

'  o  been  examined 

county  of  York.  in  the  prisoner's 

'^Whereas  information  and  complaint  hath  been  made 
before  me,  William  Bennett  Martin,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  West 
Biding  of  the  county  of  York,  by  Andrew  Faulds,  of 
Worsbrough,  in  the  said  West  Biding,  colliery  proprie- 
tor, upon  the  oath  of  the  said  A.  Faulds,  against  Isaac 
Tordoft):,  late  of  Stainbrough,  in  the  said  riding,  col- 
lier, for  that  he,  the  said.L  Tordoft,  having  contracted 
with  the  said  A.  Faulds  and  others,  his  partners  in 
trade  as  colliery  proprietors,  to  wit,  on  the  Ist  January, 
1842,  in  the  riding  aforesaid,  to  serve  them,  the  said 
A.  Faulds  and  others,  in  the  said  capacity  and  employ- 
ment of  a  collier,  in  the  said  riding,  from  thence 
until  the  end  of  one  month  after  he  should  have  given 
to  or  received  from  his  said  masters  notice  to  quit  and 

n2 


presence. 
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1844.  leave  his  said  masters'  service ;  and  that  the  said  I.  Tor- 
doft,  in  pursuance  of  the  said  contract,  entered  into  the 
ToRDorr.  service  of  the  said  A.  Faulds  and  others  accordingly, 
and  that  afterwards  he  did  unlawfully  absent  himself 
from  his  said  service,  without  his  said  masters'  consent, 
in  the  riding  aforesaid,  to  wit,  on  the  23rd,  24th,  26th, 
and  27th  days  of  February  last  past  respectively,  before 
the  time  of  his  said  contract  was  completed,  to  wit,  after 
the  commencement  of  the  said  contract,  and  before  the 
end  of  one  month  ailer  he  had  given  to  or  received  from 
his  siud  masters  notice  to  quit  and  leave  his  said  masters' 
service,  and  hath  from  thence  hitherto  neglected  to  fulfil 
his  said  contract,  against  the  form  of  the  statutes  in  such 
case  made  and  provided ;  and  whereas  the  said  I.  Tor- 
doft,  in  pursuance  of  my  warrant  for  that  purpose,  hath 
this  day  appeared  before  me  to  answer  the  said  com- 
plaint, but  hath  not  proved  that  he  is  not  guilty  of  the 
sidd  complaint  and  charge ;  and  whereas,  in  pursuance 
of  the  statutes  in  that  case  made  and  provided,  I  have 
duly  examined  the  proofs  and  allegations  upon  oath  of 
both  the  said  parties  touching  the  matter  of  the  sidd 
complaint,  and,  upon  due  consideration  had  thereof,  have 
adjudged  and  determined  the  said  complaint  to  be  true, 
and  that  he,  the  said  I.  Tordoft,  did  contract  with  the 
said  A.  Faulds  and  others,  to  serve  them,  the  ssdd  A. 
Faulds  and  others,  as  aforesaid,  in  the  riding  aforesaid, 
and  did  afterwards  absent  himself  from  the  said  service 
before  the  term  of  his  said  contract  was  completed  as 
aforesaid,  to  wit,  on  the  several  days  aforesaid,  in  the 
year  aforesaid,  and  /  do  tkerefore  convict  the  said  Isaac 
Tordoft  of  the  siud  offence,  in  pursuance  of  the  statutes 
in  that  case  made  and  provided. 

^^  These  are  therefore  to  command  you,  the  said 
George  Kershaw,  forthwith  to  convey  the  said  Isaac 
Tordoft  to  the  said  house  of  correction  at  Wakefield 
aforesaid,  and  to  deliver  him  to  the  keeper  thereof,  to- 
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gether  with  this  warrant ;  and  I  do  hereby  command  ia44. 
you  the  said  keeper  to  receive  the  said  Isaac  Tordoft  ^"""^^'^^ 
into  your  custody  in  the  said  house  of  correction,  there  Tordoft. 
to  remain  and  be  held  to  hard  labour  for  the  space  of 
three  months  from  the  date  hereof,  and  for  your  so  doing 
this  shall  be  your  sufficient  warrant.  And  whereas  it  has 
appeared  to  me,  upon  the  proofs  and  allegations  of  both 
the  said  parties,  upon  oath  as  aforesaid,^  that  no  wages 
are  now  or  will  hereafter  become  due  to  the  said  I.  Tor- 
doft  from  the  said  A.  Faulds  and  others  during  the 
period  that  the  said  I.  Tordoft  will  be  confined  in  the 
said  house  of  correction  as  aforesaid,  I  have  adjudged 
and  determined  that  no  wages  are  now  or  wiU  hereaft^er 
become  due  to  the  said  I.  Tordoft  from  the  said  A. 
Faulds  and  others  during  the  said  period  that  the  said 
L  Tordoft  will  be  confined  in  the  said  house  of  correc- 
tion as  aforesaid ;  and  I  have  not  made,  and  I  do  not  make 
any  order  to  abate  a  proportionable  part  of  his  wages  for 
and  during  such  period  as  he  shall  be  confined  in  the 
house  of  correction  as  aforesaid. 

'^  Given  under  my  hand  and  seal,  at  the  Court-house  in 
Bamsley,  in  the  said  West  Kiding  of  the  county  of  York, 
March  6th,  a.  d.  1844. 

"  W.  B.  Martin  (a)."    (l.  s.) 

Bodkin^  Frtfy  and  Huddleston^  for  the  prisoner  (A). — 
There  may  be  some  doubt  whether  the  certiorari  is 
taken  away  in  this  case,  but  at  all  events  the  conviction 
might  have  been  brought  up  by  the  Crown;  as  it  is 
not,  and  as  this  is  the  only  return,  it  will  be  intended 
that  this  instrument  is  at  once  the  commitment  and  con- 
viction.     The  words  are  in  the  present  tense,  "  /  db 

(a)  Q^€Brey  whether  the  fact  gaoler  to  the  haheas  corpus.  (See 

that  the  party  signing  the  war-  /nreC^r^^,  2  Q.  B.R.  61 9, 625). 
rant  is  at  that  time  a  justice,  should         (Jt)  Before  Lord  Denmatiy  C.  J ., 

not  appear  on  the  face  of  the  war-  Patteson,  WUliams,  and  Wight- 

rant,  or  in  the  return  made  hy  the  mafi\  Js. 
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1844.  convict  :^^  but  if  that  were  not  so,  the  objection  to  the 
^^"^^"^  warrant,  being  for  want  of  jurisdiction,  is  fatal :  Regina 
ToRDorr.  y.  Chaney  (a).  There  are  decisions  on  this  act  which  are 
authorities  to  shew  that  the  commitment  was  intended  by 
the  act  to  operate  as  a  conviction;  Johnson  v.  Reid{b),  Ex 
parte  Johnson  (c),  Regina  v.  Lewis{d);  and  where  the  Le- 
gislature does  not  separate  the  conviction  and  commit- 
ment, tiiis  Court  cannot  treat  them  as  separate  docu- 
ments: Rex  V.  The  Justices  of  Staffordshire  {e).  There  is 
no  doubt  that  in  that  case  great  stress  is  laid  upon  the 
fact  of  the  certiorari  being  taken  away  by  the  statute ; 
but  that  is  not  material,  as  die  Court  will  interfere  even 
where  the  remedy  by  certiorari  is  not  taken  away :  In 
re  Peerless  (/),  Kite  and  Lane^s  case  (^),  Regina  v.  Cava^ 
nagh  (A),  and  Regina  v.  King  (z),  where  the  apparent 
discrepancies  in  former  cases  are  reconciled.  The  result 
is,  that,  where  the  certiorari  is  not  taken  away,  this  Court 
will  not  discharge  a  prisoner  out  of  custody  on  an  ob- 
jection which  appears  on  the  warrant  of  commitment 
merely  as  such,  as  in  Rex  v.  Rogers  (k) ;  but  where  there 
is  an  objection  on  the  face  of  the  warrant,  which  shews 
that  there  was  want  of  jurisdiction,  as  that  the  offence 
is  so  stated  as  not  to  be  brought  within  the  particular 
statute,  as  in  Rex  v.  Taylor  (/), — ^in  such  case  this  Court 
will  interfere,  and  discharge  the  prisoner. 

The  objections  to  this  particular  warrant  are — 

1.  That  it  does  not  appear  that  the  complaint  was 

taken  by  the  magistrate  in  his  own  county.    The  words 

in  the  beginning,  **  in  and  for  the  county  of  York,**  are 

merely  descriptive  of  the  magistrate,  and  the  venue  at 

(a)  6  Dowl.  281.  {g)  1  B.  &  C.  101. 

(Jb)  6  M.  &  W.  124.  (A)  1  Dowl.,  N.  S.,  546. 

(c)  7  Dowl.  702.  (t)  13  Law  J.,  N.  S.,  M.C.,  43. 

{d)  13  Law  J.,N.S.,  M.C.,46,  \k)  1  D.  &  R,  166. 

(c)  12  East,  672.  (/)  7  D.  &  R.  622. 

(/;  1  Q.  B.  R.  143. 
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the  end  only  applies  to  the  execution  of  the  warrant.         1844. 
The  justice  can  only  interfere  upon  previous  complaint      ~"'' 
upon  oath;  therefore  the  place  where  complaint  is  so      Tordoft. 
made  must  be  stated  as  the  foundation  of  the  inquiry : 
Bez  V.  Ddbbyn  {a).     [They  also  cited  Boscawen,  p.  17  ; 
1  Chitt.  Crim.  Law,  109 ;  Dalton,  c  6 ;  and  3  Hale's 
P,  C-,  b.  2,  c.  16,  s.  13.] 

2.  The  complaint  is  made  upon  the  oath  of  A.  Faulds, 
the  contract  was  with  A.  Faulds  and  others.  The  war- 
rant ought  to  have  the  same  certainty  as  was  required  in 
indictments  before  the  7  Geo.  4,  c.  64,  s.  14. 

3.  This  is  not  such  a  contract  as  was  contemplated  by 
the  statute ;  there  is  nothing  to  shew  that  the  whole  of 
the  time  was  to  be  given  up  to  the  master,  which  is  in- 
dispensable to  constitute  the  ordinary  relation  of  master 
and  servant :  Hardy  v.  Ryle  (A),  Ex  parte  Johnson  (c). 
Young  v,  Timmins  (rf),  Williamson  v.  Taylor  {e).     As 

much  certainty  is  required  here  as  in  the  statement  of 
words  or  facts  in  convictions  for  profane  swearing  and 
gaming,  or  of  the  false  pretence  by  which  goods  have 
been  obtained.  Even  if  it  had  been  a  contract  for  a 
time  certain,  it  would  not  necessarily  be  a  contract 
within  tiie  statute :  Lancaster  v.  Greaves  {f), 

4.  The  conviction  is  for  more  than  one  offence :  Rex  v. 
Solomons  (y).  It  is  for  being  absent  on  the  24th,  26th,  and 
27th,  omitting  the  25th.  Though  the  2dth  was  a  Sun- 
day, that  is  no  reason  for  omitting  it,  as  there  may  have 
been  work  to  do  on  that  day. 

5.  There  is  no  averment  in  the  adjudication,  either 
that  the  prisoner  contracted  in  writing,  or  entered  into 
the  service.     If  the  contract  be  in  writing,  the  entering 


(a)  2  Salk.  474.  (e)  13  Law  J.,  N.  S.,  Q.  B.,  81. 

(6)  9  B.  &  C.  608.  (/)  9  B.  &  C.  128. 


(c)  7  Dowl.  707.  (g)  1  T.  R.  249. 

(d)  1  C.  &  J.  331. 


176  NEW  SESSIONS  CASES, 


1844.         into  the  service  is  immaterial ;  but  if  not,  to  give  jurisdic* 
V^^^"^      tion,  he  must  have  entered  the  service.  The  words,  ^'as 

Inre  ^  ^ 

ToKDOFT.      aforesaid,"  qualify  the  statement  as  to  the  time,  but  not 
afi  to  the  contract  itself. 

6.  Lastly,  it  does  not  appear  on  the  whole  of  the  do- 
cument that  the  prisoner  was  present  when  the  witnesses 
against  him  were  examined.  It  states  the  complaint,  of 
which  no  time  is  mentioned,  but  it  was  obviously  earlier 
than  the  adjudication,  as  it  recites  that  a  warrant  had 
been  issued ;  then  comes  the  singular  averment,  that  the 
defendant  has  "this  day"  appeared,  and  "not  proved 
ti.at  he  is  not  gdlty,"  t^t  isf  of  an  offence  whil  may 
have  been  heard  in  his  absence.  [Lord  Denman,  C.  J. — 
We  feel  much  force  in  that  last  objection.] 

JErk,  JE.  Yardlej/y  and  Overend,  contr^  (as  to  the  last 
objection  only). — There  is  no  doubt  that  the  warrant 
of  commitment  must  shew  the  essentials  of  jurisdiction^ 
and  of  the  description  of  the  offence,  which  are  here  per- 
fectly clear ;  but  it  is  not  to  be  looked  at  with  all  the 
minuteness  that  a  conviction  requires ;  if  so,  it  would  be 
necessary  to  set  out  the  examinations  of  the  witnesses, 
and  every  step  that  is  taken.  The  commitments  in  some 
of  the  cases  cited  were  held  bad  because  they  did  not 
shew  jurisdiction ;  but  no  case  furnishes  a  precedent  for 
this  formal  objection.  This  follows  the  form  usually 
adopted,  and  in  no  case  does  it  appear  so  clearly  as  in 
this  that  the  prisoner  was  present.  [Lord  Denman,  C.  J. 
— He  states  complaint  was  made  upon  oath :  the  whole 
allegation  would  be  perfectly  satisfied  by  the  complaint 
having  been  heard  in  the  prisoner's  absence.  Patteson, 
J. — It  is  consistent  with  this  statement,  that  he  heard 
both  parties,  but  not  together.  What  is  there  to  shew 
that  the  witnesses  who  made  the  complaint  on  oath  were 
examined  a  second  time  upon  oath  ?]  The  course  of 
the  narrative  shews,  that  the  facts  took  place  in  the 


r 
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order  in  which  they  are  narrated.  The  oompldnt  must  1844. 
be  upon  oath;  and  when  the  justice  says,  ^^  in  pursuance 
of  the  statute,  I  have  examined  the  proofs  and  allega-  Tordoft. 
tions  on  oath  of  both  parties,"  and  states  their  appearance, 
the  fair  inference  is,  that  a  full  examination  was  gone 
into  in  the  presence  of  both  parties,  and  on  the  san^ 
day :  Rex  v.  Thompson  (a) ;  Rex  v.  Lovet  (b).  It  would 
be  a  violent  presumption,  contrary  to  sense  and  experi- 
ence, that»  after  the  appearance  of  the  prisoner  before  a 
magistrate,  he  would  adjourn  to  another  place,  leaving 
the  prisoner  there.  And  if  an  intendment  is  to  be  made 
in  favour  of  a  conviction,  that  doctrine,  dfortioriy  ought 
to  apply  to  those  commitments,  which,  by  construction, 
are  held  to  include  convictions. 

The  words,  "  /  do  convict^'*  may  mean  either  **  I  have 
come  to  the  conviction,"  or  ^^  I  have  convicted^  in  the 
technical  sense  of  the  term,  since  they  are  followed  by 
the  words  '*  These  are  therefore  to  command  yofa^  &c., 
which  shew  that  the  instrument  is  to  operate  merely  as  a 
commitment.  Formerly,  all  recitals  in  convictions  were 
in  the  present  tense,  although  they  referred  to  matters 
previously  done  (c).  If  not,  they  may  be  rejected  as  sur- 
plusage. Under  this  statute,  there  is  no  necessity  for  any 
conviction  whatever ;  Johnson  v.  Reid  (d) ;  and  if  so,  this 
being  merely  a  commitment,  the  presence  of  the  parties, 
the  evidence  of  the  witnesses,  or  any  of  the  facts,  an- 
tecedent to  the  declaration  that  the  justice  has  found  the 
defendant  guilty,  need  not  appear.  If  the  instrument  is 
hoth  a  conviction  and  a  commitment,  and  all  the  requi- 
sites of  both  are  required,  not  only  should  the  presence 
of  the  defendant  have  been  stated,  but  all  the  evidence. 


(a)  2  T.  R.  18.  (c)  Paleyon  Convictions, p. 66. 

(b)  7  T.  R.  152;  and  the  cases         (d)  6  M.  &  W.  128. 
cited  in  Paley  on  Conviction8,p.33. 
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1844.         The  object,'  however,  of  the  Legiskture,  in  using  the 
word  ^^  commit,"  and  omitting:  all  allusion  to  a  con- 

Inre  ^     ^  . 

ToRDOFT.  viction,  must  have  been  designedly  to  obviate  the  in- 
conveniences arising  from  convictions^  and  to  prevent 
the  decisions  of  justices  from  being  reviewed  by  any 
a^perior  tribunal.  In  a  conviction  all  the  evidence 
and  other  facts  must  appear,  in  order  that  the  Court 
above  may  see,  when  the  conviction  is  brought  up  by  cer- 
tiorari, whether  the  evidence,  &c.  is  sufficient  to  justify 
the  conclusion.  Where,  however,  inconvenience  has  arisen 
from  reviewing  the  decision  of  the  justices,  the  Legiaiar 
ture  has  in  many  instances  inserted  a  clause  taking  away 
the  certiorari,  and  consequently  the  conviction  (contain- 
ing the  evidence,  &c)  could  not  be  brought  up,  and  all 
that  the  Court  could  look  at  was  the  commitment; 
which  in  such  cases  would  be  in  the  usual  form,  and 
contain  no  evidence,  nor  any  statement  of  the  appear- 
ance of  the  parties  or  the  witnesses,  but  a  mere  declara- 
tion that  the  party  had  been  found  guilty,  and  was 
therefore  conunitted.  By  that  course,  although  the 
conviction  was  necessary,  the  certiorari  having  been 
taken  away  destroyed  its  utility ;  and  the  parties  con- 
victed, notwithstanding  the  conviction,  were  ultimately 
left  for  all  redress  to  the  mere  warrant  of  commitment. 
With  this  view,  (that  the  decision  of  the  justices  should 
not  be  reviewed),  the  Legislature,  in  this  case,  has 
•  given  a  power  to  **  commit "  without  a  conviction ;  and 
there  is  no  principle  or  authority  for  saying  that  a  com- 
mitment under  this  act  differs  in  form  from  any  other 

commitment  (a). 

Cur.  adv.  vult 


(a)  In  the  6  Geo.  4,  c.  129,  and  Conviction  "  in  the  schedule, 
8.  8|  the  Legislature  has  used  the  In  which  neither  the  appearance 
word  "  commit "  alone,  and  has  of  the  witnesses  nor  of  the  par- 
given  "  A  Form  of  Commitment  ties  is  mentioned. 
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Lord  Denman,  C.  J.,  now  (April  30th)  delivered  the        1844. 
judgment  of  the  Court — The  Court  desired  time  to  con-      ~** 
aider  one  of  the  objections  preferred  against  the  warrant      Tordoft. 
of  commitment  under  which  this  applicant  was  impri* 
soned.  His  offence  appears  to  have  been  ^^  absenting  him- 
self from  the  service  for  which  he  had  contracted,''  under 
Stat.  4  Geo.  4,  c  34, — an  offence,  of  which  it  seems  a 
party  may  be  duly  convicted  on  the  face  of  the  instrument 
itself  which  consigns  him  to  imprisonment:  Ex  parte 
Johnson  (a);  Johnson  v.  Reid  (A).    It  is,  however,  neces- 
sary to  the  validity  of  that  course  of  proceeding,  that  the 
warrant  of  commitment  should  shew  that  the  magistrate 
has  done  all  that  is  necessary  to  make  the  conviction  law- 
ful.   For  the  prisoner  it  was  contended  that  that  cannot 
be,  unless  the  witnesses  against  him  appear  to  have  been 
examined  in  his  presence.     In  this  principle  we  fully 
concur.     The  learned  counsel  for  the  Crown  did  not  dis- 
pute it,  but  argued  that  the  witnesses  against  the  pri- 
soner do  sufficiently  appear  by  the  warrant  to  have  been 
examined  in  his  presence ;  relying  on  the  case  of  Rex  v* 
Baker  (e),  and  on  numerous  decisions  which  have  fol- 
lowed ({/).   We  have  examined  those  cases,  which  afford 
an  example  of  the  inconvenience  of  departing  from  those 
rules  of  procedure  which  are  founded  on  the  principles  of 
universal  justice.     No  possible  mischief,  except  the  es- 
cape of  one  offender  for  a  single  defective  conviction, 
could  have  arisen  from  requiring  a  plain  statement  in  all 
summary  convictions,  that  the  witnesses  were  examined 
in  the  prisoner's  presence.     It  is  remarkable  that  the 
statute  (e),  which  gives  the  most  general  form,  requires 
this  statement  to  be  expressly  made.     But  equivalents 
have  been  admitted,  though  with  regret,  by  so  many 
learned  Judges,  that  the  Court  is  compelled  to  take  the 

(a)  7  Dowl.  702.  (d)  See  Rex  y.  SeUoay^  2  Chit 

lb)  6  M.  &  W.  124.  Rep.  552. 

(c)  2  Str.  124.  (e)  3  Geo.  4,  c.  23. 
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1844.  trouble  of  siftiiig  the  details  of  each  conviction,  to  disco- 
V"^"^  ver  whether  some  words  there  do  not  import  that  essen- 
ToaooFT.  tial  fact,  but  infer  the  contrary.  A  complaint  was  pre- 
yiouslj  made  on  oath  agunst  the  prisoner,  he  was  then 
summoned,  and  "  did  not  prove  himself  not  guilty  of  the 
said  complaint  and  charge,"  according  to  the  statement 
of  the  magistrate,  who  adds,  ^^  In  pursuance  of  the  sta- 
tutes in  that  case  made  and  provided,  I  have  duly  ex- 
amined the  proofs  and  allegations  upon  oath  of  both  par- 
ties touching  the  matter  of  the  said  complaint,  and,  upon 
due  consideration  had  thereof,  have  adjudged  and  deter- 
mined the  said  complaint  to  be  true."  As  the  informa- 
tion on  oath  was  previously  before  the  magistrate,  who 
states,  that  he  required  the  prisoner  to  answer  it  by 
proof  that  he  was  not  guilty,  we  think  the  natural  con- 
struction is,  that  no  other  allegation  or  proof  was  brought 
against  the  prisoner. 

Consistently  with  the  recitals,  no  vivfi  voce  evidence 
may  have  been  adduced  against  him;  but,  if  there  were, 
nothing  was  urged  as  shewing  that  it  was  given  in  his 
presence,  except  the  order  of  time  in  which  the  proceed- 
ings are  set  forth  in  the  document  We  are  clearly  of 
opinion,  that  none  of  the  cases  decided  would  justify  us 
in  making  that  presumption.  We  cannot  at  all  accede 
to  the  argument,  that  this  commitment  is  a  distinct  act 
from  the  conviction,  which  ought  to  be  presumed  good, 
though  neither  returned  nor  recited.  If  there  was  such 
a  conviction  in  fact,  it  ought  to  have  been  drawn  up  in 
a  proper  form :  but  the  warrant  of  commitment  is  alone 
before  us,  we  think  it  insufficient,  and  the  prisoner  is 
entitled  to  be  discharged.  We  say  nothing  on  the  other 
grounds  of  objection. 

The  prisoner  was  discharged  (a). 


(a)  The  two  following  cases  were  decided  on  the  same  day, 
(April  29):— 
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1844. 
In  the  Matter  of  Copbstick.  ^     v     " 

1  HE  return  of  the  keeper  of  the  house  of  correction  at  Derhy,  in  A  commitment 

the  case  of  Edwin  Copestick,  stated  that  he  detained  the  prisoner  in  "*  execution, 

his  custody  under  the  following  warrant  of  commitment: —  q^^  4  q^  34 

"  Derbyshire,  to  wit. — To  the  constables,  &c.  s.  3,  stating 

"  Whereas  information  and  complaint  hath  been  made  before  me,   that  complaint 

A 1  Tn  nad  been  made 

WiUiam  Wootten  Abney,  Esq.,  one  of  her  Majesty's  justices  of  the   against  E.  C. 

peace  in  and  for  the  said  county,  by  Joseph  Dooley,  agent  to  Court  gervant  to  C. 
Granville,  of  Swadlincote,  in  the  said  county  of  Derby,  upon  the  oath   ?'L  JJ!'"'^'*" 
of  the  said  J.  Dooley,  against  Edwin  Copestick,  late  of  Swadlin-  ]^  ^^  service 
cote  aforesaid,  in  the  said  county,  servant  to  the  said  C.  Granville,   was  held  insuf- 
that  he,  the  said  Edwin  Copestick,  hath  in  his  said  service  been  guilty  ^^^  ^^  ^'_ 
ofa  certain  misconduct,  misdemeanour,  miscarriage,  and  ill-behaviour   tore  of  the  ser- 
towards  him  the  said  Court  Granville,  in  that  he,  the  said  Edwin   ^ice. 
Copestick,  did,  on  the  21st  instant,  absent  himself  from  the  said 
C.  Granville's    service   without  consent;   and   whereas,    in   pur- 
suance of  the  statute  in  that  case  made  and  provided,  I  have  duly 
examined  the  proofs  and  allegations  of  both  the  said  parties  touching 
the  matter  of  the  said  complaint,  and^  upon  due  consideration  had 
thereof,  have  adjudged  and  determined  that  he,  the  said  Edwin  Cope- 
stick, hath  in  his  said  service  been  guilty  of  a  certain  misconduct, 
misdemeanour,  miscarriage,  and  ill-behaviour  towards  the  said  C. 
Granville,  in  that  he,  the  said  Edwin  Copestick,  did,  on  the  21st  in- 
stant, absent  himself  from  his  said  master's  service  without  his  con- 
sent, and  I  do  therefore  convict  him,  the  said  Edwin  Copestick,  of  the 
said  offence,  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vided :  these  are  therefore  to  command  you  &c. 

(Signed)        "  W.  W.  Abney." 

Bodkin^  Fry,  and  ffuddlestoriy  for  the  prisoner  (a). — The  aver- 
ment in  this  case  is  insufficient.  It  does  not  state  that  the  examination 
was  taken  upon  oath  (6),  nor  does  it  shew  that  the  prisoner  was  em- 
ployed in  one  of  the  capacities  described  in  the  statute  4  Geo.  4, 
c.  34,  8. 3.  In  Regina  v.  Levois  (c),  the  prisoner  was  described  in  the 
warrant  as  a  miner;  but,  as  it  did  not  aver  that  he  contracted  to  serve 
as  such,  he.  was  discharged.    In  Rex  v.  Hulcott  (d),  it  was  held  that 

(a)  The  prisoner   had   been  Lewis  and  Fairley  were  brought 

brought  up  on   a   former  day,  up  at  the  same  time  with  Jones, 

when  it  was  ordered  by  consent  ante,  p.  3,  when  F,  Lee  admitted 

that  he  should  return  with  the  the  commitments  in  their  cases 

gaoler,  and  the  case  be  heard  in  were  bad,  for  omitting  to  state 

his  absence.  the  employment. 

(b)  See  In  re  Jones,  ante,  p.  3.         (d)  6  T.  R.  583. 

(c)  13LawJ.,N.S.,M.C.,46. 


1 
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an  order  of  a  juatice  for  ditchiugiiig  a  servant  from  her  master's  ser- 
vice, under  stat.  5  Elii.  c.  4,  vas  vdd,  for  not  stating  that  she  was  a 
servant  in  husbaadr]'. 

WhUtkvTtt  admitted  that  he  could  not  support  the  commitment. 

Lord  Denuah,  C.  J. — The  objection  is  fatal.  There  is  no  instance 
of  ordering  the  discharge  of  a  prisoner  not  before  the  Court;  but,  at 
his  attendance  was  dispensed  nith  by  consent,  that  should  be  entered 
ai  part  of  the  rule. 

The  pristmer  was  discharged. 


In  the  Matter  of  Walker  and  Others. 

«  of  James  Walker,  William  Bird,  Joseph 

- .     -     luuiuiiua,  auu  •uuu  ui'u,  was  as  foUoiTS: 

^uJ^tS^r      "  Leiceitershire,  to  wit— I,  John  Allen,  the  keeper  of  the  hou»e  of 

four  prisonen,     correction  at  Leicester,  in  the  county  of  Leicester,  in  the  writ  to  this 

A.,  B.,  C,  and   schedule  hereunto  annexed  named,  do  certify  and  return  to  our  Sove- 

to'nrison  under   '^g"  Lady  the  Queen,  that.before  the  coming  to  me  of  the  said  writ, 

4  Geo.  4.  c.  34,   that  is  to  say,  on  the  8th  day  of  April,  jt.  o.  1844,  James  Walker  and 

Sj3,  stated  that    vViUiani  Bird,  in  the  same  writ  also  named,  were  severally  committed 

A.  ^d  B.  were   t°  ""y  custody  by  virtue  of  a  certain  warrant  of  committal,  the  tenor 

detnined  in  ens-   of  which  is  aa  follows : — '  Leicestershire,  to  wit. — To  the  constableof 

*°''J  """^A      Worthirgton,  in  the  sdd  county,  and  to  the  keeper  of  the  bouse  of 

dC.  and  correcdon  at  Leicester,  in  the  aatd  county.   Whereas  information  and 

et  a  complaint  bath  been  made  before  me,  William  Wootteii  Abney,  E^., 

wuTuit   Qj,g  Qf  ),g^  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 

(The  re-   '•y  Benjamin  Walker,  of  Worthington,  in   the  said  county,  ooal- 

t  oat  the   master,  upon  the  oath  of  the  said  Benjamin  Walker,  against  James 

ta,whicli   Walker  and  William  Bird,  late  of  Worthington   aforesaid,  in  the 

use,  "I      ^d  county,  colliers  to  the  said  Benjamin  Walker,  at  bis  colliery, 

rid  ").      that  they,  the  said  James  Walker  and  William  Bird,  have  in  dieir 

^J'"      said  service  severally  been  guilty  of  a  certain  misconduct,  misde- 

its  pri-     meanour,  miscarriage,  and  ill-behaviour  towards  the  said  Benjamin 

were  in     Walker,  in  that  tbey,  the  said  James  Walker  and  William  Bird, 

Iwlff        having  severally  entered  into  their  service,  have  severally  therein 

our  not  fulfilled  their  contract,  by  having,  at  the  township  of  Wortbing- 

rarrants     ton,  in  ^e  said  county,  on  the  4th  day  of  April  instant,  severally 

llivered 

for  the 

ment  of  A.,  B.,  C.,andD.,  respectiTely.    (These  wsn-anCswere  slso  set  out,  and 
the  offence,  &c.,  and  conviction  in  the  past  tease). 

I,  that,  thoBghthe  two  first  instruments  were  insufficient,  the  four  last,  being  merely 
I,  were,  as  (ocb,  good  upon  the  return  made  to  the  writ. 


EASTER  TERM,  7  VICT.  183 

Delected  tiheir  work  in  such  service,  contrary  to  the  statute ;  and  1844. 

whereas,  in  pursuance  of  the  statute  in  that  case  made  and  provided, 
I  have  duly  examined  the  proofs  and  allegations  of  hoth  the  said       w         « 
parties  touching  the  matter  of  the  said  complaint,  and,  upon  due  con-     mid  others, 
sideration  had  thereof,  have  adjudged  and  determined  that  the  said 
James  Walker  and  William  Bird  have  in  their  said  service  severally 
been  guilty  of  a  certain  misconduct,  misdemeanour,  miscarriage,  and 
ill-behaviour  towards  the  said  Benjamin  Walker,  in  that  they,  the 
said  James  Walker  and  William  Bird,  having  severally  entered  into 
said  service,  have  severally  therein  not  fulfilled  their  said  contra  ct, 
by  having,  at  the  township  of  Worthington,  in  the  said  county,  on 
the  4th  day  of  April  instant,  severally  neglected  their  work  in  such 
service  oontrary  to  the  statute,  and  /  do  therefore  eomnct  them,  the  said 
James  Walker  and  William  Bird,  of  the  said  offence^  in  pursuance 
of  the  said  statute  in  that  case  made  and  provided:   these  are  there* 
fore  to  command  you,  the  said  constable,  forthwith  to  convey  the  said 
James  Walker  and  William  Bird  to  the  said  house  of  correction  at 
Leicester  aforesaid,  and  to  deliver  them  to  the  keeper  thereof,  toge- 
ther with  this  .warrant  and  I  do  hereby  command  you,  the  said  keeper, 
to  receive  the  said  James  Walker  and  William  Bird  in  your  custody 
in  the  said  house  of  correction,  there  severally  to  remain,  and  sever- 
ally to  be  kept  to  hard  labour  for  the  space  of  three  months  from  the 
date  hereof,  and  for  your  so  doing  this  shall  be  your  sufficient  war- 
rant Given  under  my  hand  and  seal  the  8th  day  of  April,  a.  d.  1844. 

*  William  Wootten  Abney.' 

"  And  I  do  hereby  further  certify  and  return  to  our  Sovereign  Lady 
the  Queen,  that,  before  the  coming  to  me  of  the  said  writ,  that  is 
to  say,  on  the  8th  day  of  April,  a.  d.  1844,  Joseph  Richards  and 
John  Bird,  in  the  same  writ  also  named,  were  severally,  committed 
to  my  custody  by  virtue  of  a  certain  warrant  of  committal,  the 
tenor  of  which  is  as  follows  :-^[8etting  out  a  similar  warrant  for  the 
commitment  of  Joseph  Richards  and  John  Bird.] 

"  And  that  afterwards,  and  whilst  the  said  James  Walker,  William 
Bird,  Joseph  Richards,  and  John  Bird  were  respectively  so  in  custody, 
that  is  to  say,  on  the  15th  day  of  April,  a.  u.  1844,  the  said  William 
Wootten  Abney  caused  to  be  delivered  to  me  a  certain  other  warrant 
of  committal,  the  tenor  of  which  is  as  follows : — ^'Leicestershire,  to  wit. — 
To  all  and  every  the  constables  and  other  officers  of  the  peace  for  the 
said  county,  whom  these  may  concern,  and  to  the  keepers  of  the  house 
of  correction  at  Leicester,  in  the  said  county.  These  are,  in  her  Ma- 
jesty's name,  to  command  you  and  every  of  yt)u,  the  said  officers,  forth- 
with safely  to  convey  and  deliver  into  the  custody  of  the  said  keeper 
the  body  of  James  Walker,  late  of  Worthington,  in  the  said  county, 
collier,  being  eonvicUd  before  me,  William  Wootten  Abney,  Esq., 
one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  evidence  on  oath  of  Benjamin  Walker,  of  Colerton,  in  the 
said  county,  for  that  he,  the  said  James  Walker,  did  contract  with 
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1844.  the  said  Benjamin  Walker  to  serve  him  in  the  capacity  of  a  collier  for 

an  indefinite  period,  determinable  nevertheless  on  either  of  the  said 
contracting  parties  giving  to  the  other  fourteen  days'  previous  notice 
and  Others*  ^^  ^^  intention  to  determine  the  said  contract ;  and  that  the  said  James 
Walker  did  enter  into  the  service  of  the  said  Benjamin  Walker,  and 
did  continue  to  serve  him,  the  said  Benjamin  Walker,  and  to  be  em- 
ployed by  him  as  a  collier,  under  and  according  to  the  said  contract, 
at  the  township  of  Worthington,  in  the  said  county  of  Leicester,  so 
being  then  and  there  in  the  service  of  him,  the  said  Benjamin  Walker, 
as  a  collier,  until  the  4th  day  of  April  instant,  and  the  term  of  the 
said  contract  being  then  subsisting  and  incomplete,  he,  the  said 
James  Walker,  did  misconduct  and  misdemean  himself  in  his  said 
service,  to  wit,  did  neglect  his  work  and  refused  to  go  to  it,  on  being 
requested  by  the  said  Benjamin  Walker  so  to  do,  whereby  divers 
other  persons  employed  in  the  said  pit  were  prevented  from  proceed  • 
ing  with  their  ordinary  employment,  and  the  said  B.  Walker  sus- 
tained great  damage  and  loss,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided;  for  which  said  offence,  I,  the  said  jus- 
tice, have  ordered  cmd  adjudged  the  said  James  Walker  to  be  impri- 
soned in  the  said  house  of  correction  at  Leicester,  in  and  for  the  said 
county,  and  there  kept  to  hard  labour  for  the  space  of  three  months; 
and  you,  the  said  keeper,  are  hereby  required  to  receive  the  said 
J.  Walker  into  your  said  prison,  and  him  safely  there  to  keep  for  the 
aforesaid  term  of  three  months,  and,  during  that  time,  to  be  kept  to 
hard  labour,  and  for  yoiur  so  doing  this  shall  be  to  you  and  every  of 
you  a  sufficient  warrant.  Given  under  my  hand  and  seal  at  Swep- 
stone,  in  the  said  county  of  Leicester^  this  8th  day  of  April,  a.  d. 

1844. 

*  William  Wootten  Abney.'  (l,  s.) 

[The  return  then  set  out  three  similar  warrants  for  the  commit- 
ment of  William  Bird,  Joseph  Richards,  and  John  Bird  respectively.] 
And  that  the  said  James  Walker  in  the  said  first  warrant  mentioned 
is  the  same  James  Walker  as  in  the  third  warrant  mentioned,  &c. 
And  these  are  the  causes  of  detaining  the  said  James  Walker,  &c., 
whose  bodies  I  have  here  ready,  as  by  the  said  writ  I  am  commanded." 

Bodkin,  Fry,  and  HuddUstoii,  for  the  prisoners. — In  this  case  the 
gaoler  first  returns,  that  he  detains  these  four  prisoners  by  virtue  of 
two  warrants;  each  warrant  is  set  out  on  the  face  of  the  return,  and 
each  is  for  the  detention  of  two  persons.  These  warrants  are  also 
liable  to  many  of  the  objections  already  taken. '  But  the  return 
then  sets  out  four  other  warrants,  each  for  the  detention  of  one  pri- 
soner. These  last  are  so  drawn  as  to  be  recitals  of  convictions,  and 
not  in  the  present  tense,  like  the  others,  which  are,  in  effect,  convic- 
tions. But  if  the  four  last  are  to  be  treated  as  warrants  referring  to 
convictions,  the  two  former  warrants  sent  to  the  gaoler  must  of 
necessity  be  treated  as  the  convictions,  all  the  persons  and  the  facts 
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being  the  same.  Rogers  v.  Jone»{a),  Nodoubt,  as  a  general  proposition  1844. 

a  formal  warrant  may  be  substituted  for  an  informal  one,  but  in  such       ^      v     -^ 
a  case  the  former  must  be  withdrawn,  and  the  substitution  referred  to   In  r^  Walkbr 
by  words  in  the  subsequent  one.  In  re  Elmy  and  Sawyer  (5).  If  there-      ^^  Others, 
fore  these  are  to  be  considered  as  convictions,  they  are  insufficient 
upon  the  face  of  them,  as  they  do  not  set  out  the  evidence,  nor  state 
^t  the  examinations  were  taken  upon  oath,  nor  the  place  where 
they  were  taken. 

There  is  also  an  objection  to  the  four  last  instruments,  which,  if 
bad,  will  not  ^  aided  by  a  good  conviction,  Rogers  v.  J<me8{c) ;  even 
if  they  are  to  be  considered  as  substituted  for  the  other  two.  No 
Ume  or  place  is  stated  where  the  alleged  refusal  to  work  took  place, 
&nd  as  it  does  not  appear  that  the  justice  was  in  the  county  when  the 
complaint  was  made,  it  may  have  been  a]t<^ether  out*  of  his  jurisdio- 
tioDy  in  which  case  he  would  be  liable  for  an  action  for  false  imprison- 
ment. 

WhUehursty  contr^. — I.  The  allegation  of  time  and  place  is  suffi- 
cient, as  it  was  a  continuing  contract.  2.  The  universal  practice  in 
the  case  of  orders  of  removal  is  to  use  the  form,  *^  a  justice  in  and 
for  the  county,"  when  he  says  that,  he  means  that  he  acts  in  the 
county. 

3.  As  to  the  main  objection,  it  is  conceded  that  a  bad  warrant  may 
be  amended  by  a  good  one,  but  contended  that  the  latter  must  con- 
tain some  reference  to  the  substitution.  In  the  case  of  In  re  Elmy 
and  Sawyer  (Jb)y  the  second  warrant  was  attempted  to  be  supported  on 
the  ground  that,  by  the  excise  laws  (3  &  4  W.  4,  c.  43),  the  magis- 
trate had  power  to  substitute  one  warrant  for  another.  There  was 
notlifng  to  shew  that  there  had  been  such  substitution,  and  the  judg- 
ment of  the  Court  proceeded  expressly  on  that  ground,  that  where  a 
justice  amends  a  warrant,  in  pursuance  of  a  power  given  him  by  a 
particular  statute,  he  ought  in  some  manner  to  shew  that  he  is  acting 
under  that  authority.  But  that  is  not  the  case  here.  If  there  is  a 
good  warrant  authorizing  the  detention  of  a  prisoner,  it  does  not 
matter  how  many  bad  warrants  there  are.  The  Court  will  not  assume 
that  they  are  for  the  same  offence,  and  a  justice  may,  pending  an  ac- 
tion, even  on  the  morning  of  the  trial,  draw  up  a  good  conviction. 

Per  Curia  m. — We  think  you  are  right  upon  that  point    In  all 

cases  of  summary  jurisdiction,  there  must  be  something  in  the  nature 

of  a  judgment    The  fbur  last  documents  are  merely  commitments 

reciting  convictions,  and,  as  commitments,  are  good  on  the  return 

sent  to  us. 

The  prisoners  were  remanded. 

(a)  3  B.  ft  C.  409.  {b)  1  A.  &  E.  843. 

(c)  3B.  &C.409;  5D.&R.26S. 

VOL,  I.  O  N.  8.  C. 
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May  \8t.  The  Queen  r.  The  Inhabitants  of  Leeds. 

(Leeds  r.  Preston.) 

The  ezamina-  vJN  appeal  against  an  order  of  two  justices,  dated  13th 
a  settlement  by  March,  1843,  for  the  removal  of  Matthew  Kedmayne, 
ment^  undwr***'  and  Ann  his  wife,  from  the  township  of  Preston,  in  the 
Btat.  59  Geo.  3,  county  of  Lancaster,  to  the  township  of  Leeds,  in  the 
ai follows:  "In  West  Kidin^  of  the  county  of  York,  the  sessions  con- 
beSme  tenant  ^^^^  ^®  order,  subject  to  the  opinion  of  this  Court 
of  a  house  in  L.  upon  a  special  case. 

I  took  the  house     ^  *        ,        , 

for  a  year,  at  The  examination  on  which  the  order  was  founded,  as 

j^I9.  I  entered  ^  ,  ^     •  i  /»  n 

into  and  resided  l&r  ^  IS  material,  was  as  lollows: — 

tte'^onTof^        Matthew  Redmayne,  the  pauper,  said, «  Li  May,  1820, 

May,  and  con-  \  became  the  tenant  of  a  house.  No.  19,  Kirkf^ate,  in  the 

tinued  to  reside  /.tt         ti  /»iiiii 

upon  it,  with  town  of  Leeds.  I  know  not  the  name  of  the  landlord, 
Octoter/i82i,  ^^^  ^'^  steward  from  whom  I  took  it  was  Mr.  Wild, 
when  I  left  jt.    ^j^^  ^^^^  £jj  Leeds.     I  took  the  house  for  a  year,  at,  I 

I  paid  rerUfor  J       ^      ^ 

the  whole  time  believe,  £l9;  but  I  am  not  certain  whether  it  was  £l 
cy  :**^Held,  mpre  or  less.  I  entered  on  and  resided  in  the  house  in 
ment  did*  not"  *^  ^^  month  of  May,  and  continued  to  reside  upon  it 
shew  sufficient-  ^th  my  family,  until  October,  1821,  when  I  left  it     / 

ly  a  compliance  •'  •' 

with  the  statute,  paid  rent  for  the  whole  time  of  my  tenancy.^ 

that  the  rent  Noticc  of  appeal  was  given,  and  the  following  (amongst 

aiiypaidlfor'^the  0^®^)  gTOU^ds  of  appeal  served  on  the  respondents : — 

term  of  one  «  That  the  examination  is  bad  and  insufficient  to  sup- 

whole  year,  at  .  -         , 

the  least,  by  the  port  the  order,  inasmuch  as  it  does  not  state  the  house 

par  y  irmg.  ^jjej-ein  mentioned  to  have  been  a  separate  and  distinct 
dwelling-house,  bona  fide  hired  at  and  for  the  sum  of  £10 
a  year,  at  the  least,  and  inasmuch  as  it  does  not  state 
that  such  house  was  held,  and  the  rent  for  the  same  actu- 
ally paid,  for  the  term  of  one  whole  year,  at  the  least,  by 
the  said  AL  Kedmayne,  who  is  alleged  to  have  been  the 
person  hiring  the  same." 

On  the  trial  of  the  appeal,  it  was  contended  on  the 
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part  of  the  appellant^^  that  the  order  and  examination        ,1844. 
were  insufficient  for  the  above  objection.     The  sesJons    ^    ^^^ 
overruled  the  objection,  and,  after  hearing  evidence  in  v. 

support  of  it,  confirmed  the  order,  subject  to  the  opinion        Leeds. 
of  the  Court  of  Queen's  Bench. 

If  this  Court  should  be  of  opinion,  that  the  aforesaid 
objection  ought  to  have  prevailed,  the  order  of  removal 
is  to  be  quashed  for  deficiency  in  the  examination;  if 
otherwise,  the  order  of  removal,  and  of  sessions,  are  to  be 
confirmed. 

Cowling y  in  support  of  the  order  of  sessions. — It  is 
objected  that  the  examination  does  not  state  that  the  rent 
was  actually  paid.  The  sessions  have  overruled  this  ob- 
jection, and  have  thereby  found  the  fact,  that  the  rent 
was  paid  by  the  pauper.  It  cannot  be  said  that  he 
paid  a  different  rent  from  that  which  he  agreed  to  pay, 
and  it  is  not  necessary  that  he  should  follow  the  language 
of  the  act,  if  he  states  sufficient  to  shew  a  compliance 
with  it.     Regina  v.  IHIMngton  (a), 

HaU,  Whigham^  and  Pashleyy  contrk. — This  case  is 
under  the  59  Geo.  3,  c.  50,  which,  providing  for  the  case 
of  settlement  by  renting  a  tenement  of  £10  a  year,  re- 
quires, ^'  that  the  rent  for  the  same  shall  be  actually  paid 
for  the  term  of  one  whole  year,  at  the  least,  by  the  per- 
son hiring  the  same."  Regina  v.  The  Recorder  of  Ponte* 
fract  {b)  shews  the  necessity  of  stating  all  the  statutory 
requisites.  This  statement  is  perfectly  consistent  with 
the  pauper  continuing,  all  the  time,  to  pay  something  to- 
wards the  rent,  but  not  the  rent,  or  enough  to  comply 
with  the  statute,  which  he  might  just  as  easily  have 
stated.     [They  were  stopped  by  the  Court.] 

Lord  Denman,  C.  J. — We  cannot  find  a  settlement 

(a)  Ante,  p.  90.  {h)  2  Q.  B.  R.  548. 

o2 
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1844.         stated  here,  the  examination  does  not  shew  what  rent 

^     ^  was  paid.     It  is  unfortunate  that  the  omission  of  the 

ff'  sinsle  word.  ^^  the,"  should  make  so  serious  a  difference, 

Inbabitante  of    ,  .    .  ♦ 

LBED8.         but  80  it  IS. 

Pattbson,    Williams,  and   Coleridge,  Js.,  con- 
curred. 

Orders  quashed. 


Afay  i*<.      The  Queen  v.  The  Inhabitants  of  St.  Olave,  South- 

WARK. 

By  «tat.  3  &  4  vJN  appeal  against  an  order  of  two  justices,  removing 

8.  6,  a  person, '  James  Walker  from  the  parish  of  St.  Olave,  Southwark, 

tieS^tby^pay.  ^  *«  parish  of  St.  Mary  Magdalen,  Bermondsey,  both 

"*®^*  oj  "^^^t  in  the  county  of  Surrey,  the  sessions  quashed  the  order, 

*' charged  with,  Subject  to  the  opinion  of  this  Court  on  the  following 

aad  pay  hia 

share  towards,      Case  : 

the  pubhc  taxes       'pjj^  removal  was  made  on  the  examination  of  the 

or  levies.  ' 

Where  pauper,  shewing  a  settlement  in  the  appellant  parish  in 

ffTounds  of  ap«  _  ,        ' 

peal  alleged        1818,  by  renting  a  tenement. 

"  had  o^umed        ^^  ^^^  groimds  of  appeal,  the  fourth  only  was  material 

a  hoiisc,  and       iq  i\^q  (j^go  and  was  as  follows : — 

resided  therein,  ^  ,^ 

for  upwards  of        "  That  the  said  J.  Walker,  in  or  about  the  month  of 
and  paid  one  or  May,  1821,  became  tenant  of  a  house,  situate  &c.,  and 

J^hial  ^ritoi  w"  ^^^^  *^®  ^™®  ^^  ^  ^^'  Grarrard,  at  the  yearly  rent  of 
taxes  in  respect  £l5,  and  occupicd  and  resided  therein  for  upwards  of 

of  suchhoose:" 

—Held,  insuf.    seven  months,  and  paid  one  or  more  of  the  parochial  rates 

ficient.  because  .  •  j./»j.v«ji  '-.ao  j 

it  was  not  also    ^^  taxes  m  respect  oi  the  said  house  so  situate  &c.,  and 
stated  that  he     thereby  gained  a  settlement  &c." 

was  "  eharged  ^  ^ 

iriM"  such  On  the  hearing  of  the  appeal,  the  respondents  proved 

the  settlement  in  the  appellant  parish,  upon  which  the 
appellants  proposed  to  prove  the  settlement  in  the  third 
parish ;  the  respondents  objected  to  the  appellants  going 
into  their  case,  because  the  ground  of  appeal  was  insuf- 
ficient, as  not  stating  that  the  pauper  was  ever  rated  to^ 
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or  charged  with,  any  parochial  rates  or  taxes.  The 
sesslonsy  however,  were  of  opinion  that  the  statement  in 
the  ground  of  appeal  was  sufficient,  and  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  suffi- 
ciency of  the  fourth  ground  of  appeaL 


.1844. 


The  QuEEt^ 

V. 

Inhabitants  of 

St.  Olavb, 

southwa&k. 


WaJUnger  (a),  in  support  of  the  order  of  sessions. — 
The  sessions  were  right  in  admitting  evidence  under  this 
fourth  ground  of  appeaL  The3&4  W.  &M.  c.  ll,s.6, 
enacts,  ^^  tiiiat  if  any  person,  who  shall  come  to  inhabit  in 
any  parish,  shall  be  charged  with,  and  pay  his  share  to- 
wards the  public  taxes  or  levies  of  the  parish,  he  shall  be 
adjudged  and  deemed  to  have  a  legal  settlement"  It  is 
objected,  that  the  word  ^^ charged^  is  omitted  in  the 
ground  of  appeal,  but  that  omission  is  not  mat^erial,  if  a 
virtual  charging  is  alleged.  That  an  occupier  has  been 
chaiged  to  parochial  rates,  will  follow  as  an  inference 
from  his  payment  of  them ;  and  this  is  such  an  inference 
as  the  Court  will  draw.  Rex  v.  PiUdngton  (J) ;  where  the 
Court  said,  that  examinations  might  state  facts,  and  the 
justices  draw  legal  inferences  from  them.  [Patteson,  J. 
— ^There  must  be  a  rating  of  some  person  in  respect  of  a 


{a)  In  this  case,  Wallinger 
took  a  preliminary  objection,  that 
the  return  to  the  certiorari  bring- 
ing up  the  order  of  sessions  varied 
from  the  form  of  the  writ.  The 
certiorari  called  upon  the  justices 
to  return  all  documents  relating 
to  an  appeal  between  the  Inhabit^ 
anU  of  St.  Olave,  Southwark, 
andSt  Mary,  Bermondsey, where- 
as the  return  was  made  of  docu- 
ments relating  to  an  appeal  be- 
tween the  Churchwardent  and 
Overseers  of  St  Olave,  South- 
wark,  and  St.  Mary,  Bermondsey. 
This,  he  contended,  was  a  misde- 
scription in  the  writ  of  the  docu- 


ments to  be  brought  up,  and  cited 
2  NoIan,591 ;  Rex  v.  Hedingham^ 
Burr.  S.  C.  112;  Rex  v.  Barking, 
2  Salk.  552;  Reg.  v.  PUnty  2  Ld. 
Raymond^  820 ;  Reg,  v.  Colbeck, 
12  A.  &  £.  161.  Montagu 
Chambers  and  Corner^  contr^, 
cited  Reg.  v.  Fordham,  11  A.  & 
£.  73.  The  Court  held  that 
there  was  no  variance,  the  appeal 
being  by  the  parish  officers,  as 
the  agents,  and  on  behalf  of  the 
inhabitants;  the  writ  also  being 
in  conformity  with  the  invariable 
practice. 
(3)  Ante,  p.  90. 
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Thb  Quesn 

Inhabitants  of 
St.  Olavb, 

SOUTBWAKK. 
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house.]  The  contrary  was  held  in  St.  Mary-le^More  v* 
Heavytree  (a),  where  this  Court  thought  the  rating  of  a 
house^  without  a  rate  on  the  person  of  the  occupier,  was 
sufficient  to  make  a  settlement.  He  cited,  also,  Rex  y. 
Rcdnham  (J)  and  Rex  v.  EdgbcL8ton{c).  \_CoIeridffe,  J. 
How  does  it  appear  that  any  rate  was  made  during  his 
occupation^  he  was  only  there  seven  months  ?  He  might 
have  paid  the  day  after  he  came  in.]  If  premises  are 
obviously  rated  and  occupied^  it  is  a  fair  inference  that 
the  occupier  is  the  person  rated,  as  it  is  essentially  an 
occupier's  tax. 


Lord  Denman,  C.  J. — We  cannot  draw  any  such  in- 
ference. 

Patteson,  Williams,  and  Ck)LEan>GE,  Js.,  concurred. 


(a)  2  Salk.  478. 


Order  of  sessions  quashed. 
(b)  5  T.  R.  240.  (c)  6  T.  R.  540. 


May  2nd. 

Where  an  in- 
dictment for 
forcible  entry 
found  at  the 
quarter  sea- 
lions  had  been 


TnE  Queen  v,  Wilson  and  Others. 

J.N  Hilary  Term  (a),  Newton  applied  for  a  rule  nisi  call- 
ing upon  the  justices  of  Gloucestershire,  and  George  Wil- 
son, William  Holtham,  and  nine  others  (naming  them), 
to  shew  cause  why  a  writ  of  certiorari  should  not  issue, 

quaahed  by  a, .__,,,  ,  t  .     r>t 

subsequent  sea-  directed  to  the  Said  justices,  to  remove  into  this  Court 
Court  raited  ^^  indictment  for  certain  forcible  entries,  assaults,  riots, 
a  certiorari  to     j^^^j  misdemeanors,  whereof  the  said  George  Wilson, 

bnng  up  the  ^  o  ' 

indictment,  in    &c.,  were,  on  the  prosecution  of  Augustus  Newton,  be- 

order  that  the 

Court  might  see 

what  had  been  done  upon  it  at  the  sessions ;  it  not  appearing  whether  it  had  been  quashed  by 

«  regular  judgment}  so  as  to  enable  the  prosecutor  to  bring  a  writ  of  error  on  the  judgment. 

(a)  Before  Lord  Denman,  C.  J.,  Paiteson,  and  WUUama^  Js. 
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fore  them  indicted,  together  with  all  proceedings  there-         1844. 

upon  had.  The  Queen 

It  appeared  by  the  affidavits,  that  the  indictment  was  «• 

^^  •'.  •        .  Wilson. 

found  at  the  Michaelmas  Sessions  for  the  county  of 
Gloucester,  1843.  It  contained  three  counts :  1,  Against 
all  the  defendants,  for  a  forcible  entry,  assault,  and  un- 
lawful imprisonment  of  Mr.  Newton ;  2,  Against  Wilson 
and  Holtham  only,  for  the  same  offences ;  3,  Against  all 
the  defendants,  for  a  riot  and  assault.  That  a  certificate 
of  the  indictment  was  applied  for  by  the  prosecutor,  on 
which  he  obtained  warrants,  and  all  the  defendants,  ex- 
cept one,  appeared  before  the  magistrates  at  Cheltenham, 
and  entered  into  recognizances,  with  sureties,  for  their 
appearance  at  the  then  next  sessions,  to  answer  the  in- 
dictment. The  defendants  appeared  at  the  Epiphany 
Sessions,  when,  on  the  indictment  being  read,  their 
counsel,  before  plea,  moved  to  quash  the  indictment,  on 
the  ground  that  the  defendants  would  be  put  to  incon- 
venience by  the  joinder  of  different  offenders  in  the  diffe- 
rent counts  of  the  indictment,  and  cited  Rex  v.  Kings- 
ton  (a).  The  sessions  thereupon  quashed  the  indictment, 
and  ordered  the  defendants  and  their  sureties  to  be  dis- 
chaiged;  and  the  derk  of  the  peace  made  an  entry  in 
his  minute-book  of  the  decision  of  the  sessions  accord- 
ingly. 

Lord  Denman,  C.  J. — We  think  you  ought  to  have 
a  rule  on  the  sole  question  whether  the  Court  of  quarter 
sessions  has  the  power  of  quashing  indictments  at  alL 

Rule  nisi  granted. 

Greavesy  for  the  defendants,  now  shewed  cause. — 
This  is  not  the  proper  remedy.  The  sessions  have  pro- 
nounced judgment,  and  there  is  no  instance  of  a  cer- 

(a)  8  East,  41. 
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1844.  tiorari  being  granted  in  order  to  take  objections  to  the 
^  ^  *  record  after  a  judgment  has  been  pronounced  upon  an 
r.  indictment.     The  proper  course  is  to  bring  a  wnt  of 

error  upon  it.  2  Hawkins,  P.  C.  c.  27,  s.  31;  1  Chitt. 
Grim.  Law,  747:  Price  v.  Tlie  King  (a),  Long^s  case  (i). 
Rex  V.  Jackson  (c).  Rex  v.  Seaton  (rf).  Rex  v.  Penrur 
goes  {e\  Rex  v.  Garside  and  Mosky  (f). 

But  the  sessions  have  jurisdiction  to  quash  indict- 
ments. The  only  passage  to  the  contrary  is  in  Archbold's 
Criminal  Law,  (by  Jervis),  8th  ed.,  p.  64 :  "  The  appli- 
cation to  quash  an  indictment  is  made  to  the  Court  when 
the  bill  is  found,  except  in  cases  of  indictments  at  se&- 
sions,  or  in  other  inferior  courts,  in  which  cases  the  ap- 
plication is  made  to  the  Court  of  Queen^s  Bench,  the 
record  being  previously  removed  there  by  certiorarL" 
But  he  states  no  authority  for  the  position,  and  the  first 
part  is  notoriously  incorrect,  as  coroners'  inquisitions, 
and  indictments  found  at  former  assizes,  are  constantly 
quashed  on  motion  at  the  assizes  where  a  party  appears. 
All  the  other  authorities  treat  of  the  power  to  quash 
generally,  and  without  excepting  the  quarter  sessions. 

The  jurisdiction  of  the  quarter  sessions  depends  on 
the  commission  of  the  peace,  a  precedent  of  which  is 
given  in  4  Chitty's  Criminal  Law,  p.  128.  The  first 
clause  applies  generally  to  all  indictments ;  then  follows 
one  dkecting  them  to  inspect  and  deal  with  indictments 
found  at  a  previous  session.  That  commission  is  larger 
than  that  of  oyer  and  terminer  and  general  gaol  delivery, 
which  has  only  the  first  clause.  But  it  was  never 
doubted  that  a  Judge  at  the  assizes  could  quash  an 
indictment;    Sir  William   Wtthipole*s  case(g),  Rex  v. 


(a)  Cro.  Jac.  404.  (e)  1  B.  &  C.  142. 

{b)  Cro.  Eliz.  589.  {f)  2  A.&l  E.  266. 

(c)  6  T.  R.  145.  (g)  Cro.  Car.  147. 
\d)  7  T.  R.  373. 
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Ward(a\  Regina  v.  Bigby  (i),  Regina  v.  Norton  (c) ;  and         1844. 
coroners'  inquisitions  are  quashed  continually.     [Patte^    t      a    b 
son.  J. — ^What  would  the  entry  be  at  the  sessions  ?]  ». 

The  entry  at  sessions  is  not  the  record,  but  only  a  mi- 
nute for  future  proceedings  {d).  It  would  be,  as  to  a 
demurrer,  that  the  indictment  was  quashed,  and  that  the 
defendant  should  go  thereof  without  day.  [Wtghtman^ 
J. — The  old  form  was  "  cassetur  Mlla.^  Lord  Denman, 
C.  J. — ^When  this  Court  quashes  an  indictment,  there  is 
no  entry.  Pattesorij  J. — The  mode  of  demurring  to  an 
information  in  the  nature  of  quo  warranto  used  to  be  to 
move  to  quash.]  That  is  the  practice  in  appeals.  Book- 
vhhmTs  case{e)  and  FriiKs  ca8e{f)  clearly  shew  the 
right  to  quash  an  indictment,  and  that  the  motion  to 
quash  must  be  before  plea ;  the  authority  is  also  con- 
firmed by  Rex  v.  Wheatley  {g)y  Bex  v.  Weston  (A),  Anony- 
mom  (i),  Bex  v.  Yoang  (A),  which  shew  that  it  is  discre- 
tionary with  the  Court  to  quash  where  the  defendant 
may  be  confounded  in  his  defence.  Bjex  v.  Kingston 
a$id  others  [l)  is  directly  in  point,  for  Lord  JEllenborough, 
C.  J.,  says,  that  the  inconvenience  which  might  arise  at 
the  trial,  from  joining  different  counts  i^ainst  different 
offenders,  would  be  good  ground  of  appHcation  to  the 
Court  to  quash  the  indictment.  The  1  Geo.  4,  c  4, 
does  not  take  away  the  jurisdiction  to  quash.  The  only 
effect  of  that  statute  is  to  compel  defendants  to  try  at 
the  next  sessions,  and  the  term  ^^  plead,"  in  that  statute, 
includes  every  means  of  defence  or  objectiofi  that  a  de- 
fendant has  to  make. 


(a)  1  Stark.  Cr.  PI.  301.  (/)  1  Leach,  10. 

(b)  8  C.  &  P.  770.  Iff)  2  Burr.  1126. 
(e)  Id.  196.  (A)  1  Str.  623. 
(d)  Rex  V.  Yeoveleyt  8  A.  &  (»)  6  Mod.  210. 

E.  806.  (i)  3  T.  R.  106. 

(«)  4  St  Tr.  673;  1  Stark.  C.  (l)  8  East,  41. 
P.  299. 
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1844.  Keating,  for  the  justices,  stated  that  he  was  instructed 

^""^      to  appear  out  of  respect  to  the  Court ;  that  the  justices 

9.  had  acted  to  the  best  of  their  judgment,  on  the  belief  that 

they  had  jurisdiction,  but  had  no  other  interest  in  the 

matter. 

Newtaiiy  contrd« — The  sessions  had  onlj  jurisdiction 
to  try,  not  to  quash  the  indictment  If  it  was  bad,  the 
defendants  should  have  demurred  to  it.  If  it  was  im- 
properly quashed,  that  is,  if  the  order  for  quashing  it 
was  a  nullity,  the  indictment  is  in  the  same  condition  as 
if  it  never  had  been  quashed  at  all,  and  therefore  it 
should  be  removed  into  this  Court,  which  will  then  have 
the  opportunity  of  sending  it  down  to  be  tried  by  a  Judge 
at  the  assizes.  He  cited  Rex  v.  The  Justices  of  the  West 
Riding  {a)y  Regina  v.  TTie  Justices  of  Hampshire  (i),  and 
Regina  v.  Taylor  (c). 

Lord  Denman,  C.  J. — It  seems  to  the  Court  that 
this  rule  must  be  absolute.  If  this  indictment  has  been 
quashed  by  a  regular  judgment,  the  prosecutor  may 
bring  error  on  that  judgment;  but  if  it  has  been  dealt 
with  merely  by  an  order  of  sessions,  we  ought  to  see 
what  that  order  is. 

Patteson,  Williams,  and  Wightman,  Js.,  concurred, 

Bule  absolute. 

(a)  5  T.  R.  629.  {h)  9  Dowl.  171.  (c)  Id.  600. 
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1844. 

Ex  parte  The  Duke  of  Maklborough.  May  7th. 

IhESIGER,    Solicitor-General,    (with   whom   were  The  Court  will 
JErk  and  Robinson),  applied  on  the  part  of  the  Duke  of  crimmd  infor- 
Marlborough,  lord-lieutenant  of  the  county  of  Oxford,  XSTspoken 
and  a  ma^stratc  of  that  county,  for  a  rule  calling  on  ofamagiatrate, 

,     ,  imputing  to  him 

L.  C.  Humfrey,  Esq.,  to  shew  cause  why  a  criminal  oppression  or 
information  should  not  be  filed  against  him,  for  having  hkofficbdcapa- 
used^  in  a  speech  at  the  last  election  for  the  borough  of  ^  'tend^ 
Woodstock,  certain  slanderous  and  defamatory  words  of  provoke  a 

_  •        ii  •  J  TA   1       •      "L  •  'j.  breach  of  the 

and  concerning  the  said  Duke  m  his  capacity  as  a  ma-  peace,  or  unless 

^«4Mi.»4.^  ^e  words  are 

ffStr^te.  spoken  of  him 

The  language  complained  of  used  by  Mr.  Humfrey,  atthetimebcis 
as  set  out  on  affidavits,  was  as  follows: — **  There  is  a  performance  of 
man  named  Harris ;  this  Harris  was  a  respectable  man,  to  cause' an  ob- 
but  not  rich ;  he  held  a  cottage  under  the  Duke,  and  eo'^i^Tf  Ss?*" 
kept  a  horse.     One  day  he  took  this  horse  to  water  at  t*ce. 
a  pit,  to  ^hich  he  certainly  had  no  legal  right  to  go, 
and  T.  Slingo,  the  Duke's  hayward,  passing  by,  took  up 
the  horse  to  put  it  into  the  pound.     Harris  touched  the 
horse  with  his  whip,  and  it  broke  from  the  hayward's 
custody,  and,   naturally  enough,  ran  back  to  its  own 
stable.     Harris  was  summoned  for  rescuing  the  horse, 
and  committing  breach  of  pound;  he  was  fined  one  shil- 
ling, and  the  costs,  which  amounted  to  nineteen  shillings 
and  sixpence.     This  was  more  than  he  could  pay,  and 
he  went  to  gaol.     When  he  was  in  gaol  his  creditors 
came  upon  him ;  his  property  was  seized,  and  sold  under 
an  execution.     He  became  a  ruined  man,  and  is  now  at 
work  upon  the  roads.     Before  he  was  fined,  two  magis- 
trates refused  to  find  him  guilty.     Two  magistrates,  be- 
fore whom  he  was  brought,  refused  to  convict  him,  be- 
cause they  thought  that  the  hayward  had   somewhat 
exceeded  his  duty.     He  was  then  brought  before  the 
Duke,  a  fit  judge  in  his  own  cause ;  and,  sitting  on  his 
own  dog-kennel,  with  a  glass  of  ale  in  his  hand,  the 
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1844.       .  Duke  of  Marlborough  himself  convicted  Harris,  and  sent 

irji^      him  to  gaoL" 

The  Duke  of        There  were  several  other  passas^es  set  out  in  the  aflSda- 
Marl-  .  .  ^    ^ 

BOROUGH,      vits,  reflecting  on  the  character  and  conduct  of  the  Duke, 

but  had  not  reference  to  his  conduct  as  a  magistrate. 

The  a£Bdavits  on  which  the  rule  was  moved  denied  the 
truth  of  all  the  statements  in  the  passages  above  referred 
to.  And,  with  reference  to  the  case  of  Harris,  stated, 
that  he  was  not  a  tenant  to  the  Duke  at  the  time  alleged ; 
that  Slingo  was  not  the  hajward  of  the  Duke,  but  a 
person  appointed  by  the  surveyor  of  the  highways ;  and 
that  no  magistrate  ever  refused  to  convict  Harris.  He 
was  convicted  by  four  magistrates,  the  Duke  being  one, 
at  a  petty  sessions,  held  on  that  occasion  at  a  place  called 
"  The  Kennel  Farm,"  and  fined,  the  fine  being  reduced, 
at  the  Duke's  suggestion,  to  one  shilling;  and  upon  Har- 
ris refusing  to  pay  the  fine  and  the  costs,  he  was  com- 
mitted to  prison. 

•  Lord  Denman,  C.  J. — This  is  an  application  to  the 
Court,  in  the  exercise  of  its  extraordinary  jurisdiction, 
to  issue  a  criminal  information  in  respect  of  words 
uttered  concerning  the  Duke  of  Marlborough.  These 
words  are  certainly  words  of  grievous  imputation — ^most 
grievous  in  the  charges  which  they  convey;  and  I  do  not 
wonder  that  the  Duke  of  Marlborough  takes  the  earliest 
opportunity  of  taking  that  course  of  proceeding  which 
the  law  aUows,  and  coming  here  to  deny  those  charge^, 
and  to  ask  for  that  interposition  of  the  authority  of  this 
Court,  in  the  way  sometimes  granted  to  subjects  of  this 
realm,  where  such  a  course  has  been  deemed  necessary 
for  their  protection.  The  question  here  is,  whether 
these  words  are  so  injurious  to  the  character  of  the  Duke, 
in  his  capacity  of  a  magistrate,  that  we  ought  to  direct  a 
criminal  information  to  issue.  With  respect  to  the  three 
last  statements  which  form  the  object  of  complaint,  it  is 
clear,  on  all  the  authorities,  that  these  statements,  being 


Marl- 
borough. 
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merely  words  spoken^  are  not  the  proper  subject  of  a         1644c, 
criminal  infonnation^  miless  they  can  be  converted  into       Z^^"^^ 

EjT  parte 

an  offence  of  another  description,  a  matter  of  misde-    The  Duke  of 
meanour,  as  an  endeavour  to  provoke  a  breach  of  the 
peace,  either  by  the  threat  of  inunediate  personal  vio- 
lence, or  by  provoking  a  man  to  send  a  challenge. 

The  words  on  which  we  have  felt  some  doubt,  whether 
this  rule  ought  not  to  be  granted,  are  those  with  respect  to 
the  charges  against  the  Duke  of  Marlborough  in  the  ex- 
ercise of  his  office  as  a  magistrate.  The  denial  of  these 
charges  is  complete ;  but  we  do  not  find  that  there  is  any 
instance  of  this  Court  interfering  for  the  purpose  of 
granting  a  criminal  information  in  such  a  case.  There  are 
many  cases  in  which  this  Court  has  said  distinctly,  that, 
in  the  case  of  words  spoken,  unless  the  words  are  spoken 
of  a  magistrate  at  the  time  that  he  is  engaged  in  the  per- 
formance of  his  duty,  the  Court  will  not  interfere ;  and, 
I  take  it  that  we  do  interfere  on  such  an  occasion  as 
that  which  I  have  referred  to,  because  words  so  uttered 
are  a  direct  obstruction  to  the  course  of  justice;  and  He- 
cause  the  uttering  of  them  under  such  circumstances  is 
an  offence  which  may  indeed  be  visited  by  the  magistrate 
himself  at  the  moment,  as  an  offence  against  his  Court, 
but  which  it  is  more  expedient  should  not  be  so  visited, 
but  should  be  made  the  subject  of  an  application  for  the 
interposition  of  this  Court.  But  there  is  no  case  which 
says  directly,  that  where  by  words  spoken  a  charge  is 
made  against  a  magistrate  of  acting  corruptly  in  the  dis- 
charge of  his  duties  as  a  magistrate,  this  Court  will  in- 
terfere to  protect  him.  Mr.  Starkie,  in  his  work  on 
libel,  published  in  1830,  uses  an  expression  which  seems 
to  indicate  his  opinion  that  in  such  cases  this  Court  would 
interfere.  He  says  (a) — "  The  case  might  fall  under 
a  very  different  considenvtion  if  the  magistrate  were  to 

(a)  Vol.  2,  p.  199. 


BOROUGH. 
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1844.  be  charged  with  some  specific  act  of  oppression  or  cor- 
ruption in  his  judicial  capacity."  Such  is  the  chai^ 
The  Duke  of  made  here ;  but  the  expression  of  Mr.  Starkie  is  not 
more  than  the  statement  of  a  doubtful  opinion,  and  he 
does  not  cite  any  case  as  an  authority  for  that  expres- 
sion. I  own  that  I  expected  to  be  furnished  with  cases 
in  which  this  Court  had  stopped  short  of  interference, 
and  which  would  have  been  commented  on  by  the  Soli- 
citor-General, to  shew  that  they  could  not  apply  to  this 
case;  and  the  only  reason  why  they  were  not  so  presented 
to  us  is,  that  there  have  not  been  any  opinions  expressed 
or  even  dicta  uttered  by  the  Court  that  could  furnish 
authority  for  granting  this  application. 

It  is,  therefore,  clear  that  we  cannot  grant  it  without 
creating  a  precedent.  That  would  be  highly  improper 
where  the  practice  of  the  Court  has  been  known  for  a 
long  series  of  years.  We  cannot  now  set  an  example  of 
a  new  mode  of  proceeding,  without  being  satisfied  that 
we  are  fully  justified  in  so  doing  by  the  law  of  the  land. 
Intiependently  of  any  other  grounds,  in  the  absence  of 
authority,  and  in  the  belief  that  it  is  unwise  to  make 
mere  words  uttered  on  any  occasion  amount  to  a  crime, 
from  the  difficulties  that  may  exist  in  the  proof  of  the 
words,  and  from  the  fact  that  so  many  circumstances 
may  exist  which  afford  an  opportunity  for  explaining  the 
words,  I  think  that  we  cannot  direct  this  information  to 
be  filed.  The  words  by  themselves  may  convey  an  im- 
putation, but  they  must  be  taken  together  with  the  cir- 
cumstances in  which  they  were  uttered,  and  connected 
with  other  expressions  used  at  the  same  time,  which  may 
explain  and  qualify  them.  The  Court  cannot  fwst  by 
way  of  criminal  information  on  that  which  must  depend 
entirely  on  oral  evidence.  For  these  reasons,  and  with- 
out referriog  to  others  to  which  I  might  have  adverted, 
I  am  of  opinion  that  we  cannot  interfere  in  this  case  with- 
out setting  an  example  which  in  itself  would  be  much  to 
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be  deprecated^  and  which  might  as  a  consequence  lead         1844. 
to  a  long  inquiry,  which  would  be  most  inconvenient  and       ^T"* 
unsatififactoiy  in  its  results  both  as  to  truth  and  justice.    The  Dake  of 
On  that  ground,  and  on  that  only,  I  am  of  opinion  that 
this  application  ought  to  be  refused. 

Pattbson,  WiLLLAJis,  and  Wightman,  Js.,    con- 
curred. 

Rule  refused. 


Mari.- 

BO&OUOH. 


Ex  parte  Andrews.  Ma^  7th^ 

JjJ.ILLEB  applied  for  a  rule  to  shew  cause  why  Ri-  The  Court  will 
chard  Andrews,  charged  on  the  coroner's  warrant  with  bdla^aoner 
the  murder  of  his  daughter,  should  not  be  admitted  to  <»m«nitted  on  a 

o         '  ^  charge  of  mar- 

bail  before  a  magistrate  in  the  country.     A  bill  for  mur-  der,  after  a  biU 

der  was  found  by  the  grand  jury  at  the  last  assizes  for  has  been  found 
the  county  of  Warwick;  but,  in  consequence  of  the  ill-  thegrandjury, 
ness  of  two  material  witnesses,  upon  application  made  on 
behalf  of  the  prosecution,  the  trial  was  postponed.  Ap- 
plication was  then  made  to  Gumet/y  B.,  to  admit  the  pri- 
soner to  bail,  but  was  refused.  The  depositions  taken 
before  the  coroner  shewed  that  the  eyidence  in  support 
of  the  charge  of  murder  was  not  very  strong.  [He 
cited  the  cases  noticed  in  the  judgment.] 

Cur.  adv.  vult. 

Wightman,  J. — No  instance  of  an  application  similar 
precisely  to  the  present  in  its  circumstances  was  brought 
before  me  when  this  motion  was  made,  but  Mr.  MiUer 
relied  upon  the  practice  of  this  Court,  of  holding  to  bail 
after  the  coroner's  inquisition,  as  an  authority  in  his  fa- 
vour. He  also  cited  the  case  of  Regina  v.  Scaife  and 
Wife  (a),  but  that  is  distinguishable,  inasmuch  as  the 
charge  there  made  against  the  prisoners  was  for  having 

{a)  9  Dow?.  553. 
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cconing  moulds  in  their  poasesuon,  wlucli  was  oot  like 
the  present,  a  capital  felony.  With  respect  to  the  prac- 
tice of  bailing,  where  a  party  is  committed  upon  the 
coroner's  inquisition,  I  think  that  staods  on  a  very  dif- 
ferent footing  from  the  present  case.  The  Court  there 
can  have  before  it  the  depoeitions  on  which  the  chai^ 
is  fomided,  and  can  see  what  are  the  grounds  upon 
which  the  conclusion  of  the  jury  has  been  come  to,  and 
form  a  judgment  as  to  its  correctness.  But  where  a  true 
bill  has  been  found  by  a  grand  jury,  that  cannot  be  done, 
for  we  cannot  discover  upon  what  evidence  they  acted. 
The  case  of  Lord  Mokun  {a)  is  directly  in  point.  The 
Court  there  said,  "  If  a  man  be  found  guilty  of  murder 
by  the  coroner's  inquest,  we  sometimes  bail  him,  because 
the  coroner  proceeds  upon  depositions  taken  in  writing, 
which  we  may  look  into;  otherwise,  if  a  man  be  found 
guilty  of  murder  by  a  grand  jury;  because  the  Court 
cannot  take  notice  of  their  evidence,  which  they,  by  their 
oath,  are  bound  to  conceal"  There  are  other  cases  on  the 
subject,  but  I  observe  that  all  the  decisions  are  uniform 
agunst  this  application;  for  in  Bacon's  Abridgment, 
"B^  in  Criminal  Cases,"  D.,  there  is  another  in  these 
words:  "Nor  will  they  bwl  afler  a  bill  for  murder 
found,  though  the  &ct  was  plmnly  manslaughter,"  Cote 
of  Kirk  and  Case,  ^Begma  v.  Chapman  (&)  and  Regina  y. 
Guttridge  (c)  are  later  cases  where  applications  similar 
to  the  present  have  been  refused  on  the  ground  that  a 
true  bill  had  been  returned  by  the  grand  jury.  These 
authorities  appear  to  me  concluwve,  but  I  may  add, 
that,  in  this  very  case,  an  application  to  the  same  effect 
was  made  to  Gumetf,  B.,  at  the  assizes  at  Warwick,  who 
refused  to  grant  it.  Under  these  cireumstances,  in  the 
absence  of  any  authority  to  support  it,  the  motion 
must  be  refused. 

£ule  refused. 

(a)  1  Salk.  104.         (£)  8  C.  &  P.  558.         (e)  9  C.  &  P.  228. 
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1844. 

The  Queen  v.  W.  S.  Wood,  Esq.  m<^  7th. 

±N  Michaelmas  Term  Sir  G.  Lewin  had  obtained  a  rule  The  paruh  of 
nisi  for  a  mandamus,  commanding  the  defendant,  a  ma-  into  the  upper 
gistrate  of  the  county  of  Hereford,  to  join  and  concur  ^^  and  for*" 
with  F.  Hamp,  Esq.,  another  magistrate  of  the  same  the  last  twcnty- 

^  .     ^  .  ®  fiTeyeanaiur- 

county,  in  granting  two  distress-warrants  to  levy  high-  vejor  hod  been 

appointed  for 
way  rates.      •  eadi  division  to 

It  appeared  by  the  affidavits,  that  Thomas  Jones  had  ^^^^' 
been  appointed  surveyor  of  the  highways  for  the  upper  tj»«  whole  pa- 
division  of  the  parish  of  Abbeydore,  and  William  Da-  mrrejorof  the 
vies  surveyor  for  the  lower  division  of  the  same  parish,  ^J^, (m^e 
and  they  had  jointly  made  a  sinfi:le  rate  for  the  whole  ^^^'   Two 

J  ^  J  o  ratepayers  in 

parish.  The  practice,  for  twenty-five  years,  had  been  the  lower  divl- 
for  the  surveyor,  in  each  district,  to  collect  the  rate  in  pay  their  rates 
his  district;  but  the  rate  had  always  been  one  over  ail  ^te^ds  paid 
the  parish,  which  was  not  divided  for  the  purposes  of  the  t^«  amount  to 
highways.  Morgan  and  Gwillim  were  the  occupiers  of  that  this  Court 
land  in  the  lower  division  of  the  parish,  and  they  refused  ^  maniSmaiMto 
to  pay  to  Davies  the  amount  at  which  they  were  assessed  ^^"^  ^?^  "'" 

'^  ^      ,  .  .  "^  gistrate  to  oon  - 

for  the  highway  rate.     Davies  applied  to  a  bench  of  ma-  cur  with  ano- 

gistratesi,  consisting  of  Mr.  Wood,  Mr.  Hamp,  and  three  to  grant  dis. 

others,  for  distress-warrants,  who,  after  hearing  the  case,  ^^'jlJ^d^? 

dismissed  the  complaint ;  all  of  them,  except  Mr.  Hamp,  p»ym«»t  ^ 

tnese  rates 

concurred  in  so  doing.  Mr.  Hamp  then  desired  Davies  to  D. 
to  ask  Mr.  Wood  to  join  him  in  granting  a  distress-war- 
rant, which  Mr.  Wood  refused.  An  arrangement  was 
made  before  the  magistrates,  that  the  rates  should  be 
paid  to  Jones,  on  account  of  Davies,  who  was  insolvent, 
and  the  rates  had  been  so  paid  before  the  rule  for  a  man- 
damus had  been  obtained. 

Talfourdy  Serjt,  and  Greaves^  shewed  cause. — This 
rule  must  be  discharged.  The  appointment  of  survey- 
ors is  clearly  bad.     The  5  &  6  WilL  4,  c.  50,  only  au- 

VOL.  I.  p  N.  8.  c. 
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1844.         thorised  the  appointment  for  the  whole  of  a  district  main- 
tITq^n    taining  its  highways.     Here  the  appointment  is  for  part 
^-  of  the  parish  (a).     The  appointment  being  bad,  the  rate 

is  also  bad,  and  the  nxagistrates  would  be  liable  to  tres- 
pass for  levying  it.  But,  assuming  the  appointments 
and  rate  to  be  good,  then  the  payment  to  Jones  is  a  dis- 
charge of  the  rate,  as  each  surveyor  is  entitled  to  receive 
payment  (&).  The  application,  also,  is  wrong  in  point  of 
form;  the  mandamus  ought  to  have  been  applied  for 
against  all  the  justices,  and  not  against  one,  to  concur 
with  Mr.  Hao^)  (c).     [They  were  then  stopped.] 

Sir  G.  Lewiuy  contrd,  contended,  that,  as  the  survey- 
ors had  been  appointed  for  the  separate  divisions  for 
twenty-five  years,  the  Court  would  not  go  into  the  in- 
quiry, whether  they  were  properly  appointed,  nor  whe- 
ther the  parish  or  district  was  liable  to  repair  the  roads, 
as  the  magistrates  had  given  no  reason  for  their  reiusdl. 


Per  Curiam  (rf), 


Bule  discharged. 


(a)  Rex  V.  Sevemy  Saycr,  278;  254;  Rex  v.  EdUufon,  1  N.  &  P. 
Rex  V.  Aforrity  4  T.  R.  550.  20. 

(b)  SeeperLordJTeityonyC.J.,  (e?)  Jjord  Denman,  C,J„  PaU 
Rex  V.  Benn,  6  T.  R.  198.  teeon,  WilUamey  and  fflffhtman,Js, 

(c)  See  Anonymouiy   2   Chit. 
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1844. 
The  Queen  v.  The  Grand  Junction  Railway  Com-     May  IM. 

PANY, 

1  HE  Grand  Junction  ilailway  Company^  in  and  by  a  a  raflway  com. 
certain  rate  made  for  the  relief  of  the  poor  of  the  pariah  ^^*  ^^^^^ 
of  Leighford,  in  the  county  of  Stafford^  on  the  6th  day  3  Will.  4, 
of  August,  1843,  were  rated  in  respect  of  the  Grand  empowered  to 
Junction  Sailway  passing  through  the  daid  parish^  and  S^d^c^trwt  ' 
land  a^oiningy  in  the  sum  of  £1050.     Upon  appeal  •  railway  there- 
duly  made  against  the  said  assessment,  the  sessions  con-  take  certain 
firmed  the  rate,  subject  to  the  opinion  of  this  Court  fares  for  goods 
upon  the  foUowing  case :-  ^^^  ^^^^^^ 

The  appellants  were  incorp<»ated,  and  the  Grand  ^^^^dn^ 
Junction  lUdlway  formed,  by  and  under  an  act,  3  Will  ^|^^"***  ^°" 
4,  c.  xxzi?,  (local,  personal,  and  public),  altered,  amend*  thereof  as  the 
ed,  and  extended  by  other  acts  of  Parliament,  namely,  ^T^And  when 

the  company 
themselTes  acted  as  carriers  for  their  own  profit,  (which  they  were  empowered  to  do),  they 
were  to  kea>  separate  accounts  of  the  tolls  which  they  did  receive,  and  of  the  tolls  which 
they  would  tuiTe  received  for  the  passengers,  &c.,  if  they  had  been  carried  by  other  persons. 
AU  persons  had  liberty  to  use  the  railway  with  carriages,  subject  to  regulations  by  the 
company,  and  on  payment  of  toll  to  them.  The  railway  was  us^  partly  by  the  company, 
as  carriers  of  goods  and  passengers  for  their  own  profit,  and  partly  by  other  companies,  who 
paid  tolls  to  tiiem  for  the  use  of  it: — 

Heldf  that  the  company  were  rateable  for  their  railway  at  an  amount  equal  to  the  rent 
which  a  lessee  would  pay,  making  the  same  uses  of  the  railway  as  the  company ;  [that  is, 
that  the  company  were  rateable,  after  due  deductions  according  to  the  Parochial  Assessment 
Act,  (6  &  7  Will.  4,  c.  96,  s.  1),  T>n  the  sums  which  they  nottved  as  fiures  and  tonnage  for 
goods  and  passengers  which  they  carried,  as  well  as  on  the  amount  of  toUs  which  they  re- 
oeired  from  other  carriers  on  their  railway ;]  and  that  an  estimate  of  the  company's  liability, 
founded  on  the  amount  chargeable  in  r^pect  of  tolls  only,  was  erroneous. 

The  pariah  officers  adopted,  and  the  sessions  approved  the  following  mode  of  calculating 
the  net  annnal  value  of  the  company's  rateable  property  in  their  parish. 

They  ascertained  the  gross  receipts  of  the  company  for  one  year,  j^440,366,  and  made 
therefrom  the  following  deductions : — 

1.  £b  per  cent.,  for  interest  on;^55,000,  the  capital  employed  in  engines,  carriages, 

and  other  moveable  stock,  in  their  business  as  carriers. 

2.  i^O  per  cent.,  on  the  same  capital,  for  tenant's  profits  and  profits  of  trade. 

3.  £\2  10«.  per  cent.,  on  the  same,  for  the  depreciation  of  such  stock,  beyond  usual  re- 

pain  and  expenses. 

4.  icl98,962,  for  the  annual  cost  of  conducting  the  business. 

5.  j^l50,  for  the  land  occupied  by  stations  and  other  buildings,  separately  rated  in 

the  parishes  in  which  they  are  situate. 

6.  j^O  per  mile,  for  the  reproduction  of  rails,  chairs,  sleepers,  &c. 

Held,  that  these  deidnctions  (die  reasonableness  in  amount  of  which  is  a  question  for  the 
sessions)  included  all  that  was  property  referable  to  the  trade,  as  distinguished  from  the 
uicreased  value  given  by  it  to  the  land,  and  that  the  balance  (i^l35,589)  was  properly  taken 
as  fiiirly  representing  the  rent  which  a  yearly  tenant  would  give  for  the  occupation  of  the 
railwaj. 

p2 
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1844.  4Will.4,civ;  5WilL4,c.viii;  5Wm.4,c.ix;  1  &2 
The  Qubbn  Vict.  c.  lix ;  3  Vict.  c.  xlix ;  which  are  to  be  taken  to  be 
„     JJ-  part  of  this  case  (a).     Under  these  several  acts,  not  only 

The  Grand     *^  .  ^.  .    .  "^ 

Junction  has  the  line  of  rail^Ya79  as  originally  contemplated,  from 
Warrington  to  Birmingham,  been  constructed  and  opened 
for  public  use,  but  other  railways,  ,made  by  other  par- 
ties, from  Warrington  to  Newton,  and  from  Crewe  to 
Chester,  and  long  since  opened,  have  been  vested  in  and 
become  the  property  of  the  appellants,  and  these,  by  the 
provisions  of  the  said  acts,  or  some  of  them,  now  form 
part  of  the  Ghrand  Junction  Kailway,  and  the  whole  is 
managed,  as  to  accounts  and  otherwise,  as  one  entire 
business. 

Over  ail  these  railways  so  constructed  and  open,  and 
also  over  the  Liverpool  and  Manchester  Bailway  be- 
tween Newton  and  Liverpool  in  the  one  direction,  and 
Newton  and  Manchester  in  the  other,  the  appellants 
themselves  exercise  the  right  of  being  carriers  on  their 
own  account  of  passengers  and  goods,  providing  for  them- 
selves stations  or  stopping-places,  locomotive-power,  car- 
riages, coke,  and  watering-places,  and  all  other  things 
necessary  and  convenient  for  the  conveyance  of  passen- 
gers and  goods,  and  charging  for  such  conveyance  rea- 
sonable fares  and  freights  in  addition,  as  regards  the 
said  Grand  Junction  Bailway,  to  the  tolls  or  tonnage 
which  they  are  authorized  by  the  said  acts  to  take;  and 
by  this  carrying  trade,  as  well  as  by  the  tolls,  the  appel- 
lants make  profits. 

Other  parties  also  exercise  the  right  of  being  carriers 
over  various  parts  of  the  Orand  Junction  Bailway,  and, 
amongst  others,  over  that  part  which  is  in  the  respond- 
ent parish,  providing  for  themselves,  without  the  con- 
sent or  concurrence  of  the  appellants,  and  independently 

(a)  The  material  sectionB  of  and  South- Western  RaUwc^ 
the  acts  are  similar  to  those  in  the  Company y  1  Q.  B.  R.  558;  2  G. 
case  of  Begina  y.  The  London    &  D.  49;  2  Railway  Cases,  629. 
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of  them,  subject,  however,  to  the  control  of  the  appellants      sj^^fl^ 
under  the  provisions  of  the  said  several  acts  of  Parliament,    The  Qubbn 
and  also  subject  to  the  provisions  of  the  several  acts  of    ipHg  g&and 
Parliament  for  the  regulation  of  railways,  locotnotive     Junction 
power,  carriages,  coke,  and  watering  places,  and  all  other 
things  necessary  and  convenient  for  the  conveyance  of 
passengers  and  goods,  and  separate  stations  and  stopping- 
places  adjoining  the  railway,  and  the  needful  branches 
into,  or  communications  with  the  same ;  and  they,  like 
the  appellants,  make  profits  of  their  trade  so  carried  on 
by  them  over  the  railway :  and  they  pay  to  the  appellants 
the  tolls  or  tonnage  duly  fixed  by  the  appellants  pursuant 
to  the  said  acts,  or  some  of  them,  and  being  the  same 
tolls  as  form  the  basis  of  the  calculations  hereinafter 
mentioned,  as  contended  for  by  the  appellants. 

A  third  class  of  carriers  over  the  Grand  Junction  Rail- 
way hire  from  the  Grand  Junction  Railway  Company 
locomotive  engines,  and  the  use  of  stations,  &c,  but  find 
their  own  carriages;  and  they  likewise  make  profits  over 
the  railway :  these  also  pay  to  the  appellants  the  said 
tolls  or  tonnage,  besides  a  compensation  for  the  use  of 
the  power,  stations,  and  other  accommodations  provided 
for  theuL 

The  total  length  of  so  much  of  the  Grand  Junction 
Railway  as  lies  between  Birmingham  and  Newton  is 
eighty-four  miles,  and  from  Crewe  to  Chester  twenty- 
one  miles,  making  together  one  hundred  and  five  miles, 
and  the  distance  along  the  Liverpool  and  Manchester 
Railway  from  Newton  to  Liverpool  is  fifteen  miles,  and 
from  Newton  to  Manchester  sixteen  miles ;  the  length 
of  railway  within  the  respondent  parish  is  one  mile,  and 
there  is  no  station,  stopping -place,  or  property  of  the 
appellants  other  than  the  railway  itself  in  the  said 
parish. 

The  appellants  have  duly  caused  toll-boards  or  lists 
to  be  made  and  published,  as  required  by  sections  165 
and  166  of  the  statute  first  above  mentioned.     The  ap- 
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^1844.  ^  pellants  have  also  duly  kept  the  accounts  of  tolls,  as 
The  Queen  required  by  sections  id  and  20  of  the  1  &  2  Yict.  c  lix. 
The  Grand    ^^^  scction  27  of  3  Vict.  c.  xlix;  and  free  access  has  been 

Junction      afforded  to  them  as  required  by  those  acts.   The  fares  and 
Railway  Co.      ,  y.       ,  ^  a  . 

charges  for  the  conveyance  of  passengers,  goods,  parcels, 

&c.,  by  the  appellants  as  carriers,  are  regulated  by  the 
number  of  miles  through  which  they  are  carried,  as  well 
as  by  weight,  bulk,  value,  &c,  and  various  otker  circum- 
stances, in  like  manner  as  the  fares  and  chaises  of  o&er 
carriers.  The  gross  sum  received  by  the  appellants  as 
tolls,  rates,  or  duties,  including  both  what  they  receive 
from  other  companies  or  persons  using  the  railway  as  car- 
riers, and  also  the  gross  sum  of  the  tolls,  rates,  or  duties, 
of  which  an  account  is  also  kept,  calculated  upon  all  the 
passengers,  goods,  &c.,  as  aforesaid,  carried  by  them  for 
their  own  profit,  added  togefiier,  amount  actually  to  the 
sum  of  £1500,  in  respect  of  so  much  of  tiie  railway  as 
lies  in  the  respondent  parish,  for  the  current  year  of 
rating :  and  this  is  the  gross  produce  of  the  land  whidi 
the  appellants,  if  not  carriers,  or  which  a  lessee  of  the 
tolls,  rates,  and  duties  would  in  fact  have  received  as 
such  lessee,  howsoever,  or  by  whomsoever  the  carrying 
business  of  the  railway  was  conducted;  and  the  ap- 
pellants contended  that  this  sum,  (£1500),  so  found, 
ought  to  form  the  basis  of  any  rate  upon  tiiem  in  re- 
spect of  their  rateable  property  in  the  respondent  parish. 
The  gross  yearly  receipts  of  the  company,  including 
as  well  the  tolls  actuflQy  received  by  them  as  ike  tolls, 
fares,  freights,  and  profits  of  every  kind  derived  by 
them  as  carriers  upon,  and  owners  of  the  Grand  Junc- 
tion Bailway,  und  its  appurtenances,  in  all  the  parishes 
between  Birmingham  and  Newton,  and  Crewe  and 
Chester,  excluding  their  receipts  over  the  Liveipool  and 
Manchester,  and  other  railways  which  do  not  belong 
to  them,  but  for  passing  over  which,  as  carriers,  they 
pay  toll  in  the  same  way  as  the  independent  carriers 
over  the  Ghrand  Junction  Bailway ;  and  including  also 
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the  profits  of  their  stock  in  trade  and  personal  property        1844. 
used  by  them  as  carriers  in  connexion  with  and  upon    .j.^^  Qubsk 
the  entire  Grrand  Junction  ilailway,  and  their  workinir    »     ^- 
over  and  along  it;  and  also  the  rents,  profits,  and  value     Junction 
of  all  dieir  stations  and  other  conveniences  at  and  be- 
tween  Birmingham    and  Newton,   and  Chester  and 
Crewe,  are  agreed,  for  the  purposes  of  this  case,  to 
amount  to  the  sum  of  £440,366  for  the  current  year  of 
rating;  and  adopting  the  principle  of  a  mileage  division 
thereof,  that  is  to  say,  dividing  the  same  by  105,  being 
the  total  length  of  the  Grand  Junction  Bailway,  the 
amount  is  £4193  (and  a  fraction)  in  respect  of  so  much 
thereof  as  lies  in  the  respondent  parish;  and  it  is  for  the 
purpose  of  the  present  case  admitted  that  the  mileage 
principle  of  division  is  fair  and  equal  as  respects  the  re- 
spondent parisL 

It  was  admitted  and  agreed,  (subject  to  the  opinion  of 
the  Court  as  to  the  propriety  and  principle  of  each  item 
of  deduction),  that,  if  the  £1500  (that  is  to  say,  the 
amount  of  tolls)  is  to  be  adopted  as  the  basis  of  calcu- 
lation, then  the  full  net  annual  value  of  the  appellants' 
rateable  property  within  the  respondent  parish  will  be 
712^  10^.,  being  the  £1500  minus  the  following  de- 
ductions which  the  Court  of  quarter  sessions  find  to  be 
reasonable  in  fact,  vi2. — 

First)  £20  per  cent,  thereof  for  the  tenant's  subsist- 
ence and  profits,  regard  being  had  in  this  case  to 
the  extensive  amount  of  responsibility,  risk,  &c. 
Secondly,  2iL  10«.  per  cent,  for  the  collection  of  the 

tolls. 
Thirdly,  £350  per  mile  for  the  maiptenance  of  the 
railway  with  the  works  and  fences,  and  for  gate- 
keepers, and  also  for  engmeering  and  police,  as 
to  so  much  of  the  two  latter  items  as  are  fairly 
chargeable  on  the  proprietors  of  the  railway  as 
such. 
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1B44.  Fourthly,  £70  per  mile  for  poor-rates,  highway 

The  Qduh  Fates,  charch-ratea,  and  tithe  commutatioa  reot- 

JuHcnow  Fifthly,  X30  per  mile  for  reoewing  or  reproduo- 

ing  those  portions  of  the  subject  of  the  rate 
which  are  of  a  perishable  nature,  such  as  the 
nuls,  chain,  sleepers,  &&,  when  rendered  neoea- 
saiy  by  aondent  or  decay. 
The  parish  officers  adopted,  and  the  Court  of  quarter 
seeuone  sanctioned,  by  their  judgment,  a  different  mode 
of  arriviDg  at  the  net  annual  rateable  value  of  the  pro- 
perty of  the  appellants  in  the  parish.    They  ascertuned 
the  gross  yearly  receipts  of  the  company  throughout  the 
ndlway  as  stated  above,  viz.  the  sum  of  £440,366,  and 
then  made  therefrom  the  following  deductions,  the  pro- 
priety, prindple,  and  completeness  of  such  deductions, 
as  well  as  the  propriety  and  principle  of  the  respondents' 
mode  of  arriving  at  ^e  net  annual  rateable  value  of 
the  rateable  property  of  the  appellants  in  the  parish, 
bang  referred  to  the  opinion  of  this  Court;  and  the 
Court  of  quarter  sessions  finding  such  deductions  to  be 
reasonable  in  fact,  viz. — 

FitBt,  £5  per  cent,  for  interest  on  £256,000,  being 
the  capital  necessary  for,  and  actually  invested  by 
the  appeUante  in  the  purchase  of  engines,  car- 
ri^es,  and  all  the  other  moveable  stock  neces- 
sary for  the  bu^eas  of  carriers  as  conducted  by 
them  in  manner  aforesaid. 
Secondly,  £20  per  cent  on  the  same  sum,  for 
the  tenant's  jax>fits,  and  the  fiur  profits  of  such 
trade  carried  on  by  means  of  so  large  a  capital, 
and  with  such  lai^  risks,  &c. 
Thirdly,  12^  iOa.  per  cent,  on  the  said  last-men- 
tioned sum,  as  the  fur  annual  amount  of  the  de- 
predation of  such  stock  considered  to  be  in  the 
hands  of  a  tenant  from  year  to  year,  beyond 
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all  needful  and  usual  annual  repairs  and  ex-         1844. 

P®°^^  The  duEEN 

Fourthly,  £198,962  per  annum,  being  the  appel-  ^- 

X  HE  IjrRAND 

lants'  reasonable  annual  cost  of  conducting  their      Junction 

i_.  J.         .1  .         1*1. 1*      Railway  Co. 

business  during  the  same  year,  m  which  their 
earnings  as  aforesaid  amounted  to  £4193  per 
mile  in  Leighford ;  namely,  in  the  coaching  de- 
partment, wages  of  guards,  conductors,  porters, 
station-keepers,  clerks,  and  policemen,  repairs  of 
carriages,  trucks,  and  horse-boxes,  horsing,  par- 
cel-carts, oil,  grease,  &a  for  carriages,  and  duty 
on  passengers,  &c*;  and  in  the  merchandise  de- 
partment, salaries  and  wages  of  agents,  clerks, 
porters,  &c.,  repairs  of  waggons,  &c,  carriage 
of  live  stock,  and  expenses  in  both  departments, 
and  generally  locomotive  power,  engine-men*s  and 
Bremen's  wages,  engineering,  repairing,  and  cost 
of  materials,  including  coke,  maintenance  of  way, 
repairs  of  stations  and  buildings,  office  and  ge- 
neral expenses,  including  insurance,  and  adver- 
tising, charge  for  direction,  compensation  ac- 
count, rates  and  taxes,  law  expenses,  and  general 
petty  disbursements  attendant  on  the  several 
businesses  of  railway  owners  and  of  railway  car- 
riers. 

Fifthly,  as  the  stations,  offices,  stores,  and  build- 
ings, and  repauing  works  and  premises  through- 
out  the  railway,  have  been  and  are  separately 
rated  in  the  several  parishes  in  which  they  are 
situated,  although  necessarily  used  and  occupied 
for  the  purposes  of,  and  in  connexion  with  it, 
and  the  conduct  of  traffic  upon  it,  the  respond- 
ents further  deducted  the  fair  annual  value 
thereof,  viz.  £9150. 

Sixthly,  £30  per  mile  for  renewing  or  reproduc- 
ing rails,  chairs,  sleepers,  &c,  as  before.    ' 
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The  balance,  amonntiiig  to  the  net  sum  of  £135,589, 
was  taken  to  be  the  net  annual  value  of  the  whole  railway, 
independently  of  the  stations  and  other  buildings,  &c, 
rated  separately ;  and  the  sessions  found,  as  an  inference 
from  the  above  facts,  that  the  railway  and  other  corpo- 
real hereditamenta  of  the  company  in  connexion  with 
the  railway  mi^t  reasonably  be  expected  to  let  to  a 
tenant  frcMn  year  to  year  at  the  lastrmentioned  sum  of 
£135,589,  exclusive  of  the  rent  of  the  stations  and 
other  buildings  rated  separately,  such  tenant  being  as- 
sumed to  have  the  power  of  using  the  railway  and  all  its 
appurtenances,  now  the  property  of  the  company,  under 
the  same  circumstances  as  the  company,  and  with  no 
other  privileges  and  advantages  than  the  company  now 
po88e88.  The  principle  of  mileage  being  iigreed  upon  by 
both  parties  as  fair  for  the  purposes  of  this  rate,  both  as 
applied  to  the  expenses  and  deductions,  as  well  as  re- 
ceipts, the  net  annual  rateable  value  of  so  much  of  the 
railway  as  lies  in  the  respondent  parish  is  to  be  taken 
at  £1050,  at  least,  supposing  the  principle  of  rating 
adopted  by  the  parish  officers  in  that  case  to  be  just  and 
correct 

Of  the  total  net  receipts  of  the  company  only  about 
£30,000  per  annum  are  received  in  the  shape  of  tolls 
from  other  parties  using  the  railway  on  their  own  ac- 
count. 

All  the  other  rateable  property  in  the  respondent 
parish  is  rated  upon  an  estimate  of  the  net  annual 
value  thereof  within  the  meaning  of  the  Parochial  As- 
sessment Act  (a),  and  without  directiy  taking  into  ac- 


(a)  The  6  &  7  Will.  4,  c.  66, 
1. 1,  enacts, "  that,  from  and  after 
the  2l8t  of  March,  1887,  no  rate 
for  the  relief  of  the  poor  in  Eng- 
land and  Wales  shall  be  allowed 
by  any  justices,  or  be  of  any 


force,  which  shall  not  be  made 
upon  an  estimate  of  the  net  an- 
nual value  of  the  several  heredi- 
taments rated  thereunto;  that  is 
to  say,  of  the  rent  at  which  the 
same  might  reasonably  be  ex- 
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count  any  reedpts,  ezpenBes,  or  aUowaneea  having  refer- 
ence to  the  amount  of  actual  pco&t  made  thereon. 

The  appellante  have  not  any  stations  or  buildings  in 
the  respo^paridu  In  various  parishes  along  the 
Ime  of  railway,  the  parties  who,  as  before  mentioned,  use 
the  railway  as  carriers,  and  have  stations  with  buildings 
and  with  branches  into  the  railway,  and  other  oonve- 
menoes  connected  with  the  railway^  are  not  rated  (in 
particular  parishes  or  elsewhere)  upon  or  in  respect  of,  or 
with  reference  to,  the  Grand  Junction  Bailway,  but 
solely  for  their  stations.  The  appellants  derive  no  pe- 
cuniary profit  whatever  from  their  land  in  the  respond- 
ent pariA,  except  Grom  the  tonnages  and  t<dls,  and  from 
dieir  fiures  and  other  receipts  hereinbefore  mentioned, 
and  their  trade  as  carriers  in  common  with  all  other  car- 
riers over  tibe  same,  if,  indeed,  these  latter  profits  are  to 
be  considered  as  profits  arising  from  the  land,  which  the 
appellants  contend  that  they  aore  not. 

The  appellants  c(«tend,  that,  even  supposing  the  rate 
to  be  immded  on  a  just  principle  and  proper  basis,  the 
deductions  allowed  by  the  respondents  do  not  include 
all  the  items  necessary  to  bring  out  the  net  annual  va- 
lue, that  is  to  say,  the  rent  at  which  what  the  respond- 
ents contend  is  the  appellants'  rateable  property  might 
reasonably  be  expected  to  let  from  year  to  year,  amongst 
which  omitted  deductions  the  appellants  instance,  by 
way  of  example^  an  annual  allowance  for  goodwill 
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peeted  to  let  from  year  to  year, 
free  of  all  usual  tenant's  rates  and 
taxes,  and  tithe  commutation 
rent-charge,  if  any,  and  deduct- 
ing therefrom  the  probable  ave- 
rage annual  cost  of  the  repairs, 
iBsnranoe,  and  other  expenses,  if 
any,  necessavy  to  maintain  ^em 


in  a  state  to  command  such  rent : 
Provided  always,  that  nothing 
herein  contained  shall  be  con- 
strued to  alter  or  affect  the  princi- 
ples or  different  relative  liabilities, 
if  any,  according  to  which  differ- 
ent kinds  oC  hereditaments  are 
now  by  law  rateable," 


I 

I 
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^^ft*4.  'YhQ  seeaooB  adopted  the  prindple  of  rating  aod  tlie 

Tbe  Qdben  deductjone  contended  for  by  the  respondents,  as  fumiBb- 
Thb  Grand  "^S  *^^  °^*'  annual  value  of  the  appellants'  rateable  pro- 
JuNCTioK  perty  pursuant  to  the  Parochial  Assessmeat  Act,  and 
confirmed  the  rate  accordingly,  but,  on  the  applicatJon  of 
tbe  appellants,  granted  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench  on  the  several  questions  here- 
inbefore raised  and  stated,  the  Court  of  Queen's  Bench 
to  have  the  power  of  ameuding  or  of  quashing  or  other- 
wise dealing  with  the  rate  as  they  deem  right. 

The  case  was  argued,  in  Michaelmas  Term  last,  (No 
vember  15th,  1843),  by  Keib/  and  Snarhe,  for  the  re- 
spondents, and  Sir  fV.  FolUtt,  SoUdtor-General,  {M.  D. 
Hill  with  him),  for  the  appellants;  when,  by  desire  of 
the  Court  (a),  it  was  turned  into  a  special  case ;  and  in 
the  Hilary  Term  following  (January  17th,  1844)  m- 
gued  on  condlium  by  M.  JD.  Hill,  for  the  Railway  Com- 
pany, and  Keliy,  for  the  pariah  {b).  They  cited  Regina 
T.  The  LoTidon  and  South  -  Western  Raihoay  Company  (c), 
and  the  cases  collected  there;  but,  as  the  judgment  of 
the  Court  goes  so  fully  into  the  arguments,  it  has  been 
thought  unnecessary  to  insert  them  here. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  a  case  of  an  appeal  agtunst  the 
poor-rates:  it  was  argued  in  Michaelmas  Term  last, 
and  again  on  a  concilium  in  Hilary  Term,  and  has  been 
heard  by  all  the  members  of  the  Court.  Independ- 
ently of  certwu  questions  of  detail,  which  we  will  consi- 


(fl)  Lord  Denman,  C.  J.,   Wil-  Pallnon,  Cohridge,  and  Wighl- 

lianu,  CoUridge,  and  Wighlmmi,  man.  Is. 

Ji.                           ,  (c)  1  Q.  B.  R.  958;  2  G.  &  D. 

(b)  Before  Lord  Dtnnian,C.J.,  49;  2  B«ili>ay  Cue*,  629. 
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der  hereafter^  the  main  arguments  of  the  appellants  were         1844. 
durected  to  shew  that  this  case  was  distinguishable  from    j*^^  Qubek 
the  case  of  Reqina  v.  The  London  and  South^Westem    „     J; 

,  ,  ,  .  The  Grand 

Railway  Company  (a),  in  points  which  went  to  the  prin-      Junction 
ciple  of  the  judgment  in  that  case;  while  the  respond- 
ents contended,  that  the  two  cases  were  in  principle 
the  same,  and  that  that  judgment  must  govern  the  Court 
in  this  case. 

It  is  necessary,  therefore,  in  the  first  place,  to  com- 
pare the  two  cases:  if  they  shall  be  found  to  be  differ- 
ent in  material  circumstances,  the  principle  of  that 
decision  maj  lead  to  a  contrary  one  in  this;  at  all 
events,  that  decision  will  not  bind  in  the  present  case. 
If  they  shall  be  found  to  be  substantially  the  same, 
it  may  be  necessary  to  consider  whether  our  own  re- 
flection, or  any  thing  urged  in  the  argument,  should 
induce  the  Court  to  depart  from  their  former,  decision. 

In  that  case  the  facts  found  (and  it  must  never  be 
forgotten,  that  the  propriety  of  a  poor-rate  can  only  be 
determined  with  reference  to  the  facts  found  to  be  actu- 
ally existing  when  it  was  made)  were,  that  the  company 
were  in  the  sole  and  exclusive  occupation  of  the  railway, 
warehouses,  stations,  and  landing-places,  and,  being  so, 
were  solely  and  exclusively  carrying  on  a  large  business 
as  carriers  thereon.  That,  although  their  act  had,  under 
certain  limitations,  made  the  railway  a  highway  for  all 
the  liege  subjects,  and  given  them  under  these  a  right  to 
use  it  as  such,  either  as  carriers  or  for  individual  travel- 
ling, and  in  such  case  provided  for  the  payment  of  tolls 
to  the  company;  yet  that,  in  fact,  no  one  having  availed 
himself  of  this  right,  nor,  as  we  thought,  having  the 
power  of  doing  so  conveniently  or  effectually,  no  tolls  were 
in  fact  earned.  To  this  state  of  facts  we  applied  the  esta- 
blished principle  of  rating,  that  the  rate  is  to  be  on  the 

(a)  1  Q.  B.  R.  556 ;  2  G.  &  D.  49;  2  Raflway  Cases,  629. 
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1844. .  oocupi^  in  respect  of  the  beneficial  nature  of  his  oocu- 
Tbb  Quebn  pation ;  upon  estimating  which  as  to  the  amount,  or, 
Thb  Grand  ^  P^^  ^^  ^  other  w(»rd8,  in  ascertaining  how  much  net 
JuNcnoK  rents  such  and  such  an  occupation  may  be  expected 
to  command,  parish  officers  are  to  consider,  not  drily 
and  only  what  would  legally  pass  by  tiie  demise  of  it^ 
but  all  the  existing  circumstances,  whether  perman^it 
or  temporary,  wherever  situated,  however  arising  or  se- 
cured, which  would  reasonably  influence  the  parties  to 
the  negotiation  for  a  tenancy  as  to  the  amount  of  the 
rent.  We  therefore  thought  it  impossible,  in  that  case, 
to  separate  the  three  or  four  miles  of  the  railway  within 
the  respondent  parish  from  the  wh(^  line  running 
through  many  other  parishes;  or  that  whole  line  from 
warehouses,  stations,  and  landing-places;  or  those  again 
from  the  consideration  of  the  peculiar  conTcnience  which 
the  tenant  would  have  for  carrying  on  (as  occupier)  a 
lucrative  business,  if  not  the  effective  monopoly,  which 
the  provisions  of  the  act  appear  to  give  to  the  occupier 
for  carrying  on  such  a  trade.  What  under  the  act  was 
pofi^ble  by  law,  what  in  point  of  fact  might  be  in  future, 
(however  near),  we  thought  immaterial  as  to  the  prin- 
ciple, althou^  very  fit  to  be  taken  into  account  when 
making  the  calculation  as  to  the  quantum;  but,  in  prin- 
ciple, the  parish  officers  were  to  look  at  the  actual  state 
and  value  of  the  occupation. 

In  the  case  now  under  consideration,  there  are  some 
facts  entirely  different  from  those  which  we  have  just 
mentioned.  The  case  finds  that  other  parties,  as  well  as 
the  appellants,  exercise  the  right  of  being  carriers  over 
various  parts  of  the  railway,  including  therein  that  part 
of  it  which  is  within  the  respondent  parish;  providing 
for  themselves,  independently  of  the  company,  (subject, 
however,  to  its  control  under  the  act  of  Parliament), 
carriages,  fuel,  and  all  things  necessary  and  convenient 
for  the  conveyance  of  passengers  and  goods,  and  separate 


EASTER  TERM,  7  VICT.  215 

statioDSy  and  the  needful  branches  into,  and  commiinica-        1^^' 

tions  with  the  railway.     They  make  profits  of  their  car-  xhs  Qubbn 

ryii^  trade,  as  do  the  appellants,  and  pay  them  the  tolls  r^^,  grand 
which  they  have  fixed  under  the  powers  given  them  by     Junction 

.  Railway  Co. 

their  act. 

Besides  these,  another  dass  of  carriers  hire  from  the 
appellants  engines,  and  the  use  of  the  stations,  landing* 
places,  &a,  bat  find  their  own  carriages;  tnese  also  make 
profit  of  their  carryii^  trade  on  the  railway,  and  pay 
toll,  an4  A  compensation  for  the  use  of  the  engines,  sta-: 
tions,  and  other  accommodations  provided  for  them. 
As  the  appellants  receive  tolls  from  these  two  classes 
of  persons  in  respect  of  the  goods  and  passengers  con- 
veyed by  them  on  the  railway,  so  they  keep  an  account, 
as  directed  by  their  act,  of  the  toll  which  would  have 
been  produced  by  them  for  the  conveyance  of  goods 
and  passengers  not  on  their  own  accoimt.  These,  added 
to  the  compensation  above  mentioned,  form  the  total 
produce  of  the  land  which  the  company,  if  not  carriers 
or  lessees  of  the  railway,  carrying  on  no  trade  upon  it, 
would  receive ;  and  upon  the  aggregate  of  these  alone, 
after  due  deductions,  the  company  contend  the  rate 
ought  to  be  imposed. 

We  imderstand  them,  although  it  is  not  precisely  so 
stated,  to  admit  the  principle  of  considering  the  whole 
line  as  entire,  and  to  arrive  at  the  exact  stmi  at  which 
they  contend  the  rate  in  the  respondent  parish  should  be 
fixed,  by  a  mileage  division  of  the  whole  line, — a  principle 
very  convenient  in  itself,  and  rightly  adopted  by  consent. 

It  is  unnecessary,  after  this  8tatem^it>  to  point  out 
the  difference  in  fact  between  the  two  caseei,  but  we 
cannot  perceive  how  this  difference  bears  upon  the  prin- 
ciple on  which  the  rate  is  to  be  imposed,  or  which  go- 
verned the  Court  in  the  former  decision,  which  proceeded 
entirely  on  the  then  existing  state  of  facts.  Each  of  the 
two  companies  must  be  rated  in  respect  of  the  occupation 
of  the  land:  one  of  them  derives  no  benefit  firom  that 
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1844.        occupation,  except  by  carrying  on  upon  the  land  the 
The  Qubbn    business  of  conveying  goods  and  passengers,  and  the 

_     !!;  division  of  that  profit  into  tolls  and  fares  we  think 

The  Geand  *^ 

Junction  merely  nominal;  the  other,  in  addition  to  this  mode  of 
profit  of  occupation,  also  derives  a  profit  from  allowing 
others  to  carry  goods  and  passengers  on  the  land  also, 
and  this  latter  profit  is  properly  called  toll ;  still  in  both 
the  inquiry  must  be  the  same.  What  is  the  value  of  the 
occupation,  from  whatever  source  derived  ?  In  neither 
can  the  profits  of  trade,  as  such,  be  brought  into  the 
rate ;  but,  if  the  ability  to  carry  on  a  gainful  trade  on 

m 

land  adds  to  the  value  of  the  land,  that  value  cannot  be 
excluded,  merely  on  the  ground  that  it  is  referable  to  the 
trade. 

Suppose  a  house  occupied  by  a  private  family  to- 
day, which,  having  great  advantages  of  situation  for 
the  purpose  of  trade,  is  turned  into  a  shop  to-mor- 
row, and,  in  consequence,  let  for  double  or  treble  the 
former  rent,  would  not  the  rate  be  properly  increased  in 
proportion  ?  Could  it  be  objected  that  to  do  so  would 
be  to  rate  the  profits  of  trade  ?  Again,  supposing  the 
occupier  were  to  let  out  different  rooms  to  other  persons 
carrying  on  the  same  trade  as  himself,  and  this  mode  of 
occupying  was  still  to  increase  the  value  of  the  house  to 
let,  would  this  at  all  vary  the  principle  on  which  he  was 
rated,  although  it  would  increase  the  quantum.  Lastly, 
supposing,  instead  of  this  species  of  underletting  being 
at  the  option  of  the  occupier,  all  persons  using  the  same 
trade  had  the  right  by  some  statute,  under  certidn  re- 
strictions, to  carry  it  on  in  the  different  rooms  of  the 
house,  paying  a  large  compensation  to  the  occupier, 
would  not  the  principle  of  the  rate  be  still  the  same  ? 
would  it  be  material  to  inquire  how  the  occupation  be- 
came more  valuable,  except  for  the  purpose  of  making 
greater  or  less  deductions,  which  the  nature  of  the  occu- 
pation would  make  just  ?  We  may  all  remember  when 
the  premises  in  Soho-square,  now  used  as  a  bazaar,  were 
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occupied  aa  a  private  reffldence;  the  present  mode  of  oc-        1844. 
capation  no  doubt  increases  the  rent,  but  whether  one    j^^  qubbn 
man,  being  the  tenant,  alone  carried  on  the  various  trades  ^ 

now  exercised  there>  or  sold  goods  himself  at  part  of  the  Junction 
stands,  and  let  out  others,  and  so  derived  his  profit  in 
part  directly  fixHn  trade^  in  part  from  the  rent  paid  him 
by  the  traders;  or  let  out  all  the  stands,  and  so  earned  no 
profit  but  from  the  rents  paid  him  by  the  traders,  the 
result  would  be  in  either  case  exactly  the  same.  The 
overseers  could  only  inquire  what  was  the  fair  rateable 
value  of  the  thing  so  occupied;  nor,  as  we  have  said  be- 
fore>  could  the  inquiry  be  at  all  affected  if  the  occupier 
of  the  bazaar  held  it  under  some  statutable  license,  which 
compelled  him  to  let  his  stands  to  all  persons  paying  cer- 
tain rentS)  and  submitting  to  certain  regulations. 

But,  it  is  said^  that,  in  the  case  supposed^  all  is  referable 
to  the  occupation  under  the  supposed  lease — ^that  con- 
veys the  exclusive  dominion,  and  thence  flow  entirely 
the  means  of  making  profit  We  have,  in  truth,  already 
given  the  answer  to  this ;  but  it  will  be  plainer  if  we 
observe,  that  there  is  a  fiJlacy  in  confoun^g  that  which 
the  lease  conveys  the  legal  title  to,  and  that  which  it 
gives  the  lessee  the  means  of  doing  or  enjoying.  No 
two  things  can  be  more  distinguishable,  and  it  is  the  lat- 
ter which  r^ulates  the  rent  a  tenant  will  give,  and  not 
the  former.  Suppose  two  estates  of  equal  size,  and  in  all 
respects  of  equal  fertility,  but  one  surrounded  by  good 
roads,  a  canal  near  to  it,  and  a  large  market,  and  the 
other  without  these  advantages;  of  course  the  rent  and 
rateable  value  of  the  one  would  be  larger  than  of  the 
other,  yet  a  tenant  would  take  no  more  by  the  lease  of 
one  than  he  would  by  the  other;  the  lease  would  give 
him  no  legal  title,  which  he  had  not  before,  to  use  the 
roads,  the  canal,  or  the  market.  Or,  suppose  a  more  pe- 
culiar case :  A.,  the  owner  and  occupier  of  Blackacre, 
and  having  the  command  of  a  stream  of  water  which  he. 

VOL.  I.  Q  N.  s.  c. 
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1844.  can  turn  over  Whiteacre,  on  that  account  desires  to  rent 

The  Qusbn  ^^ '  ^  ^^  ^^  '^'^  ^  more  valuable  than  to  any  other  oc- 

Thb  Or  n  cupier,  because  he  fertilises  it  at  very  litde  expense. 

Junction  He  wilL  therefore,  give  a  larger  rent  than  any  other  per^ 
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son ;  yet  by  the  lease  he  would  take  no  more  than  any 
other  person,  although  he  ought,  undoubtedly,  to  pay  a 
higher  rate.  Apply  the  principle  of  these  cases  to  the 
railway  of  the  appellants,  and  it  is  quite  true,  that,  if 
they  were  to  let  it  to  a  tenant,  the  lease  would  convey 
the  land  and  railway  only,  and  give  a  title  to  the  tolls 
only ;  but  the  lessees  would,  undoubtedly,  consider  the 
&cilities  and  advantages  which  the  occupation  as  tenants 
would  afford  them  for  carrying  on  a  lucrative  trade  as 
carriers,  and  in  whatever  proportion  that  consideration 
would  increase  the  rent,  in  the  same,  after  due  allowance, 
would  the  rate  be  raised  also. 

The  two  propositions  are  equally  true,  that  the  rate  is 
not  to  be  imposed  in  respect  of  the  profits  of  trade,  and 
that  it  is  to  be  imposed  in  respect  of  the  value  of  the  oc- 
cupation ;  and  two  propositions  that  are  true  and  appli- 
cable to  tiie  same  subject-matter  cannot  be  inconsistent^ 
and,  we  think,  the  respondents  in  the  present  case,  by  the 
scheme  they  propose,  have  shewn  that  they  are  not  so. 

The  gross  yearly  receipts  of  the  company,  as  occupiers 
of  and  carriers  on  the  railway,  must  include  the  proper 
subject-matter  of  the  rate ;  they  have,  therefore,  taken  a 
sum  agreed  to  represent  them,  as  the  first  point  to  start 
from;  they  then  assume  an  amount  of  capital  employed 
in  the  trade,  and  deduct  from  the  former  sum  two  per- 
centages on  the  latter,  £5  per  cent,  for  the  interest  of 
this  capital,  and  £20  per  cent,  for  the  profits  which 
ought  to  be  made  upon  it;  and  a  third  for  the  deprecia- 
tion of  stock  beyond  the  usual  repairs  and  expenses ; 
fourtii,  they  deduct  from  the  gross  receipts  the  annual 
cost  of  conducting  the  trade;  fifth,  they  deduct  the  an- 
nual value  of  all  the  lands  occupied  by  stations,  &c  else- 
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where  rated;  and,  sixth,  a  sum  per  mile  for  the  repro-        1B44. 
duction  of  rails,  chairs,  sleepers,  &c.  Th,  q,jbik 

These  deductions  taken  together  seem  to  us  to  include  ^  ^- 
whatever  is  properly  referable  to  the  trade,  and  distin-  Junction 
guishable  from  the  increased  value  which  that  trade  gives 
to  the  land ;  we  do  not  now  speak  of  the  amount  allowed 
under  each  item,  and  we  are  not  competent  to  give  anj 
opinion  on  this  point,  which  is  properly  for  the  sessions ; 
but,  if  these  are  the  proper  heads  of  deductions,  then  the 
residue  must  represent  the  value  of  the  occupation ;  and, 
if  so,  this  alone  is  brought  into  the  rate,  and  the  profits 
of  the  trade  are  excluded.  Accordingly,  the  sessions  have 
found,  as  an  inference  from  the  facts,  that  the  residue  is 
the  sum  which  a  tenant  from  year  to  year  might  rea- 
sonably be  expected  to  give  for  the  railway  and  corpo- 
real hereditaments  now  occupied  by  the  company,  in  con- 
nexion with  the  railway,  exclusive  of  the  stations  and 
other  buildings  rated  separately,  such  tenant  being  as- 
sumed to  have  the  same  and  no  other  power  of  using  the 
railway,  the  same  and  no  other  advantages  and  privileges, 
as  the  company  now  possess.  If  the  deductions  ex- 
haust that  portion  of  receipts  referable  to  trade,  the  in- 
ference of  the  sessions  is  fair.  If  the  advantages  and 
privileges  which  the  company  possess  are  attributable  to 
their  occupation,  and  would  pass  with  it,  their  assump- 
tion is  well  founded.     We  agree  with  them  in  both. 

The  appellants,  however,  contend,  that,  even  if  the 
principle  of  the  rate  be  fair,  some  reasonable  deductions 
are  omitted.  We  have  used  the  sufficiency  of  the  deduc- 
tions made  as  a  mode  of  trying  the  principle,  but  the 
objection  of  the  appellants  now  to  be  considered  is  one 
of  detail;  the  only  instance  which  they  specify  and 
rely  upon,  is,  that  an  allowance  ought  to  be  and  is  not 
made  for  goodwill.  We  presume,  by  this  it  is  meanty 
that  a  person  bargaining  with  the  company  to  become 
the  yearly  tenant  of  their  railroad,  in  the  expectation  of 
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1844.  succeeding  to  their  trade  as  a  probable  consequence  of 
Thb  QuBBy  succeeding  to  their  occupation^  would  properly  be  called 
-     ^  upon  to  pay  them  something  for  the  goodwill  of  that 

Junction  trade,  and  that  this  would  be  in  the  nature  of  an  outcK><- 
ing  and  deduction  from  the  profit.  This  objection  ap- 
pears capable  of  two  answers:  the  first  and  decisiTe 
one  is,  that  the  purchase  of  goodwill  implies  that  a 
trade  is  sold,  that  the  company  are  to  be  bound  to  sur- 
render their  trade  to  the  lessee,  and  no  longer  to  be  car- 
riers on  the  line.  But  the  calculation  of  the  sessions  pro- 
ceeds on  no  such  supposition ;  all  those  special  advantages, 
indeed,  for  carrying  it  on,  which  the  occupation  gives 
them,  whatever  they  may  be,  they  must  necessarily  suiv 
render ;  but  the  moment  they  have  leased  the  railway, 
they  would  become  part  of  the  public,  and  have  the  right 
of  carrying  on  their  trade,  retaining,  all  the  goodwill, 
with  all  those  advantages  which  were  carefully  reserved 
to  the  public  Secondly,  although  the  supposition  of 
a  tenancy  is  to  be  made,  yet  what  the  incidents  of  the 
tenancy  must  be,  as  to  the  actual  terms  and  allowanoes, 
must  be  determined,  for  the  purpose  of  fixing  the  amount 
of  the  rate,  by  the  actual  state  of  things;  for  this  suppo- 
sition of  a  tenancy  is  only  a  mode  of  ascertaining  the  ex- 
isting value  of  the  occupation  to  the  existing  occupier. 
Now,  here,  there  is  no  tenancy  infact,  no  goodwill  is, 
in  fact,  p^d  for,  and  therefore  no  deduction  ought,  in 
fact,  to  be  made  on  account  of  its  price. 

Again,  it  is  contended,  that  the  existing  facts  of  the 
case  shew  the  unreasonableness  of  the  rate.  The  carry- 
ing trade  of  the  company  goes  beyond  their  own  line, 
upon  the  railway  of  other  sets  of  proprietors,  but  the  re- 
ceipts arising  from  this  have  been  excluded  from  the 
rate :  this,  it  is  said,  is  inconsistent  How  can  the  profit 
which  the  same  engine  earns,  by  drawings  goods  over 
one  mile,  be  of  a  different  character  from  that  it  would 
earn  in  the  same  employment  over  the  next  mile?     So 
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far  fiom  there  being  any  inconsistency,  it  is  necessarily        1844. 
involved  in  the  principle  on  which  the  rate  rests ;  that    .j,^^  qubbn 
the  distinction  can  be  made,  and  has  been  made,  is  no    ,^   ^' 
slight  proof  of  the  soundness  of  that  principle.     The     Junction 
moment  the  engine  leaves  the  railway  of  the  company,     ^^^^^^Co. 
what  it  earns  ceases  to  have  any  connexion  with  their 
oocnpation  of  the  railway ;  it  may,  and  of  course  does 
increase  the  value  of  the  occupation  of  that  other  line, 
on  which  it  then  works,  and  will,  of  course,  in  the  shape 
of  toll,  proportionately  increase  the  rate  which  the  occu- 
jner  will  pay ;  but,  if  it  were  allowed  to  swell  the  charge 
on  the  company,  it  could  only  do  so  in  respect  of  the 
profits  of  the  trade,  and  this  our  principle  excludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice 
between  the  company  and  the  other  corporations,  or 
individudjs  who  carry  upon  their  line;  their  engines 
and  tiheir  trade  are  said  to  pay  nothing  to  the  poor's 
rate  directly,  and  indirectly  only  in  respect  of  their  toll, 
which  may  be  supposed  to  be  calculated  so  as  to  bear  its 
own  rate,  whereas  the  company  pay  on  their  tolls  and  on 
iimr  fares.  Colour  is  given  to  this  objection  from  the 
fact,  which  might  seem  to  explain  it,  that  the  company 
fill  two  characters,  the  other  party  one  only ;  but  the 
proper  answer  is  a  denial  of  the  fact, — the  company  do 
not  pay  directly  or  indirectly  on  their  fares,  they  pay 
only  on  the  increased  value  of  their  occupation  of  the 
land,  occasioned  by  whatever  circumstances. 

If  a  trader  should  underlet  to  a  lodger  a  room  in  his 
house,  in  which  he  derives  the  most  profitable  trade 
imaginable,  such  lodger  would  pay  no  poor-rate  at  all, 
but,  as  the  trader  would  proportion  the  rent  at  which  he 
let  the  lod^ng  to  the  advantages  which  such  lodger 
derived  firom  themi  the  total  rent  which  a  trader  would 
pay,  and  the  rate  which  could  be  imposed  on  it,  would 
be  proportionably  increased ;  but  could  he  complain  of 
any  injustice,  or  say  that  he  carried  on  his  own  trade 
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1844.        in  the  rest  of  his  house  to  disadvantage,  because  in  his 

The  Quben    ^^  ^^  value  which  the  trade  so  carried  on  in  the  resi- 

^'  due  gave  to  the  occupation  was  also  taken  into  account 

Junction      in  fixing  the  quantum  01  the  rate?  Yet  those  parties  who 

carry  on  a  trade  on  the  company's  line  are  in  efiect  but 

in  the  nature  of  lodgers,  or  parties  enjoying  a  profitable 

easement  on  ike  line,  and,  by  the  consideration  they  pay, 

increase  its  general  value. 

In  the  examination  which  the  case  has  compeUed  us 
to  make,  we  have  been  necessarily  led  into  a  reconsi- 
deration of  the  principles  on  which  the  decision  in  the 
case  of  the  South- Westerti  Railway  Company  proceed- 
ed. That  dedsion  was  not  directly  impugned,  but  the 
distinction  of  facts  relied  on  has  appeared  to  us  on  exa- 
mination so  unsubstantial,  that  it  was  necessary,  in  ord^ 
to  a  dedsion  against  this  rate,  to  examine  the  principles 
on  which  that  was  upheld;  and  in  a  matter  of  such  vast 
importance  and  such  apparent  novelty,  where,  too,  the 
decision  of  this  Court  cannot  be  reviewed  in  a  Court  of 
error,  we  were  not  unwilling  again  to  examine  the 
question. 

Upon  the  whole,  we  are  satisfied  with  tiie  decision  of 
the  sessions;  it  appeared  to  us  founded  upon  a  just 
application  of  established  principles,  and  in  accordance 
with  many  decided  cases,  and  conflicting  with  none. 

Judgment  for  the  respondents. 


END  OF  EASTER  TERM. 
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The  Queen  v.  The  Justices  of  Cheshire.  Afai^  26M. 

^T  a  special  sessions  holden  at  Oakmere,  Cheshire,  Twoneighbour- 
March  30th,  1843,  the  inhabitants  and  ratepayers  of  the  a  parish  used 
township  of  Little  Barrow  applied  to  the  justices  to  rfgh  d^irchV 
appoint  two  or  more  overseers  of  the   poor  for  that  situate  in  one 

01  them.    E&CQ 

township^  which  they  refused.  In  Michaelmas  Term,  of  them  had  an 
JE.  Yardley  obtained  a  rule  nisi  for  a  mandamus  to  lector  of  taxes, 
the  justices  to  make  such  appointment.  hrhwa^s^and 

The  affidavits  in  support  of  the  rule  stated,  that  the  constable  ap- 
pointed out  of 
parish  of  Barrow  consists  of  two  townships.  Great  its  inhabitants, 

Barrow  and  Little  Barrow,  the  parish   church  being  ri^aUarge'r 
situate  in  the  former.     That  the  population   of  the  each  overseer 

*    *  collected  the 

parish  amounts  to  about  668  persons,  of  whom  about  poor-rates  in 

428  are  resident  in  Great  Barrow,  and  240  in  Little  sion,  and  kept 

Barrow.      That,   in   1837,  these  two,   together  with  ^^„°JJ"S^; 

other  townships  in  Cheshire,  were  formed  into  a  union,  these  wereafter- 

wards  entered 

called  the  Great  Boughton  Union,  under  the  4  &  5  in  one  book, 
Will  4,  c  76,  and  that,  since  the  formation  of  this  ^ointlyTboth 
union,  one  guardian  of  the  poor  has  been  annually  i^^*^°?^/'^h°' 
elected  by  each  township,  except  once,  when  no  nomi-  same  union,  and 
nation  of  a  guardian  was  made  by  Little  Barrow,  and  were  maintain- 
then  there  was  only  one  guardian  for  Great  Barrow ;  that  ^j^VJ^f  ""i^^t  u 
the  accounts  of  the  two  townships  in  the  books  of  the  ^^^  ^^^  appear 

^  that  either  had 

separately  ap- 
pointed its  own  overseers : — Held,  that  these  divisions,  not  being  separate  and  distinct 
townships  as  to  the  maintenance  of  their  own  poor,  were  not  entitled  to  an  appointment  of 
separate  overseersi  under  the  13  &  14  Car.  2,  c.  12,  s.  21. 

• 
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union  have  been  kept  separate,  and  that  the  warrants 
from  time  to  time  issued  by  the  guardians  of  the  union. 
The  Jiwticcs  of  ^^^^^^g  payments  out  of  the  poor-rates  of  Little  Bar- 
Chbshike.  row  to  the  treasurer  of  the  union,  have  been  directed 
to  the  overseer  of  Little  Barrow  alone,  and  such  pay- 
ments have  been  made  by  him  without  the  control  or 
interference  of  the  overseer  of  Great  Barrow ;  that, 
since  the  formation  of  the  union,  the  overseer  appointed 
for  Little  Barrow  has  acted  in  the  maintenance  and 
management  of  the  poor  there,  separate  and  apart  from 
the  overseer  of  Gh*eat  Barrow;  that  the  accounts  of  the 
two  overseers  have  been  separately  kept  and  passed,  both 
before  the  justices  and  the  auditor  of  the  union ;  that 
the  justices  of  Cheshire  have  irom  time  to  time  made 
orders  for  the  removal  of  paupers  from  Great  Barrow  to 
other  parishes  and  townships,  and,  in  some  instances,  for 
the  removal  of  paupers  from  other  parishes  and  town- 
ships to  Little  Barrow.  That  separate  surveyors  of 
highways  have  been  appointed  for  each  township,  and 
that  two  constables  have  acted  in  the  parish,  one  for 
each  township ;  and  that  county  and  highway  rates  have 
been  collected,  levied,  and  paid  over  in  each,  separately 
from  the  other;  that  in  old  books  and  documents  (a) 
the  townships  of  Great  and  Little  Barrow  are  qnume- 
rated  as  separate  and  distinct,  and  have  been  considered 
to  be  so  in  the  memory  of  the  oldest  inhabitants  of  tiie 
parish. 

Affidavits  were  filed  in  answer,  stating^  that  though 
the  parish  of  Barrow  has  been  and  still  is  divided  into 
two  parts,  yet  that  no  line  of  boundary  between  the  two 

(a)  See  '^The  Vale  Royal  of  <<  The  Head  Conttable^flAttiitaiit^ 
England,  or  the  County  Palatine  or  a  Mize  Book  for  the  County  of 
of  Chester  illustrated,  performed  Chester,"  &c.;  in  which  the  town* 
hy  William  Smith  and  William  ships  of  Great  and  Little  Barrow 
Webh  ;"  published  by  Daniel  are  enumerated  as  separate  town- 
King,  Lond.,  1656,  folio.    And  ships. 
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18  or  has  ever  been  ascertained.    That  two  overseers,  two        1 844. 

Biurejors  of  highways,  two  constables,  two  churchwar-    the  Qobbn 

dens,  and  two  collectors  of  taxes  have  always  been,  and  ^^^  j J^ccs  of 

still  are,  appointed  jointly  for  the  parish  at  large  with-     Chssbi&b. 

out  reference  to  townships ;  that  the  custom  has  been 

to  elect  an  inhabitant  of  Great  Barrow  to  perform  the 

duties  of  a  parish  o£Scer  on  that  side  of  the  parish,  and 

an  inhabitant  of  Little  Barrow  for  the  same  purpose  on 

the  other  side,  but  that  this  custom  has  prevailed  for 

convenience  only,  and  to  prevent  the  officers  having  the 

trouble  of  going  over  the  whole  parish  to  collect  the 

mtes!,  &a     That,  before  the  formation  of  the  Great 

Boughton  Union,  the  accounts  of  Great  and  Little 

Banow  were  not  kept  separate,  but  jointly,  as  appears 

from  the  oldest  parish  documents  (a) ;  and  that,  in  these 

documents,  all  the  (b)  orders  for  poor  leys  and  other 

leys  are  made,  not  for  the  officer  of  each  division  or 

township,  but  of  both  jointly;    and  that,  in  a  book 

kept  by  the  parish,  there  are  minutes  of  rates  granted 

to  churchwardens  and  other  officers  by  the  parish  at 

large.      That  churchward^is  have   always   been  ap* 

pointed  for  the  entire  parish,  but  that  of  these,  one  has 

taken  that  part  called  Great  Barrow,  and  the  other  the 

part  called  Little  Barrow,  for  the  sake  of  convenience, 

thoogh  their  accounts  have  always  been  made  out  on 

the  same  sheet  of  paper;  and  that,  on  the  settlement  of 

their  accounts  (c),  when  one  officer  had  a  balance  due  to 


(a)  Some  books,  containing  pa- 
nth  aecounts,  were  put  in  with 
these  affidavits.  The  accounts 
oommenced  a.  d.  1693,  and  ended 
A.  D.  1743. 

(6)  One  of  the  entries  in  a  par 
rish  book  produced  was  as  fol- 
lowi:^«<May26, 1695.  Assess- 
ed a  poor  leay  for  the  whole  per 
riab,  for  J.  J.  and  T.  F.''  &c. 


(e)  The  entry  in  the  book  pro- 
duced for  the  year  1693,  of  the 
churchwardens'  accounts,  was  in 
this  form : — 

"  C.  S/s  accounts  for  the  fur^ 
ther  side  of  the  parish. 

**  J.  J.'s  accounts  for  the  other 
side  of  the  parish ;"— and,  at  the 
end :  ^*  Paid  the  same  to  J.  J.  for 
part  of  his  disbursements." 


r2 


\ 
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1844.  him,  and  the  other  a  balance  in  hand,  the  amount  in 
The  Qubbn  hand  was  always  paid  over  to  him  who  shewed  a  defid- 
The  Justices  f  ^^^^7*  That  in  no  instance  does  it  appear  that  a  pauper 
Chsshirb.  has  ever  been  removed  from  Great  to  Little  Barrow,  or 
vice  vers^  and  that  there  have  never  been  more  than 
two  overseers  for  both  these  divisions  together;  that 
whenever  orders  have  been  obtained  for  the  purpose 
of  removing  paupers  to  or  from  Great  or  Little  Bar- 
row, the  notices  of  appeal  or  chargeability  have  been 
signed  by  the  overseers  of  both  together  (a).  That 
surveyors,  as  well  as  constables,  have  been  appointed  (&), 
not  by  each  division  separately,  though,  for  the  sake  of 
convenience,  one  has  taken  one  side  of  the  parish,  and 
the  other  the  other  side ;  and  that  their  accounts  have 
always  been  kept  as  joint  accounts  for  the  parish  at 
large. 

KeUy  and  Tawnsend  shewed  cause  (c). — The  object 
of  this  application  is  to  extend  the  provisions  of  the 
13  &  14  Car.  2,  c  12,  to  Little  Barrow ;  but  the  facts, 
as  deposed  to,  shew  that  this  is  not  a  case  where  the 
Court  will  compel  the  appointment  of  separate  overseers. 
It  is  laid  down  in  Nolan  (cf),  that,  "  to  divide  a  parish  into 
districts,  two  things  are  necessary:  first,  that  it  should 
consist  of  two  or  more  villager  townships;  secondly,  that 
it  must  appear  that  the  parish  cannot  otherwise  con- 
veniently enjoy  the  benefit  of  the  43  Eliz.  c  2."  As 
to  the  first  requisite,  it  appears  here  that  the  parish  in 
wluch  Little  Barrow  is  situate  has  always  appointed  its 
own  parish  officers;   and  though  these  have,  for  the 

(a)  An  order,  dated  A.D.I  700,         (i)  No  form  of  appointment 

was  set  out  in  the  following  form  :  of  any  parish  officer  was  put  in 

— "  To  the  overseers  of  the  poor  hy  either  side, 
of  Barrow  Magna  et  Parva,"  and         (c)   April  29th,  before  Lord 

stated  the  complaint  to  be  made  Denman,  C.  J.,  Patteson,   WU- 

by  the  **  overseers  of  Barrow  Mag-  liams^  and  Wightmany  Js. 
na  et  Parva."  (rf)  Vol.  1,  p.  14. 
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sake  of  oonyenience,  confined  their  duties  each  to  sepa- 
rate portions  of  the  parish,  yet  their  accounts  have 
always  been  treated  as  common  to  the  parish  at  large,  ^^e  jusdces  of 
A  proof  of  this  is,  that,  though  rates  have  been  se-  Cheshire. 
parately  collected  in  the  two  townships  or  divisions,  yet 
they  have  never  been  majde  on  either  separately,  but 
always  on  the  parisL  Moreover,  there  have  never  been 
more  than  two  overseers  elected  in  the  whole  parish ; 
and,  if  one  of  these  has  been  in  fact  appointed  by  and 
for  each  township,  then  all  their  acts  have  been  illegal, 
as  the  appointment  of  one  overseer  in  a  township  is  bad, 
undei*  the  43  Eliz.  c  2 :  Rex  v.  DenJiam  (a).  Rex  v. 
CtifUm  (&).  The  fact,  too,  that  all  orders  in  bastardy 
have  been  directed  to  the  overseers  of  the  parish,  and 
not  to  either  township  separately,  and  that  all  complaints, 
notices  of  chargeability,  and  of  appeal,  have  been  made 
by  the  overseers  acting  for  the  parish,  is  conclusive  to 
prove  that  it  has  never  been  divided.  If  any  instance 
could  be  adduced  where  a  pauper  has  been  removed 
from  Great  to  Little  Barrow,  that  would  be  some 
ground  for  believing  that  these  are  independent  town- 
ships. The  second  reason  for  applying  the  provisions 
of  the  13  &  14  Car.  2,  c  12,  is  stated  in  the  preamble 
of  that  act  to  be,  because,  ^^  on  account  of  the  largeness 
of  the  parishes,"  certain  counties  specified  *' cannot  reap 
the  benefit  of  the  said  act  of  the  43  Eliz."  That,  how- 
ever, cannot  apply  in  this  case,  as  it  appears  that  the 
population  of  Barrow  is  less  than  700  persons.  The 
true  test  which  the  Court  will  adopt  in  all  applica- 
tions of  this  kind  is,  whether  the  district  asking  for 
separate  overseers  is  or  is  not  a  district  maintaining  its 
own  poor  with  its  own  rates  (c).  This  is  recognised 
in  Regina  v.  The  Justices  of  Worcestershire  (rf),  where 

(a)  1  Burr.  S.  C.  35.  (c)  1  Nolan's  P.  L.  17. 

\h)  2  East,  168.  (d)  12  A.  &  £.  28. 
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1844.         Lord  Denman^  C.  J.,  said,  **  Where  one  township /has 

The  Quebn     ^^^  severed  from  the  rest  of  a  parish  as  to  the  nuunte- 

-.    .  ^*        .  nance  of  the  poor,  the  parish  cannot  rei^  the  benefit  of 

CHBSHiftB.     Stat.  43  £liz.  c  2  ;  and  other  townships  in  the  parish 

may  claim  to  be  separated  also  "  (a). — They  also  cited 

Malkin  v.  Vickerstaff  (&),  Begina  ▼•  Marriott  (c),  and 

Price  V.  Q^arreU  (d), 

Jervis  and  E.  Yardley,  contriL — This  is  not  a  question 
which  the  Court  will  decide  on  affidavits.  The  facts 
which  are  admitted  on  both  rides  are  sufficient  to  shew 
that  there  ought  to  be  two  overseers  for  each  of  th«  divi- 
sions of  the  parish  of  Barrow,  inasmuch  as  these  divi- 
sions must  be  considered  to  be  substantially  separate 
townships.  There  is  nothing  to  be  found  in  the  13  & 
14  Car.  2,  c.  12,  requiring  that  townships  must  be  en- 
tirely and  for  all  purposes  distinct,  to  enable  them 
to  claim  their  own  overseers.  The  eflfect  of  the  2l8t 
section  of  that  act  is  to  allow  the  option  of  appointmg 
more  overseers  where  a  parish  is  inconveniently  krge, 
but  it  is  imperative  in  requiring  such  aj^intment 
wherever  ^^  townships  or  villages  "  are  found  to  exist  in 
those  counties  specified  in  the  act ;  and,  amongst  them, 
Cheshire,  in  which  Barrow  is  situate,  is  mentioned.  The 
act,  however,  does  not  say  that  such  ^^townships  or 
villages  "  must  be  separate  and  distinct  for  all  purposes, 
nor  does  such  an  interpretation  seem  consistent  with  the 
intention  of  it  In  Nolan  (e),  it  is  stated,  that  *'  towns 
and  vills,  being  ancient  divisions  of  the  country,  may  be 
proved  by  different  sorts  of  evidence  like  any  other  facts ; 
the  true  point  being,  whether  tiie  place  in  question  has 


(a)  See  Rex  v.  Oakmere,  5  B.         (c)  12  A.  &  E.  779. 
&  A.  775.  (d)  Id.  784. 

(6)  3  B.  &  A.  89.  (e)  Vol.  1,  p.  14. 
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been  treated  as  a  vill  or  township,  or,  at  least,  reputed        18^* 
to  be  so.''    In  the  case  of  JRex  y.  The  Justices  of  Mid-    The  Qusen 
dlesex  (a),  which  is  cited  in  Nolan,  (p.  17),  a  manda-  j^  jj^icea  of 
mus  to  appoint  overseers  of  a  township  was  refused     Cheshire. 
on  the  ground  that  it  was  not  shewn  to  the  Court  that 
the  district  applying  was  a  separate  township.     The 
argument  urged  on  the  other  side,  that  the  appoint- 
ment of  one  overseer  only  for  Little  Barrow  proves 
that  it  is  not  a  separate  township,  because,  not  less 
than  two  overseers  can  be  appointed  in  a  township, 
might  have  been  as  well  used  in  Regina  v.  The  Jus- 
tices of  Worcestershire  (&),  but  in  that  case  a  mandamus 
issued. 

Lord  Denhan,  C.  J. — There  can  be  no  doubt  that 
iliese  are  separate  townships;  but  that  is  not  enough,  for 
iliey  must  both  be  separate,  and  have  the  management 
and  maintenance  of  their  own  poor.  It  seems  that  there 
never  has  been  a  separate  appointment  of  overseers;  if 
there  had  been,  then,  though  the  appointment  of  one 
overseer  for  a  township  would  have  been  illegal,  stiU,  if 
such  separate  appointment  had  been  continued  for  many 
years,  the  Court  might  interfere  now,  taking  care  to 
have  a  prqper  number  of  overseers  aj^inted  in  each 
township.  But  the  affidavits  seem  to  place  it  almost 
beyond  doubt  that  the  overseers  have  been  appointed 
for  the  whole  parisL  It  is  great  neglect  that  no  form 
of  appointment  has  been  brought  before  us,  so  we  are 
in  some  degree  of  darkness ;  and,  in  consequence,  the 
Court  is  inclined  to  enlarge  this  rule  until  a  form  of 
appointment  of  overseers  Uas  been  produced  before  the 
Master.  If  no  instance  can  be  produced  of  a  separate* 
ajqpointment  of  overseers  for  Little  Barrow,  then  we 

(a)  1  Bott,  34.  (6)  12  A.  &  E.  28. 
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1844. 


The  Queen 

V. 

The  Justices  of 
Chbsbirb. 
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shall  certainly  discharge  this  rule.     If  any  such  be  pro- 
duced^ then  we  may  give  it  further  consideration. 

In  this  term,  (May  26th),  the  Master  reported,  that,  although  the 
overseers  had  acted  separately  for  the  two  divisions,  for  the  conveni* 
ence  of  the  parish,  yet  that  no  instance  had  been  produced  before 
him  of  a  separate  appointment  for  either  division.  The  Court  there- 
upon (May  27th)  discharged  the  rule  with  costs  to  the  justices. 

Rule  discharged. 


May  29th. 


The  Queen  r.  The  Inhabitants  of  Shipston-upon- 

Stour. 

vJN  appeal  against  an  order  of  two  justices  of  the 
county  of  Worcester,  for  removing  Sarah  Sutton,  single 
woman,  and  her  illegitimate  child,  William,  aged  about 
seven  weeks,  from  the  parish  of  Shipston-upon-Stour,  in 
the  county  of  Worcester,  to  the  parish  of  Atherstone- 
upon-Stour,  in  the  county  of  Warwick,  the  sesmons 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case : — 

By  the  order,  bearing  date  31st  December,  1842, 
William  Dickens,  Esq,  and  H.  Townsend,  clerk,  two 
of  Her  Majesty's  justices  of  the  peace  acting  in  and 
aminations  was'  for  the  county  of  Worcester,  whose  names  were  there- 
SfL*!-  "^to  «et  and  sealfi  affixed,  upon  examination  of  the  pre- 

**  The  examina- 
tion of  S.  S.,  the  pauper,  taken  upon  oath  before  ns,  two  justices  in  and  for  the  county  of 
W.,  who  upon  her  oath  saith,  &c.  (stating  the  evidence).  Taken  and  sworn  before  us, 
this  3lBt  of  December  1842.  William  Dickens,  H.  Townsend.*'  Then  followed,  on  the 
same  sheet  of  paper — "The  examination  of  P.  R.,  of  &c.,  who  upon  oath  saith,  &c. 
(stating  the  evidence).  Taken  and  sworn,  this  Slst  day  of  December,  1842,  before  us, 
William  Dickens,  H.  Townsend." 

Held  insufficient,  there  being  nothing  to  connect  the  two  examinations,  so  as  to  shew 
tliat  the  latter  was  taken  by  persons  having  authority  to  administer  an  oath. 

It  is  sufficient  that  an  order  should  adjudicate  generally,  that  an  illegitimate  child,  under 
sixteen,  is  settled  in  A.,  (the  parish  where  its  mother  is  settled),  witi^ont  stating  the  fact 
that  that  settlement  is  derived  from  its  mother. 


The  copy  of 
examinations 
sent  with  an 
order  of  re- 
moval should 
contain  every 
thing  necessary 
to  shew  that 
each  examina- 
tion was  taken 
by  persons 
having  proper 
jurisdiction, 
and  the  copy 
sebt  by  the  re- 
spondents to 
the  appellants 
is  to  be  pre- 
sumed to  be  a 
correct  one. 
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xnises  on  oath^  and  other  circumstances,  adjudged  the        1844. 

place  of  the  last  legal  settlement  of  Sarah  Sutton,  single  xhk  Qubxn 

woman,  and  her  illegitimate  child,  William,  to  be  in  the  ,  ,  ,?'  ^^  ^ 

parish  of  Atherstone-upon-Stour,  in  the  county  of  War-  Shipston- 

.  upon-Stour. 

wick. 

The  examinations  sent  to  the  appellant  parish  with 
the  said  order  of  removal  were,  so  far  as  is  material  to 
the  decision  of  the  Court,  as  follows: — 

''  The  examination  of  Sarah  Sutton,  (the  pauper), 
taken  upon  oath  before  us,  two  of  Her  Majesty* s  justices 
of  the  peace  in  and  for  the  county  of  Worcester,  who 
upon  her  oath  saith:  '  I  am  about  twenty-four  years  of 
age,  and  have  not,  to  the  best  of  my  knowledge  and 
belief  gained  any  settlement  in  my  own  right  About 
seven  weeks  ago  I  was  delivered  of  a  male  bastard  child, 
in  the  parish  of  Shipston-upon-Stour,  which  has  since 
been  christened  William.' 

"  Taken  and  sworn  before  us,  this  3 1st  day  of  Decem- 
ber, 1842. 

«  William  Dickens  Th^  ^^^^  ^^ 

"  H.  Townsend.  «  ^^^  Sutton." 

Then  immediately  followed,  on  the  same  sheet  of  paper 
— "  The  examination  of  Patience  Randall,  the  wife  of 
Thomas  Bandall,  of  Shipston-upon-Stour^  in  the  county 
of  Worcester,  labourer,  taken  this  31st  day  of  Decem- 
ber, 1842,  who  upon  her  oath  saith:  *The  pauper,  Sarah 
Sutton,  is  my  daughter ;  she  was  bom  at  the  parish  of 
Atherstone-upon-Stour,  in  the  county  of  Warwick,  and 
is  about  the  age  of  twenty-four  years,  and  is  illegitimate, 
being  bom  before  I  was  married.' 

^*  Taken  and  swom,  this  31st  day  of  December,  1842, 
before  us, 

"  William  Dickens,  The  mark  of 

"  H.  Townsend.  t>    .      '*^t^     j  n « 

'*  Patience  Randall." 
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1844.  These  two  ezamiiiRtioiig  fiDed  the  eec(md  and  third 

The  Qukbv  V^^  of  the  flbeet  of  paper,  the  first  page  of  which  was 

Inhabitaiite  of  <x5cupied  by  the  notice  of  diargeability  and  order  of  re- 

Shipstom-  moral.    The  whole  was  duly  sent  by  the  overseers  of 

upon-Stoub.  "^  •' 

the  respondent  to  the  overseers  of  the  appellant  parish. 
There  were  twelve  grounds  of  appeal,  but  those  upon 
which  the  Court  of  quarter  sessions  grounded  their 
decision  were  as  follow: — 

1.  ''That  the  said  examinations  are  defective  and  in- 
sufficient in  this,  that  it  is  nowhere  therein  alleged,  nor 
does  it  appear,  that  the  said  Sarah  Sutton  is  not  a  widow, 
or  that  she  never  acquired  any  settlement  by  marriage." 

2.  *'  That  it  does  not  appear  in  and  by  the  said  ex- 
aminations, or  any  part  thereof,  that  the  examination  of 
the  said  Patience  Bandall  was  taken  before  two  of  her 
Majesty's  justices  of  the  peace  of  the  county  of  Wor- 
cester, nor  that  she  was  examined  before  two  justices  of 
the  said  county,  touching  the  place  of  the  legal  settie- 
ment  of  the  said  Sarah  Sutton,  or  before  the  two  justices 
who  signed  the  said  order  of  removal" 

3.  ''  That  the  said  order  of  removal,  as  regards  the  said 
William,  is  bad  and  erroneous  in  this,  that  it  adjudi- 
cates as  to  his  settiement  in  the  said  parish  absolutely, 
whereas  it  should  have  adjudged  and  ordered,  that,  as 
an  illegitimate  child,  he  should  have  and  follow  the 
settiement  of  his  mother,  the  said  Sarah  Sutton,  until 
he  should  attain  the  age  of  sixteen  only." 

Upon  the  appeal  being  called  on  for  hearing)  the  ap- 
pellants contended  that  the  order  ou^t  to  be  quashedy 
upon  the  objections  contained  in  the  above  grounds  of 
appeal,  and  the  sessions  after  argument  wexfi  of  that 
opinion,  and  quashed  the  order  accordingly. 

If  this  Court  shall  be  of  opinion,  that  the  objections 
stated  in  either  of  tiie  two  first  grounds  of  appeal  are 
fatal  to  the  sufficiency  of  the  examinations,  then  the 
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order  of  seafflons  to  be  confirmed ;  or  if  they  shall  be        1844. 

of  (q>iiuon  that  the  order  is  bad  only  on  the  objection  in  j*^^  Qussn 
the  third  ground  c^  appeal  above  stated,  then  the  said 


V. 

Inhabitants  of 


order  la  to  be  quashed  so  far  as  r^ards  the  said  Wil*     Shtpstok- 

1.  1         •       t  1  til  •  upok-Stouk* 

liam ;  otherwise  the  case  to  be  sent  back  to  the  sessions, 
and  heard  npon  the  merita 

Selfe  and  Beadoriy  in  support  of  the  o^der  of  sessions. — 
The  objections  here  are  certainly  technical;  but  the 
sessions  are  ihe  proper  judges  of  the  requisite  particu- 
larity: Begina  y.  Bridgewaier  (a). 

L  The  first  objection  is,  that,  where  a  birth  settle- 
meat  is  stated,  it  is  not  necessary  to  negative  by  an- 
ticipation every  other  possible  settiem^it.  Here,  the 
pauper  negatives  every  settlement  but  one;  fihe  does 
not  say  she  has  not  been  married.  [Lord  DemrMoHf 
C.  J. — It  is  stated  that  she  is  single,  and  the  motiier  of 
an  illegitimate  child.]  The  sessions  have  adopted  the 
interpretation  given  to  the  word  ''single"  in  Beghia  v. 
Wynumdham  (&),  that  it  does  not  mean  ''  never  married." 
If  she  had  been  married,  the  child  would  follow  the 
settiement  which  its  mother  acquired  from  her  husband. 
She  does  not  even  state  that  she  is  single ;  there  is  only 
the  adjudication  of  the  justices  that  she  is  so. 

2.  It  must  appear  that  the  examination  of  the  wit- 
nesses was  taken  before  tiie  justices  who  made  the  order, 
and  that  they  are  justices  of  the  coimty  in  which  the 
removing  parish  is  situate.  That  does  not  appear  here 
in  the  examination  of  Patience  BandalL  The  heading 
of  her  examination  does  not  state  tiie  fact  of  its  having 
been  taken  before  any  justices,  and  nothing  can  be  in- 
ferred j&om  the-  similarity  of  names.  In  Rex  v.  Stejh- 
fiey(c),  wh^re  a  similar  objection  was  taken  to  the  order 

(a)  10  A.  &  E.  693.      (b)  2  Q.  B.  R.  541.      (c)  Burr.  S.  C.  23. 


•« 
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1844.         of  removal  for  an  uncertam  reference  to  the  county  in 

Thb  Qusbn     describing  the  justices,  Page^  J.,  said,  *'  As  to  intend- 

I  h  b'*^   tfl  i   ™®^*>  ^®  ^^*^  intend  nothing;  the  order  ought  to  appear 

Shipston-     to  us  to  be  good."  Great  particularity  must  be  observed 

in  the  jurat :  Regina  v.  Silkstone  (a). 

3.  The  order  adjudicates  absolutely  on  the  settlement 
of  the  illegitimate  child  bom  in  Shipston.  Before  the 
4  &  5  WilL  4,  c^  76,  an  illegitimate  child  was  settled 
where  bom;  but,  by  s.  71  of  that  act,  "every  child 
which  shall  be  bom  a  bastard  after  the  passing  of  this 
act  shall  have  and  follow  the  settlement  of  the  mother 
of  such  child,  until  such  child  shall  attain  the  age  of 
sixteen,  or  shall  acquire  a  settlement  in  its  own  right" 
The  word  "  until "  overrides  both  the  verbs  *^  have  "  and 
"  follow ;"  the  act  intends  that  the  child  shall  only  have 
the  mother's  settlement  until  he  is  sixteen,  or  has  ac- 
quired a  settlement  in  his  own  right  At  the  age  of 
sixteen,  an  illegitimate  child  reverts  to  its  birth  settle- 
ment ;  and  therefore  the  adjudication  should  have  been 
conditional  afi  to  the  child.  If  not,  tiie  parish  might  be 
estopped  from  afterwards  disputing  its  settlement  in 
Atherstone :  Regina  v.  Arlecdon  {b), 

Whitmore  and  JHuddlestorif  contr^  were  directed  to 
confine  themselves  to  the  two  first  objections: — 

1.  The  justices  making  an  order  of  removal  are  only 
required  to  find  some  settiement,  and  it  is  not  necessary 
to  negative  subsequent  settlements.  If  circumstances 
have  changed,  the  appellants  should  set  up  that  change 
as  an  answer.  Here,  an  undisputed  birth  settiement  is 
stated,  which  is  sufficient :  Rex  v.  Wixleg  (c).  Rex  v. 
St  Manfy  Leicester  (d). 

2.  No  doubt,  if  tiie  examination  was  not  in  fact  taken 

(a)  2  Q.  B.  R.  520.  (c)  2  Bott,  14. 

(6)  11  A.  &  E.  87.  (d)  3  A.  &  E.  644. 


TRINITY  TERM,  7  VICT. 


235 


before  the  same  juBtices»  the  objection  would  arise,  but 
tiiat  &ct  need  not  appear  affirmatiyely  on  the  documents 
sent  with  the  order.  The  4  &  5  Will  4,  c  76,  s.  79, 
onlj  requires  that  a  copy  of  the  examinations  shall  be 
senty  which  is  fully  complied  with  by  sendmg  only  the 
subject-matter  without  heading  or  jurat.  [CpleridffCyJ. — 
The  objection  is  to  the  examinations,  not  the  copy :  you 
cannot  contend  that  the  original  examination  need  not 
have  either  heading  or  jurat.]  The  ground  of  appeal 
objects  to  '^  the  said  examinations^"  which  refers  to  those 
sent  to  the  appellants.  But  here  it  is  dear  the  magis- 
trates were  the  same;  the  names  are  the  same,  with 
the  same  peculiarity  of  signature  of  Christian  names. 
The  jurat  concludes  ^^  before  us,"  and  is  dated  ^'thig 
Slst  day,  and  both  refer  to  the  same  pauper.  There 
can  be  no  reasonable  doubt.  Regina  v.  SiJkatone  (a) 
treats  this  as  a  judicial  act,  where  every  thing  is  to  be 
presumed  rightly  done;  or,  according  to  Begvna  v. 
Roiherham  (6),  to  be  construed  by  fair  intendment. 


1844. 


Tbv  Queen 

v.. 
Inhabitants  of 

Shipbton* 
upon-Stoue. 


Lord  Denman,  C.  J. — It  appears  to  me  that  there  is 
more  in  this  objection  than  I  at  first  sight  supposed, 
that  is,  as  to  the  manner  in  which  the  examination  is 
stated  to  have  been  taken,  so  as  to  shew  it  was  by  proper 
jurisdiction.  [His  Lordship  read  the  examinations.]  It  is 
not  stated  in  the  latter  examination,  or  in  the  jurat  to  it, 
that  it  was  taken  before  persons  having  authority  to  ad- 
minister an  oath.  It  is  contended  that  it  is  not  neces- 
sary to  set  out  the  heading  or  jurat,  and  that  sending  the 
examinations  in  substance  would  comply  with  the  Poor 
Law  Amendment  Act;  but  I  cannot  admit  that;  I 
think  it  is  safer  to  send  an  exact  copy  of  the  examina- 
tions with  the  order.  But,  whether  that  be  so  or  not, 
we  shall  conclude  what  is  sent  here  to  be  a  correct  copy; 


(a)  2  Q.  B.  R.  520. 


(6)  Id.  557,  n. 
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1844.        and  the  question  is,  whether  the  last  examination  is  to 

Thb  Quesh    ^  taken  as  connected  with  the  first,  or  as  standing  alone. 

I  hab'tinti  of  ^  ^''^^  ^^  stands  alone,  and  that  therefore  there  is  no- 

Shimtok-     thini;  to  connect  it  with  the  same  justices,  or  with  two 

justices  of  the  county.    It  is  true  the  names  and  dates 

are  the  same,  but  I  think  that  we  ought  not  to  be  left 

to  presume  an j  thing  as  to  parties  haying  authority  to 

administer  an  oath. 


Patteson,  J.— I  thiDk  we  must  suppose  these  to  be 
true  copes  of  the  original  examinations.  It  has  been 
contended  that  the  jurat  may  be  omitted.  Suppose  it 
was.  The  first  examination  would  appear  from  the 
heading  to  be  by  two  justices,  but  the  second  would 
shew  nothing  of  the  sort»  and  you  camiot  leave  out  the 
heading  of  the  examination  of  Sarah  Sutton,  as  that  is 
the  only  place  in  which  the  fact  of  these  persons  being 
justices  appears.  Then,  supposing  these  to  be  true  co- 
pies, could  Patience  BandaQ  be  indicted  for  perjury 
upon  them?  I  think  not.  If  we  allowed  this,  we 
should  be  asked  to  allow  two  affidavits  upon  the  same 
sheet  of  paper,  one  purporting  to  be  sworn  before  "  A- 
B.,  a  commissioner"  &c.,  and  the  other  before  ''  A.  B.," 
leaving  out  that  statement.  I  do  not  know  how  far  we 
might  be  called  upon  to  go.  We  cannot  refer  one 
document  to  another,  when  there  may  be  no  connexion 
between  them. 

Williams,  J. — I  was  at  first  struck  by  the  remark  of 
Mr.  WkUmorey  that  a  copy  of  the  evidence  only  was 
necessary ;  but  the  case  expressly  sets  aside  that  point 
The  way  in  which  the  heading  of  the  examinations  is 
stated  shews  that  they  were  sent  in  toto.  The  first  is 
curiously  set  out;  but  the  second  repudiates  a  compe- 
tent foundation  for  a  charge  of  peijury,  as  there  is  no 
reference  in  it  to  the  persons  mentioned  in  the  first. 
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nor  any  sufficient  statement  of  the  qualification  of  the  1844. 

parties  taking  the  second*     If  the  headings  were  omit-  ths  Qobbn 

ted,  see  what  would  be  the  nakedness  and  destitution  iQ]^iri*^ti  of 

of  the  case.    It  would  be  clipped  of  all  the  necessary  Shxpston- 
qualities  of  examinations. 

CoLEBiDOB  J. — I  have  come  with  reluctance  to  the 
same  conclusion,  but  I  think  it  is  the  only  one  at  which 
we  could  arrive  with  safety.  The  appellants  must  pre- 
sume that  a  correct  copy  of  the  examination  is  sent 
them,  and  take  their  objections  accordingly.  I  do  not 
quite  agree  with  Mr.  Beadonj  that  we  are  to  construe 
examinations  as  strictly  as  orders  formerly,  for  magis- 
trates are  to  judge  of  the  meaning  of  words  in  ezamini^ 
tions,  and  if  they  were  satisfied,  we  should  not  question 
their  decision;  still,  as  to  all  that  gives  the  magistrates 
jurisdiction,  I  think  the  rule  is  well  applied ;  it  ought 
to  be  distinctly  stated,  so  as  imequivocally  to  shew 
jurisdiction*  Now,  taking  one  examination  here,  it 
clearly  does  not.  Then,  is  it  to  be  connected  with  the 
other?  It  is  contended  that  it  may  be,  because  they 
are  upon  the  same  sheet  of  paper,  and  there  are  the  same 
date,  names,  and  peculiarity  of  signature,  and  that  it 
would  be  hard  to  hold  otherwise^  But,  as  my  Brother 
Pattesan  bbjq,  where  are  we  to  stop  ?  Suppose  the  hand- 
writing of  the  two  jurats  was  the  same,  would  that  be 
sufficient?  I  think  we  ought  not  to  allow  the  &ct  of 
jurisdiction  to  be  left  to  be  supplied  by  parol  evidence 
or  external  circumstances.  It  is  better  to  make  a  rule 
that  magistrates  should  be  strictly  r^ular ;  and  if  so^ 
all  these  discussions  will  be  avoided. 

Orders  of  sessions  confirmed. 
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May  29th,  The  Queen  V.  The  Inhabitants  of  Farthinghoe. 

A  certificate  of  vJN  appeal  against  an  order  of  two  justices  of  Oxford- 
undo^  &  6  shire,  dated  March  31st,  1843,  for  the  removal  of 
Vict^c.  57,^^^  -^jjjjjyjj  Whitmill,  Mary  his  wife,  and  their  three 
to  be  signed  by  children,  from  the  township  of  North  Newington,  in 

the  presiding  ,                        . 

chairman  of  the  the  county  of  Oxford,  to  the  township  of  Farthinghoe, 

dians, andsed-  ^^  *^®  county  of  Northampton,  the  sessions  confirmed 

ed  with  their  ^j^^  order  of  removal,  subject  to  the  opinion  6f  this  Court 

seal,  and  count-  ^        o                       r 

er-signed  by  on  a  Case. 

person  acting  The  evidence  and  examinations  on  which  the  original 

" A^TO^aof  o^®'  ^^  made,  so  far  as  are  material  to  this  case,  were 

appeal  against  as  folloW  : — 
an  order  of  re- 

'<  that  it  did  not  William  Whitmill,  the  pauper,  said,  "For  twelve 

CTwSnations*  weeks  past,  I  and  my  wife  and  family  have  been  in  the 

that  the  certifi.  workhouse  of  the  Banburv  Union.     Before  that  time,  I 

cate  was  siged  ...                              •        /» 

and  ieaied^  as  was  residing  in  the  township  of  North  Newington,  in 

statute^  hythe  ^^  ^^  county  of  Oxford.     I  have  heard  the  certificate 

P^^^  ^^  now  produced  read  by  Mr.  George  Moore,  clerk  to  the 

Held,  (Cole-  guardians  of  the  Banbury  Union,  and  I  am  the  same 

sentienie),  that  William  Whitmill  therein  mentioned." 

this  ground, 

mS^^tot^"  Certificate  of  chargeability,  Banbury  Union,  weekly 

was  sufficient  to  meeting,  the  30th  day  of  March,  1843: — "The  guardians 

lants  into  the'  of  the  poor  of  the  Banbury  Union,  in  the  counties  of 

Sicre^MnoT'  Oxon,   Northampton,    Gloucester,    and  Warwick,   do 

statement  of  hereby  certify,  that  William  Whitmill  and  Mary  his 

the  certificate  .                         .                        . 

being  sealed,  Of  wife,  and  tiieir  three  children,  George,  Hannah,  and 

^itaiute,  i.  e.    *  Elizabeth,  now  residing  at  the  workhouse  of  the  said 

thebo^^d*^ ®^  union,  in  the  township  of  Nesthrop,  in  the  county  of 

guardians.  Oxon,  are  now,  and  have  been  for  the  space  of  twelve 

weeks  past,  chargeable  to  the  township  of  North  New- 
ington, in  the  county  of  Oxon,  and  within  the  union 
aforesaid.  Given  under  the  seal  of  the  board  of  guar- 
dians of  the  Banbury  Union  aforesaid,  at  a  meeting 
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of  the  gaardians  aforesaid,  held  on  the  day  and  year        1844. 

aibreflaid.  Thb  Qttkkm 

**  Henry  Robert  Brayne,  Preaidnig  Chairman  (l.  s.)  inhabkanti  of 

«  Or.  Moore,  Clerk  to  the  board  of  guardians  of  the  ^^Y""*" 

Banbury  Union." 

G.  Moore  said,  '^I  was  present  at  a  meedng  of  the 
guardians  of  the  poor  of  the  Banbury  Union,  in  the 
counties  of  Qxon,  Northampton,  Glouoester,  and  Waz^ 
wick,  held  at  the  workhouse  of  the  said  union,  and  did 
see  H.  B.  Brayne,  the  presiding  chairman  of  the  said 
meeting,  sign  the  above-written  certificate ;  I  did  also, 
at  the  said  meeting,  as  the  clerk  to  the  board  of  guardians 
of  the  said  union,  countersign  the  said  certificate ;  the 
names  'Henry  Bobert  Brayne'  and  'George  Moore'  set 
and  subscribed  to  the  said  certificate  are  of  the  proper 
handwriting  of  the  said  H.  B.  Brayne,  and  of  me,  this 
deponent,  respectively." 

The  material  grounds  of  appeal  were: — 

1.  ''  That  it  does  not  appear  by  any  legal  evidence 
that  the  certificate  of  chargeability,  dated  the  30th  day 
of  March,  1843,  and  upon  which  the  said  order  was 
made,  was  signed  and  sealed,  as  required  by  the  statute 
in  that  case  made  and  provided,  by  the  presiding  chair- 
man of  the  board  of  guardians  of  the  Banbury  Union, 
or  of  a  district  board." 

2.  ''  That  the  order  of  removal  was  made  without 
any  legal  evidence  that  the  said  William  Whitmill, 
with  his  wife  and  family,  were,  at  the  date  of  the  same, 
actually  chargeable  to  the  township  of  North  Newington, 
and  without  any  proof  that  they  were  then  inhabiting  in 
the  «iid  township." 

Upon  the  hearing  of  the  appeal,  and  after  the  ex- 
aminations and  grounds  of  appeal  had  been  read,  it  was 
objected  by  the  respondents  that  the  first  ground  of 
a{^)eal  was  bad,  inasmuch  as  the  statute  does  not  require 
the  certificate  of  chargeability  to  be  sealed  by  the  pre- 

VOT^.  I.  s  N.  8.  c. 
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Thb  Qubbn 

V. 

Inhabitants  of 
Farthino- 

HOE. 


siding  chairman ;  but  the  sessions  held  that  the  ground 
of  appeal  was  sufficient.  The  appellants  then  objected 
that  no  proof  was  contained  in  the  above  examinations 
and  certificate  of  chargeability^  that  the  certificate  was 
sealed  as  required  by  the  statute. 

These  objections  were  overruled  by  the  sessions,  and, 
after  hearing  evidence  in  support  of  a  settlement,  allied 
in  a  subsequent  groimd  of  appeal  to  have  been  gained 
by  the  pauper  in  the  respondent  township,  the  order  of 
removal  was  confirmed,  subject  to  a  case  for  the  opinion 
of  the  Court  of  Queen's  Bench  upon  the  above  objec- 
tions ;  and  the  question  for  the  opinion  of  the  Court  is, 
whether,  upon  such  objections,  the  order  of  removal 
should  have  been  confirmed  or  quashed. 

Keaiingy  in  support  of  the  order  of  sessions. — The 
Stat  5  &^  Vict  c.  57,  s.  17  (a),  requires  the  certificate 


(a)  By  the  5  &  6  Vict.  c.  57, 
8. 17,  it  is  enacted,  *'  That,  when- 
ever a  board  of  guardians  is  em- 
powered to  make  any  order,  or 
to  prefer  any  complaint,  claim, 
or  application,  before  justices  or 
otherwise,  if  any  such  board  re- 
solve to  make  such  order,  or  to 
prefer  such  complaint,  claim,  or 
application,  a  copy  of  the  minute 
of  such  resolution,  signed  by  the 
presiding  chairman  of  such  board, 
and  sealed  with  their  seal,  and 
countersigned  by  their  clerk  or 
person  acting  as  their  clerk,  shall 
be  deemed  and  taken  to  be  suffi- 
cient proof  of  the  making  of  such 
order,  or  of  the  preferring  of  such 
complaint,  claim,  application,  or 
otherwise,  as  the  case  may  be ; 
and  that,  whenever,  either  for  the 
purpose  of  making  an  order  for 
the  removal  of  a  pauper,  or  on  the 
trial  of  an  appeal  against  such 


order,  or  for  any  other  purpose, 
it  shall  be  necessary  to  prove  to 
what  parish  a  pauper- has  become 
chargeable,  (if  in  such  parish  the 
laws  for  the  relief  of  the  poor 
shall  be  administered  by  a  board 
of  guardians  or  a  district  board), 
a  certificate  of  such  pauper  hay- 
ing so  become  chargeable,  sign- 
ed, sealed,  and  countersigned  as 
aforesaid,  shall  be  sufficient  proof 
to  what  parish  and  at  what  time 
such  pauper  became  and  was 
chargeable,  unless  the  contrary 
shall  be  proved  by  other  legal 
evidence;  and  that,  in  all  cases 
in  which  the  guardians  of  any 
parish  or  union  are  or  may  here- 
after be  empowered  to  make  any 
application  or  complaint,  or  to 
take  any  proceedings  before  any 
justices  at  petty  or  special  or  ge- 
neral or  quarter  sessions,  it  shall 
be  lawful  for  any  officer' of  such 
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of  chargeability  to  be  signed  bj  the  presiding  chairman, 
sealed  with  the  seal  of  t)ie  guardians,  and  countersigned 
by  their  derk.  The  objection  intended  to  be  raised  is, 
that  it  does  not  sufficiently  appear  on  the  examinations 
that  the  certificate  was  sealed  as  directed  by  the  statute. 
The  first  ground  of  appeal  is,  that  it  is  not  signed  and 
sealed  in  the  manner  directed  by  the  statute,  bi/  the  pre^ 
tiding  chairman.  But  the  statute  does  not  require  it  to 
be  sealed  by  the  chairman.  The  real  objection  cannot 
be  taken  under  these  grounds  of  appeal,  the  first  ground 
pointing  to  a  specific  defect  in  the  certificate,  afi  not  being 
sealed  by  the  chairman,  and  the  second  being  a  general 
ground,  that  there  is  no  legal  evidence  of  chargeability. 
In  Refftna  v.  Staple  Fitzpaine  (a),  it  was  held,  that, 
where  a  specific  objection  is  taken,  together  with  the 
general  ground  ^^  that  the  examination  is  informal  and 
wholly  insufficient  in  law  and  bad  on  the  face  of  it," 
another  specific  objection  cannot  be  taken  under  the 
general  ground.  In  Regina  v.  Flockton(b\  where  the 
insufficiency  of  residence  was  allowed  to  be  objected  to 
under  the  general  ground,  there  was  no  specific  objection 
taken,  the  other  grounds  of  appeal  raising  merely  ques- 
tions of  fact;  therefore  the  authority  oi  Regina  y.  Staph 
Fitzpaine  (a)  remains  unimpeached.  The  first  groimd 
here  points  to  one  defect  in  the  certificate,  and  therefore 
the  appellants  cannot  rely  on  the  general  ground,  that 
there  is  no  legal  evidence  of  chargeability.  In  Regina 
V.  Whitley  Upper  (c),  the  respondents  relied  on  a  settle- 
ment by  parish  apprenticeship,  and  the  ground  of  appeal 


1844. 


Thb  Qubbn 

9. 

Inhabitants  of 
Fakthino- 

HOE. 


gaardians,    empowered  by   any     ings  on  behalf  of  such  guardians. 


board  of  such  guardiaus,  by  an 
order  in  writing,  under  the  hand 
of  the  presiding  chairman  of  such 
board,  and  sealed  with  the  com- 
mon seal  of  such  guardians,  to 
make  such  application  or  com- 
plaint, or  to  take  such  proceed- 


as  effectually,  to  all  intents  and 
purposes,  as  if  the  same  were 
made  or  taken  by  such  guardians, 
or  any  of  them,  in  person." 

(a)  2  Q.  B.  R.  488. 

(6)  Id.  535. 

(c)  11  A.  &  E.  90. 


s2 
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1844.  wasy  ''that  the  requisites  of  the  56  Greo.  3,  c  139,  and 
Thb  Qubbx  ^^^  particularly  section  5,  were  not  complied  with ;"  and 
.  .  ,  .^'       .it  was  held  that  the  objection  could  not  be  taken,  that 

Inhabitsnts  of  "^      .  .  . 

Farthing,  the  overseers  had  no  notice,  as  it  was  not  spedfically 
pointed  out.  Here  the  objection  i&,  that  the  requidtes 
of  a  statute  have  not  been  complied  with.  Still,  from 
the  whole  of  the  examinations,  there  is  eyidence  that 
the  certificate  of  chargeability  was  sealed  with  the  seal 
of  the  union,  which  may  therefore  be  concluded :  Begina 
v.  Rotherham  (a). 

V.  Lee,  contrtL — The  statute  requires  that  the  certifi- 
cate of  chaigeability  shall  be  sealed  with  the  seal  of 
the  guardians.  The  examinations  do  not  state  that  the 
certificate  was  sealed  with  the  seal  of  the  guardians,  or 
that  it  was  signed  and  sealed  in  the  manner  Erected 
by  the  statute,  or  that  it  was  sealed  at  alL  K  the  origi- 
nal certificate  was  produced,  there  is  nothing  to  shew 
that  the  seal  is  the  seal  of  the  guardians,  and  no  such 
allegation.  The  real  objection  raised  by  the  ground  of 
appeal,  although  perhaps  informal,  is,  that  the  certificate 
was  not  signed  and  sealed  in  the  manner  pointed  out  by 
the  statute.  Then,  assuming  that  the  certificate  is  bad^ 
there  is  no  statement  that  the  pauper  was  actuaUy 
chargeable  to  the  removing  paridb,  as  required  by  the 
35  Geo.  3,  c  101.  The  pauper  only  states,  ^*  For  twelve 
weeks  past,  I  and  my  wife  and  fiunily  have  been  in  the 
workhouse  of  the  Banbury  Union."  There  is,  therefore, 
no  statement  of  chargeability  so  as  to  give  the  magi- 
strates jurisdiction. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  ob- 
jection first  mentioned  is  good.  The  only  doubt  was 
whether  it  could  be  taken  advantage  of  in  this  manner. 

(a)  2  Q.  B.  R.  557. 
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But  that  would  not  be  an  ingenuous  way  of  dealing  with        1844. 
it    Whoever  put  the  seal,  whether  the  chairman  or  any    t^TS^n 
body  else,  would  make  little  difference.     We  ought  to  ,  ,  .  .^• 

^  ,  ®  lohAbitaots  of 

take  the  proper  meaning  of  the  objection  to  be,  that  the     Fakthxno- 
seal  was  not  placed  in  the  manner  required  by  the         °^'' 
statute. 

Pattbson,  J. — I  do  not  see  bow  to  get  over  the  ob« 
jection ;  unless  it  can  be  contended  that  the  seal  proves 
itself,  there  must  be  some  evidence  of  it  If  any  evi- 
dence is  required  that  the  signature  is  that  of  the  pro- 
per person,  then  it  must  also  be  im>ved  that  the  seal  is 
the  proper  seal. 

Williams  J. — It  stands  admitted  that  we  must  read 
it,  that  the  certificate  was  not  signed  and  sealed  as  di- 
rected by  the  statute.  I  understand  the  fiact  to  be,  that 
the  chairman  of  the  board  signed  it ;  but  it  was  not 
fflgned  and  sealed  as  required  by  the  statute,  because 
the  common  seal  was  not  proved  to  be  put  on  it. 

CoLisiDGE,  J. — I  have  no  doubt  that  the  objection  is 

a  good  one,  but  the  difficulty  I  have  had,  and  which  I 

still  feel,  is  whether  it  is  properly  stated.    It  is  not  the 

formal  ground  of  objection,  but  only  a  point  taken  by 

counsel     I  do  not  know  that  we  should  look  at  the 

statute  at  all  for  this  purpose.    The  question  seems  to 

be,  whether  the  affixing  the  seal  by  the  chairman  of  the 

board  means  the  same  thing  as  affixing  the  seal  of  the 

union.    K  the  act  required  the  seal  to  be  affixed  by  the 

pleading  chairman,  the  objection  could  not  have  been 

talien  in  better  language.     But  I  think  we  cannot 

moCbJ  the  objection  to  suit  the  act  of  Parliament,  and 

I  theiefore  doubt  if  this  is  well  taken. 

Orders  quashed. 
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1844. 

June  \bU  The  Queen  v.  The  Inhabitants  of  Lidford. 

There  most  be  vJN  appeal  a^inst  an  order  of  two  justices  of  the 
^^the^fact^?  county  of  Devon,  for  the  removal  of  George  Leaman, 
the  chargeabi-    \^  ^ifg  ^nd  three  children,  from  the  parish  of  Widde- 

hty  of  a  paaper  ^  ^  ^  ^  ^ 

to  the  removing  combc-in-the-Moor  to  the  parish.of  Lidford,  both  in  the 
eu^inatioQs     8ai<l  county,  the  sessions  confirmed  the  order,  subject 
S^lrofVT      ^  *^®  opinion  of  this  Court  on  a  case, 
moval.  The  examinations  sent  with  the  order  of  removal  were 

And  a  state- 
ment in  the       respectively  headed  as  follows : — 

tiSTa  pauper' is      "  The  examination  of ,  as  to  the  legal  place  of 

eharffeab^  to     settlement  of  George  Leaman,  his  wife  and  family,  at 
thongh  coupled  present  residing  in,  and  chargeable  to,  the  parish  of 
statement  in      Widdecombe-in-the-Moor,  in  the  county  of  Devon.** 
Se  cMm^a^         Georgc  Leaman,  the  pauper,  said,  "  I  am  now,  with 
tions,  was  held  my  wife  and  three  children,  residinor  in  the  parish  of 

insufficient.  •'  .  . 

Widdecombe-in-the-Moor,  and  chargeable  to  the  said 
parish.  I  am  now  confined  to  my  bed,  and  incapable  of 
being  moved,  from  a  broken  leg." 

Then  followed  the  examinations  of  Richard  Evans, 
relieving  officer  of  Newton  Abbot  Union,  in  which  the 
parish  of  Widdecombe  is  situate,  and  of  Gertrude  Lea- 
man,  the  mother  of  the  pauper,  as  to  other  facts  of  the 
settlement  not  material  to  this  case. 

It  was  objected  in  the  grounds  of  appeal,  '^  that  the 
examinations  did  not  contain  sufficient  legal  evidence 
of  the  {)aupers  having  *been  actually  chargeable  to  the 
parish  of  Widdecombe  at  the  time  of  the  taking  thd 
said  examinations ;  and  that  the  best  evidence  of  sush 
chargeability  was  not  produced  before  the  removing 
justices." 

The  sessions  overruled  the  objection,  and  conirmed 
the  order,  but  granted  a  case  for  the  opinion  of  this 
Court,  whether  the  examinations  did  contain  #uffi<aent 
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tegal  evidence  that  the  paupers  were  actually  chargeable  i844. 

to  the  parish  of  Widdecombe  at  the  time  of  the  taking  x'^""q"^ 

the  said  examinations,  it  being  contended  by  the  appel-  <'• 

lants,  that  the  evidence  therein  contained  was  not  the  Lidfmid.^ 
best  evidence  of  such  chargeability. 

Merwale^  in  support  of  the  order  of  sessions. — There . 
is  here  sufficient  evidence  of  chargeability.  The  case 
of  Regina  v.  High  BicMngton  (a)  will  be  relied  on,  but 
that  is  distinguishable.  The  heading  of  these  exa- 
minations states,  that  the  pauper  is  chargeable.  In 
Regina  v.  Rotherham  (b)  there  was  no  statement  of 
inhabitancy,  except  in  the  heading,  which  the  Court 
held,  on  fair  and  reasonable  intendment,  waa  sufficient 
That  case  is  rightly  founded.  The  justices  must  satisfy 
themselves  of  three  facts, — ^residence,  chargeability,  and 
settlement.  The  two  first  of  these  are  only  preliminary. 
By  the  35  Geo.  3,  c.  101,  s.  1,  actual  chargeability  is 
the  foundation  of  the  removal,  but  nothing  more :  the 
real  question  to  be  tried  is  the  settlement.  The  eccle- 
siastical courts  grant  probate  upon  a  statement  that 
A.  B.  is  possessed  of  or  entitled  to  certain  property ; 
and  affidavits  of  debt  allege  that  A.  B.  is  indebted :  both 
these  are  conclusions  of  law,  but  both  are  sufficient,  be- 
cause they  are  merely  statements  on  oath  taken  in  pre- 
liminary proceedings,  for  the  purpose  of  founding  juris- 
diction. These  are  not  regarded  as  statements  of  legal  in- 
ferences, but  as  compendious  statements  of  fact.  Again^ 
if  the  pauper  means  to  say,  *^  I  am  legally  chargeable^'' 
ih&t  would  be  a  legal  inference ;  but  the  contrary  is  the 
fact^  he  is  removed  because  he  is  not  legally  charge- 
able. There  are,  therefore,  two  senses  to  the  word. 
A  patper  may  be  chargeable,  without  actually  receiving 
relief.  Suppose  he  had  said,  *^  I  am  destitute,  and  have 
no  power  of  obtaining  relief;"  that  would  be  evidence  of 

(a)  An\k,  p.  121.  (6)  2  Q.  B.  R.  557 ;  2  G.  &  D.  523. 
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1844.        chai^eabHity  sufiGiGieiit  to  ^ve  the  magistrates  jmiadlo- 

.ji^J^r^^    tion.    Before  the  4  &  5  WilL  4,  c  76,  there  was  no 

9'  mode  of  questioninir  the  evidence,  either  of  the  charoe- 

Inhabitants  of  .  .  . 

LiDFOBD.  ability  or  settlement^  which  was  taken  before  the  jus- 
tices* The  Slst  section  proyides,  ^^that  tiie  respondents 
shall  not  go  into  or  give  evidence  of  any  other  ground 
of  removal,  except  those  set  out  in  the  examinations." 
That  section  deariy  contemplates  other  grounds  of  set- 
tlement, not  the  preliminary  matters  of  dbaigeability 
and  residence.  The  intention  was  to  leave  them  as  they 
were  before,  with  the  right  to  the  appellants  to  deny 
and  refute  them.  The  evil  to  be  remedied  was  to  pre- 
vent one  parish  tricking  another ;  but  that  is  not  likely 
to  be  the  case  in  matters  of  residence  and  chargeability. 
IWUUamSy  J. — Suppose  no  relief  or  chargeability  were 
stated,  how  could  the  question  be  raised  by  the  appel- 
lants, they  cannot  go  into  o^er  grounds  ?]  They  could 
say  now,  as  they  could  before  the  act»  that  the  pauper  was 
not  chargeable  when  removed.  {^Cqlerufye^  J. — How 
could  they  know  the  fact  in  the  case  of  a  removal  from 
Yorkshire  to  Cornwall?  You  ought  to  give  all  the  in- 
formation, to  enable  the  other  parish  to  say  whether  they 
will  or  will  not  appeal.  You  do  not  deny  that  there 
must  be  evidence  of  chargeability,  therefore  that  must 
be  sent  with  the  examinations.  It  will  not  do  to  send 
what  are  thought  the  material  parts  of  them  (a).  Lord 
Denmariy  C.  J. — The  very  thing  contemplated  by  the 
35  Geo.  3,  c  101,  was,  that  there  should  be  an  actual 
burthen  on  the  parisL]  The  fur  construction  of  the 
81st  sect  of  4  &  5  WilL  4,  c.  76,  is,  that  the  legislature 
had  in  view  a  substantial  grievance,  and  have  not  alluded 
to  residence  or  chargeability,  even  by  fair  and  reasonable 
intendment  The  danger  of  an  order  made  without  suf- 
fident  evidence  on  these  subjects  was  so  minute  as  not 

(a)  Reg'ma  ▼.  Ouiwell,  9  A.  &  £. 8d6. 
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to  be  oontdinplated.    [Colerulffe,  J.-— Yotir  construction        i844. 
might  be  good  under  some  circumstances,  but  holding    th«  Quxbn 
the  role  strictly  may  prevent  some  great  abuses.] 


Greenwood  and  Rowe,  contra,  were  not  called  upon. 

Lord  Denman,  C.  J. — The  objection  must  prevail. 

Pattesok,   W1LLIAM8,   and  Colbridoe^   Js.,  con- 
curred. 

Orders  quashed. 


Inhabitants  of 
LioroKD. 


The  Queen  v.  The  Justices  of  the  West  Riding.         June  Zrd. 


(Beckington  V,  Ellakd). 

IN  this  case  a  rule  nisi  for  a  mandamus  had  been  ob- 
tained in  Michaelmas  Term  last,  calling  upon  the  justices 
of  the  West  Riding  of  Yorkshire  to  enter  continuances 
and  to  hear  an  appeal  against  an  order  of  removal  The 
sessions  had  refused  to  hear  the  appeal,  on  the  ground 
that  the  examinations  sent  with  the  order  of  removal 
were  defective,  in  not  stating  the  settlement  intended 
to  be  relied  on  with  a  sufficient  degree  of  particularity. 
In  Easter  Term,  pending  this  rule,  the  case  ofRegina  v. 
The  Justices  of  Kesteven  (a)  was  decided,  in  which  it 
was  held,  that»  where  the  sessions  had  come  to  a  deci- 
non  on  the  insufficiency  of  the  statements  in  the  grounds 
of  appeal,  and  had  refused  to  allow  the  appellants  to 
go  into  evidence,  this  Court  would  not  interfere  by 
mandamus,  thereby  to  review  the  correctness  of  their 
decision. 

In  tiiis  term^  HaU  moved  for  a  rule  to  shew  cause  why 

(a)  Ant^,  p.l51. 


Where  an  in- 
ferior court  de- 
clines to  exer- 
cise a  jurisdic- 
tion imposed 
on  it  by  law, 
this  Court  will, 
by  mandamus, 
enforce  its  pro- 
ceeding; but, 
when  it  has 
acted,  its  judg- 
ment can  only 
be  reversed  in 
this  Court  on  a 
case  stated  for 
its  opinion. 

Therefore, 
where  the  ses- 
sions refused  to 
hear  evidence 
on  an  appeal, 
on  the  ground 
that  the  exami- 
nations were 
deficient  in  par- 
ticularity, this 
Court  reftised  a 
mandamus  to 
compel  them. 


s 
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1844.  he  should  not  be  pennitted  to  file  additional  affidavits, 
The  Quvvn  in  Order  to  distinguish  this  case  from  the  former,  and 
The  Justices  of  *^  shew  that  the  rule  there  laid  down  by  the  Court 
theWssT  ^as  not  conclusive  on  the  respondents  in  the  present 
instance.  He  cited,  in  support  of  the  motion,  the  cases 
collected  in  Archbold's  Practice  (a),  and  the  cases  of  Rex 
V.  The  Justices  of  ComtoaH  (6),  Rex  v.  TTie  Justices  of 
Derbyshire  (c).  Rex  v.  The  Justices  of  Denbighshire  (</), 
as  instances  where  this  Court  has  interfered  by  manda- 
mus ;  and  Rex  v.  The  Justices  of  Lancashire  (e),  where 
Lord  Tenterden^  C.  J.,  said,  **  We  think  that  justice  will 
be  most  satisfactorily  administered  by  ordering  the  jus- 
tices to  enter  continuances  and  hear  this  appeal  They 
certainly  have  a  discretionary  power  to  make  rules  for 
the  governance  of  the  practice  at  the  sessions,  but  the 
case  cited  (f)  shews  that  this  Court,  for  the  purposes  of 
justice,  will  interfere  to  control  that  discretion." 

Cur.  adv.  vult. 


r 


Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court — This  was  a  case  against  the  justices  of 
the  peace  for  the  West  Riding,  which  arose  in  this  way : — 
In  a  former  term,  cause  was  shewn  against  a  rule  for  a 
mandamus  (^),  requiring  the  Court  of  quarter  sessions  to 
enter  continuances  and  to  hear  an  appeal,  on  the  ground 
that  it  had  improperly  refused  to  do  so  when  the  case 
was  called  on  for  trial.  The  cause  shewn  was,  that  that 
Court  had  heard  the  appeal  and  decided  upon  it,  and 
that  we  could  not  subsequently  enter  upon  any  inquiry 
as  to  whether  their  judgment  was  right.    Li  giving  effect 


(a)  Vol.  2,  p.  1185. 
(6)  5  A.  &  E.  134. 

(c)  6  A.  &  £.  885. 

(d)  9  Dowl.  509. 

(e)  7  B.&C.  691. 


(  /)  Rex  V.  Justices  of  WiU- 
shire,  10  East,  404. 

{g)  Regina  v.  The  Justices  of 
Kesievetif  ante,  p.  151. 
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to  thifl  argument  we  were  under  the  neceasity  of  re-con-        1344. 
sidering  some  former  decisions  of  this  Court,  by  which    t,^""T"^ 
it  was  determmed  that  a  mandamus  would  be  the  proper  v. 

J     /•  IT         xi>  •         J.  X  xi.   •  The  Jostices  of 

mode  lor  compeilmg  the  sessions  to  correct  their  error ;      the  West 
and  we  felt  it  our  duty  to  overrule  expressly  the  case  of       Riding. 
Regina  v.  The  Justices  of  Carnarvonshire  (a)  and  Regina 
Y.  The  Justices  of  the  West  Riding  {b)^  and  perhaps  some 
other  cases. 

The  more  the  question  is  considered,  the  more  clearly 
will  be  shewn  the  propriety  of  our  last  decision.  The 
practice  which  had  crept  in,  from  the  desire  entertain- 
ed by  the  Court,  that  in  all  cases  a  fair  trial  of  the  is- 
sue between  the  parties  should  be  had,  would  have  led 
to  perpetual  interference  with  every  proceeding  of  the 
quarter  sessions,  both  embarrassing  and  derogatory  to  a 
tribunal  exerdmng  very  important  functions.  All  now 
understand,  that,  when  any  such  tribunal  declines  to  ex* 
erase  a  jurisdiction  imposed  on  it  by  the  law,  this  Court 
will  enforce  its  proceeding ;  but  that,  when  it  has  acted, 
its  judgment  can  only  be  reversed. here  on  a  case  stated 
by  itself  for  our  opinion.  There  is  certdnly  no  want  of 
facility  in  granting  such  cases,  and  they  are  conveniently 
disposed  of  on  grounds  well  understood  between  the 
parties,  while  the  conflict  of  affidavits  on  such  matters 
is  of  itself  a  real  evil. 

As  soon  as  the  said  rule  was  discharged,  another,  in- 
volving the  same  point,  was  brought  before  us ;  we  in- 
quired of  the  learned  counsel  who  appeared  in  support  of 
it,  whether  the  two  cases  could  be  distinguished;  the 
learned  counsel  did  not  attempt  to  shew  that  our  pre- 
ceding decision  was  wrong,  and  that  the  former  author- 
ities ought  still  to  prevail ;  but  he  expressed  an  opinion 
that  the.  two  cases  might  probably  be  distinguished,  and, 

(a)  2  Q.  B.  R.  325.  (6)  Id.  331. 


Riding. 
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1844.        that  he  might  have  the  opportunitj  of  distingnwhing 

TueQuebw    *^®^*  ^^  ^®  ^^  enlarged  to  this  term.    When,  how- 
«•  ever,  it  was  called  on>  no  attempt  at  such  distinction  was 

The  Jastioes  of 

the  West  made.  It  was  then  thought  right  to  inform  us,  at  mach 
length,  that  the  parties  had  been  misled  by  our  mistake 
in  former  decisions,  and  that  hardship  and  injustice  would 
result  to  the  losing  pariah  if  we  should  now  refuse  them 
those  means  of  questioning  the  judgment  below  which 
we  had  led  them  to  suppose  that  they  possessed.  But  we 
cannot  allow  any  weight  to  these  observations;  parties 
must  indeed  act  on  the  authority  of  our  decisions,  but 
those  decisions,  when  pronounced  erroneous,  cannot  give 
them  any  shadow  of  right  against  their  adversaries  who 
have  acted  on  that  which  ia  now  declared  to  be  the  law, 
in  spite  of  that  erroneous  decision,  even  at  the  moment 
when  it  was  pronounced.  But  these  observations  were 
rather  made  as  introductory  to  an  application  for  a  rule 
to  shew  cause  why  the  appellants  should  not  be  at  Ubaiy 
to  file  affidavits  in  support  of  their  application  foe  a 
mandamus.  So  confident^  it  was  urged,  had  both  parties 
been  that  this  Court  wouM  continue  to  act  as  it  had  done 
before^  that  the  appellants  actually  refused  to  take  up  a 
case  granted  by  the  Court  of  quarter  sessions,  both  par- 
ties agreeing  to  be  bound  by  the  opinion  of  this  Court 
on  the  disputed  question,  when  discussed  in  the  proceed- 
ings by  mandamus. 

We  have  paused  to  consider,  whether,  in  the  exercise 
of  our  discretionary  power,  we  ought  not  to  grant  this 
application :  two  cases  were  cited  where  the  Court  was 
supposed  to  have  so  done.  Rex  v.  The  Justices  of  Wilts  (a), 
and  Rex  v.  The  Justices  of  Lancashire  {b) ;  but  in  the 
latter  the  Court  either  corrected  a  mistake  in  the  judg- 
ment of  the  Court  below,  in  believing  that  they  had  no 

(a)  10  East,  404.  (6)  7  B.  Jb  C.  SOI. 
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junfldiction,  or  they  acted  in  the  manner  which  we  have         1844. 
renounced  and  condemned  by  our  late  decision.     In  the    xbx  Quebn 
former  case  the  Court  interposed  merely  to  defeat  a  fraud  _^^  jugiiccs  of 
attempted  to  be  practised  by  one  parish  on  the  other.       the  West 
On  this  we  shall  never  hesitate :  when  the  judgment  of 
the  inferior  Court  is  sought  to  be  made  available  by 
frauds  the  mandamus  is  not  a  coercion  of  that  Courts  but 
a  privilege  to  do  what  is  right,  which  we  confer  upon 
them.  No  mala  fides  is  imputed  here;  the  agreement  to 
be  bound  by  our  decision  could  not  be  confined  to  our 
decifflon  of  the  single  point  argued,  but  would  apply  to 
any  principle  of  decision  that  the  law  should  require. 

We  should  be  slow  to  unravel  the  matter  by  affidavits, 
nor  can  we  fail  to  see  the  simple  answer  is  the  most  con- 
sistent with  probabilities,  and  must  be  decbive  against 
the  rule  if  it  were  granted.  We  feel  it  right,  therefore, 
to  abstain  firom  re-opening  the  flood-gates  of  litigation, 
and  refuse  this  application ;  and,  instead  of  enlarging 
the  rule,  therefore,  it  must  be  discharged. 

Rule  dischaiged* 
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June  3rd.  The  Queen  V,  Lord  Hastinos  and  Another. 

By  the  4&  5  iN  Easter  Term,  Gunning  had  obtained  a  rule  msi 
8.  72,  oJerseen  Calling  upon  the  defendants,  two  of  the  justices  of  the 
orgnardiansarc  peace  in  and  for  the  county  of  Norfolk,  to  shew  cause 

empowered  to     *  ^  •' 

apply  to  the  why  a  writ  of  mandamus  should  not  issue,  commanding 

for  an  order  on  them  to  make  an  order  on  the  guardians  of  the  Aylsham 

feSiw  for  the  Union,  in  the  said  county,  to  pay  to  John  Shepherd  his 

maintenance  of  fuU  costs  and  charfi^es  by  him  incurred  in  resisting:  an 

a  haBtard  child,  .       .  &         /  & 

and  the  court     application  for  an  order  for  the  support  and  maintenance 

to  which  such         /•     r      j.     j     i.*i  i 

appiicaHon  shaU  o*  »  Dastard  cbila. 

^^d'tohLr      ^*  appeared  from  the  affidavit>f  the  said  J.  Shep- 

evidence  there-  herd,  that,  on  the  20th  of  March  last,  he  was  served 

iUf  and  shall 

make  such  or-  with  a  noticc,  purporting  to  be  signed  by  the  chairman 
app^^o  such  ^^^  Other  guardians  of  a  certain  union  formed  under  the 
court  to  he  just  provisions  of  the  statutes  in  that  case  made  and  pro- 

and  reasonable.  *■  *^ 

Bys.  73,  no  vided.  Called   the  Aylsham  Union,  in  the  county  of 

tion  shall  be'  Norfolk,  of  their  intention  to  apply  to  the  justices  at 

sInsioDff ui^s  ^®  ^'^^^  petty  sessions  for  that  division  for  an  order 

fourteen  days'  upon  him,  the  Said  J.  Shepherd,  to  reimburse  the  said 

notice  shall  ,  , 

ha^e  been  union  for  the  maintenance  and  support  of  a  bastard  child; 
tbe^hand^of  ^^>  immediately  upon  the  receipt  of  the  said  notice, 
such  oirerseers    jjg  consulted  an  attorney,  whom  he  instructed  to  take 

or  guardians,  to  .  . 

the  person  in-    the  necessary  steps  in  relation  to  the  sidd  matter,  and 

tended  to  be 

charged :  Pro- 

Tiso,  that  if,  on  the  hearing  of  such  appeal,  the  court  shall  not  think  fit  to  make  any  order 

thereon,  it  shall  award  costs  to  the  person  so  intended  to  be  charged. 

By  the  2  &  3  Vict.  c.  85,  s.  1,  all  the  powers  of  quarter  sessions  to  make  such  orders 
are  fully  transferred  to  the  special  or  petty  sessions,  except  that  the  notice  need  not  be 
given  more  than  seven  days  (instead  of  fourteen)  before  the  application  to  the  sessions. 

A  notice,  under  the  above  statutes,  was  served  upon  J.  S.,  of  the  intention  of  the  guardians 
of  a  union  to  apply  to  the  next  petty  sessions  for  an  order  of  maintenance  in  bastardy  upon 
him.  J.  S.  attended  at  the  sessions,  and,  the  case  being  entered  on,  adpiitted  the  hid  of 
being  served  with  the  notice,  but  required  proof  that  it  was  signed  by  a  m^ority  of  the 
guardians.  This  could  not  be  proved,  and  thereupon  the  justices  did  not  think  fit  to  make 
any  order  thereon,  and  dismissed  the  application,  but  refiued  to  order  to  J.  S.  his  costs  of 
resisting  such  application. 

On  motion  for  a  mandamus  to  the  justices  to  make  such  order  for  costs— ^«2d,  that,  as 
the  hearing  of  the  case  by  the  justices  was  prevented  by  the  preliminary  objection  as  to 
notice,  the  justices  had  no  power  to  give  costs  under  the  statutes. 
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in  his  defence ;  that  he  caused  a  summons  to  be  issued 
and  served  on  certain  witnesses  to  appear  before  the 
justices  at  the  petty  sessions  at  Foulsham^  on  the  28th 
day  of  March  then  instant,  then  and  there  to  give  evi- 
dence on  the  matter  of  the  said  charge  in  the  said  notice 
mentioned;  and  that  he,  in  obedience  to  and  pursu- 
ance of  the  said  notice,  accompanied  by  his  attorney 
and  witnesses,  duly  attended  at  the  said  petty  sessions, 
holden  by  and  before  the  defendants,  at  the  time  and 
place  in  the  notice  in  that  behalf  mentioned,  viz.  at  the 
Ship  Inn,  at  Foulsham  aforesaid,  in  and  for.  the  division 
and  in  the  county  aforesaid,  (within  which  division  part 
of  the  said  union,  before  and  at  the  time  of  giving  and 
receiving  the  said  notice,  was,  and  thence  hitherto  hath 
been,  and  still  is) ;  and  the  said  application  was  then  and 
there  heard  and  determined  by  the  said  justices. 

That,  upon  the  case  being  called  on,  and  upon  the 
hearing  of  the  said  application  before  the  said  justices, 
he,  the  deponent,  produced  and  admitted  the  service  in 
fact  upon  him  of  the  said  notice;  and  that  thereupon, 
and  after  the  said  admission,  the  said  justices  called  upon 
the  parties  appearing  at  the  said  petty  sessions  in  sup- 
port of  the  said  application  to  prove  that  the  same  was 
signed  by  a  majority  of  the  guardians,  who  by  law  ought 
to  have  signed  the  same,  but  they  were  unable  to  give 
such  proof,  and  the  same  was  not  proved 

That  thereupon,  and  upon  the  hearing  of  the  appUca- 
tion  as  aforesaid,  the  said  justices  then  and  there  did  not 
think  Jit  to  make  any  order  thereon^  and  dismissed  the  said 
appUcatian* 

That  immediately  thereupon  the  attorney,  for  and  on 
behalf  and  at  the  request  of  the  deponent,  applied  to  the 
said  justices  to  order  that  the  deponent's  costs  should  be 
paid  by  the  guardians  of  the  said  union,  but  the  said 
justices  then  declined  and  refused  so  to  order,  and  no 
order  was  made,  and  the  costs  still  remained  unpaid. . 


1844. 


The  Qubbn 

9. 

Lord 
Hastings. 
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The  QtTSSN 

9. 

Lord 
Hastings. 
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Erie  shewed  cause. — The  heaiiDg  of  this  case  at  the 
sessions  was  prevented  by  a  preliminaiy  objection  taken 
by  Shepherd;  therefore  he  is  not  within  the  section 
which  authorizes  the  justices  to  give  costs.  The  right  to 
costs  depends  upon  sects.  72  and  73  of  the  4  &  5  WiIL  4, 
c.  76  (a),  and  is  consequent  upon  the  justices  having  pro- 
ceeded to  hear  evidence  thereon^  that  is,  on  the  question 
of  the  liability  of  the  putative  father  to  maintain  the 
bastard  child; -and  it  is  a  condition  precedent  to  the 
hearing  that  seven  days'  notice  shall  have  been  given  to 
him:  this  application,  therefore,  which  failed  on  account 
of  a  want  of  such  notice,  has  not  been  heard  within  the 


(a)  The  4  &  5  WiU.  4,  c.  76, 
s.  72,  enacts,  ''That,  where  any 
child  shall  hereafter  be  born  a  bas- 
tard, and  shall,  by  reason  of  the 
ioability  of  the  mother  of  such 
child  to  provide  for  its  mainte- 
nance, become  chargeable  to  any 
parish,  the  overseers  or  guardians 
of  such  parish,  or  the  guardians 
of  any  union  in  which  such  pa- 
rish may  be  situate,  may,  if  they 
think  proper,  after  diligent  inquiry 
as  to  the  father  of  such  child, 
apply  to  the  next  general  qiuirter 
sessions  of  the  peace  within  the 
jurisdiction  of  which  such  parish 
or  union  shall  be  situate,  after 
such  child  shall  have  become 
chargeable,  for  an  order  upon  the 
person  whom  they  shall  charge 
with  bfeing  the  putative  father  of 
such  child  to  reimburse  such  pa- 
rish or  union  for  its  maintenance 
and  support;  and  the  court  to 
which  such  application  shall  be 
made  shall  proceed  to  hear  evi- 
dence thereon ;  and  if  it  shall  be 
satisfied,  after  hearing  both  par- 
ties, that  the  person  so  charged  is 
really  and  in  truth  the  father  of 


such  child,  it  shall  make  such  or- 
der upon  such  person  in  that  re- 
spect as  to  such  court  shall  appear 
to  be  just  and  reasonable  under 
all  the  circumstances  of  the  case," 
&c. 

Sect  73  enacts,  ''  That  no 
such  application  shall  be  heard 
at  such  sessions  unless  fourteen 
days'  notice  shall  have  been  given, 
under  the  hands  of  such  overseers 
or  guardians,  to  the  person  in- 
tended to  be  charged  with  being 
the  father  of  such  child,  of  such  in- 
tended application."...."  Proviso, 
that  if,  upon  thehearing  of  such  ap- 
plication, the  court  shall  not  think 
fit  to  make  any  order  thereon,  it 
shall  order  and  direct  that  the 
full  costs  and  charges  incurred  by 
the  person  so  intended  to  be 
charged  in  resisting  such  appli- 
cation shall  be  paid  by  such  over- 
seers or  guardians." 

By  the  2  &  3  Vict.  c.  85,  the 
powers  of  quarter  sessions  to  make 
orders  on  the  putative  fathers  of 
bastard  children  are  transferred 
to  the  special  or  petty  sessions, 
held  in  the  division  in  which  the 


i 
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express  meaning  of  the  words  of  the  statute.  The  case 
of  Segina  v.  Tke  Recorder  of  Exeter  (a)  will  be  cited; 
but  there  it  was  held^  from  the  circumstances,  that  a 
hearing  had  taken  place. 
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This  Queen 

Lord 
Hastings. 


Gunning^  contra. — This  is  an  attempt  to  induce  this 
Court  to  overrule  three  cases;  one  on  a  former  statute, 
and  two  on  the  act  in  question.  By  the  8  &  9  WilL  3, 
c.  30,  s.  3,  in  case  of  appeals  against  orders  of  removal, 
the  sessions  are  empowered  '^to  give  costs  to  the  party 
for  whom  and  in  whose  behalf  such  appeal  shall  be  de^ 
termined^  which,  in  Bex  v.  Cottmgham  {b\  has  been 
held  to  apply  to  the  case  of  an  order  quashed  on  appeal 
for  informality.  But  Regina  v.  Stamper  (c)  was  a  de- 
cision on  this  statute:  there,  in  consequence  of  the 
applicants  not  appearing,  the  sessions  made  no  order 
upon  the  application,  but  ordered  them  to  pay  the  costs 
of  the  other  party;  and  it  was  held  that  the  order  for 
costs  was  rightly  made.  So,  in  Regina  v.  The  Recorder 
of  Exeter  (a),  where  a  similar  application  had  been  dis- 
missed, on  the  ground  that  it  was  not  made  by  the  pro- 
per parties,  it  was  held  that  the  sessions  were  bound  to 
give  the  party  intended  to  be  charged  his  costs  of  re- 
sisting the  application.  The  notice  here  was  in  fact 
given,  though  it  could  not  be  proved. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  this  rule 


parish  or  union  is  situate.  ''  And 
(by  8.  1)  all  enactments  in  the 
said  act  (4  &  5  Will.  4,  c.  76) 
relatinf^  to  the  court  of  general 
quarter  sessions  shall  be  taken  to 
apply  to  the  justices  in  special  or 
petty  sessions,  except  that  the  no- 
tice to  the  person  intended  to  be 
chaiged  with  being  the  father  of 

VOL.  B 


the  child  need  not  be  given  more 
than  seven  days,  instead  of  four- 
teen days,  before  the  session  at 
which  the  application  shall  be 
heard,"  && 

(a)  3  6.  &  D.  167. 

(b)  2  A.  &  E.  250. 

(c)  1  Q,  B.  R,  119. 

N.  8.  C 
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must  be  dischai^ed.  It  aeems  to  me  that  this  party 
cannot  come  to  us  to  ask  us  to  compel  the  Besraons  to 
give  him  costs,  when  he  has  himself  prevented  their  ju- 
risdiction. I  found  my  opinion  upon  tlie  express  words 
of  die  statute:  there  has  not  been  here  such  a  notice 
as  is'required  by  the  73rd  section  of  the  4  &  fi  Will  4, 
c76. 

pATTESON,  J. — I  am  of  the  same  ofnnion.  I  Uiink, 
as  it  was  not  proved  before  tite  justices  at  petty  aessions, 
that  the  proper  parties  hiid  given  the  notice  required  by 
the  4  &  5  Will  4,  c.  76,  s.  73,  that  the  case  is  not  brou^ t 
within  that  statute :  the  party  applying  to  us  first  pre- 
vents the  justices  hearing  the  case,  because  there  was  no 
notice,  and  then,  in  order  to  enable  him  to  get  his  costs, 
be  nmntains  that  they  did  bear  the  case. 

The  cases  dted  are  distinguishable.  In  Sex  v.  Stam- 
per  (a)  the  case  was  called  on  in  its  order,  and  though 
the  parish  officers  did  not.  appear,  yet  the  calling  on  of 
the  case,  and  the  appearance  of  the  other  party  to  resist 
the  application,  was  held  to  be  a  sufficient  hearing.  In 
Regiaa  v.  The  Recorder  of  Exeter  {b)  the  application  was 
made  by  the  wrong  parties. 

WiLLiAHB,  J. — I  think  that  in  this  case  the  justices 
have  exercised  a  sound  discretion,  and  I  should  be  very 
much  disinclined  to  undo  what  they  have  done.  But  I 
do  not  think  that  the  cases  referred  to  are  any  authority 
to  induce  us  to  interfere  here:  I  ground  my  opinion 
upon  the  express  words  of  the  statute  in  question,  which 
require  "  a  hearing."  It  is  too  much  for  a  party  to  say  at 
the  sessions,  that  the  case  cannot  be  heard  because  he 
has  received  no  notice,  and  then  to  come  bere  to  ask  for 
costs,  on  the  ground  that  it  has  beeu  heard. 

(a)  1  Q.  R  R.  119.  (i)  3  G.  &  D.  107. 
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WiGHTBfAN^  J. — ^I  am  of  the  same  opinion ;  which  I         1344. 
ground  on  the  words  of  the  statute,  taken  in  connexion    xhe  Qxtben 
with  the  conduct  of  the  party  in  this  case.     The  appli-  v. 

Lord 

cation  has  clearly  not  been  heard.     A  notice  that  cannot     Hastcnos. 

be  proved  is  no  notice. 

Bule  discharged. 


The  Queen  v.  The  Inhabitants  of  Leeds.  June  Srd. 

(Washton  v.  Leeds). 

vJN  appeal  against  an  order  of  two  justices  for  the  re-  On  an  order 
moval  of  Lydia  Morgan  and  her  four  children  from  the  ^/^  fcmSe*^ 
township  of  Leeds  to  the  township  of  Washton,  both  in  P»!JP«'  "?^  ^®' 

*  r  '  children  from 

the  county  of  York,  the  sessions  quashed  the  order,  sub-  the  place  where 
ject  to  the  opinion  of  this  Court  on  the  following  case : —  her  husband  to 

the  place  of  her 
maiden  settle- 

The  examinations  on  which  the  order  was  founded  "«?*»  *^«  ^' 

^  •        .  ammations 

were  in  the  words  following,  that  is  to  say : —  stated  the  con- 

sent of  the 
**  Borough  of  Leeds,  in  the  county  of  York. — The  ex-  pauper's  hus- 

amination  of  John  Morgan,  of  Leeds,  taken  upon  oath,  removal  of  his 

&C.,  tauchinff  the  place  of  his  lawful  settlement,  who  JIe^*but^did" 

saith  as  follows :—  ^?t  ?'*»*«  ^^  ^ 

wife  s  consent 

*^  'I  haye  a  wife  called  Lydia,  whose  maiden  niune  was  to  be  separated 

Lydia  Miller ;  I  have  four  children  by  her,  all  bom  in  band  .^Heid, 

lawful  wedlock,  namely,  Margaret,  aged  twelve  years,  ^h^^^m^al 

Thomas,  aged  eight  years,  John,  aged  four  years,  and  ©o^d  not  be 

Ann,  aged  one  year  and  nine  months ;  aU  of  whom  are  though  good 

onemancipated,  and  never  gained  settlements  for  them-  chiidreii%ho 

were  above  the 
age  of  nurture. 
The  examination  of  J.  M.,  the  pauper's  husband,  on  which  the  order  for  die  removal  of 
the  pauper  and  her  children  was  founded,  was  beaded  as  taken  "  touching  the  place  of  hia 
lawful  settlement."    The  other  examinations  purported  to  be  taken  **  at  the  time,  place, 
and  in  manner  aforesaid:" — Held^  that  the  examinations  were  sufficiently  taken. 

The  examination  of  the  overseer  stated,  that  he  "  had  made  diligent  search  and  inquiry, 
with  the  object  of  dbeoverlng  whether  J.  M.  had  any  legal  settlement,  and  had  not  been 
able  to  discover  that  the  said  J.  M.  had,  by  his  own  act,  or  the  act  of  his  parents  or  their 
aneestors,  or  otherwise,  acquired  any  settlement :" — He/J,  that  such  statement  was  suffi- 
cient, and  that  the  precise  nature  of  the  inquiries  need  not  be  stated ;  and  that  it  was  not 
to  negative  the  birth  of  J.  M.  in  Scotland,  Ireland,  or  the  Islands. 

t2 
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selves.     I  am  now  living,  residing,  and  inhabiting,  with 
my  said  wife  and  children,  in,  and  we  are  now  actually 
5*  chargeable  to,  the  township  of  Leeds.    I  never  gidned  a 

Inhabitants  of  _  ,  , 

Lbbds.  settlement  in  my  own  right ;  my  father  and  mother  were 
called  James  Morgan  and  Ellen  Morgan;  I  never  heard 
where  they  were  married.  They  neither  of  them  ever 
gained  settlements  in  England,  or  had  any  place  of  set- 
tlement in  England  to  my  knowledge  or  belief,  either 
derivative  or  acquired ;  I  never  knew  the  place  of  my 
birth,  though  I  have  made  diligent  search  and  inquiry 
to  ascertain  it ;  my  father  died  about  twenty-four  years 
ago,  and  my  mother  about  eight  years ;  I  am  now  aged 
thirty-two  years.  In  the  month  of  October  last  I  as- 
sisted George  Smith  in  endeavouring  to  discover  my 
place  of  settlement,  and  inquiry  after  the  place  of  setde- 
ment,  if  any,  of  my  father  and  mother ;  and  we  inquired 
of  rU  persons,  and  searched  in  all  likely  places  to  find  a 
place  of  settlement  for  me,  but  without  success;  we 
could  not  discover  any  settlement  for  me,  and  I  believe 
I  never  had  any.  I  hereby  consent  and  agree  that  my 
said  wife  and  children  shall,  without  me,  be  removed  to 
the  township  of  Washton,  that  being  the  last  place  of 
her  maiden  settiement  at  and  immediately  before  my 
intermarriage  with  her ;  and  I  pray  that  such  removal 
may  be  forthwith  ordered  and  made  according  to  law.' 

"  The  examination  of  Lydia  Morgan,  taken  upon  oath 
at  the  time,  place,  and  in  the  manner  aforesaid;  who 
says  as  follows : — 
**  *  I  am  the  wife  of  the  above-named  John  Morgan ; 

I  never  gained  a  settlement  for  myself;  I  am  now  aged 

thirty-two  years;   I  am  the  lawful  daughter  of  the 

undermentioned  John  Miller.' 

^^  The^  examination  of  John  Miller,  taken  upon  oath,  at 
the  time,  place,  and  in  manner  aforesaid ;  who  says : — 
"  *  The  above-named  Lydia  Morgan  is  my  daughter, 

and  was  bom  in  lawful  wedlock.     She  is  my  daughter 
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by  my  present  wife.'    [Miller's  examination  then  proved        i844. 
that  his  own  settlement,  a  derivatiye  one,  was  in  Wash- 
ton.] 


Thk  Qdbbn 

V. 

Inhabitants  of 

**  The  examination  of  George  Smith,  one  of  the  overseers       L«"b«' 
of  the  poor  of  the  township  of  Leeds,  in  the  said  bo- 
rough^ taken  upon  oath,  be.,  touching  the  last  place 
of  the  legal  settlement  of  John  Morgan  and  Lydia, 
his  wife,  and  their  children,  who  saith  as  follows : — 
^^  ^  I  have,'  together  with  the  said  John  Morgan,  made 
diligent  search  and  inquiry  with  the  object  of  discovering 
and  ascertaining  whether  the  said  John  Morgan  hath 
any  legal  settlement ;  and  I  have  not  been  able  to  dis- 
cover or  ascertidn  that  the  said  John  Morgan  hath, 
cither  by  his  own  act,  or  the  act  of  his  parents  or  their 
ancestors,  or  otherwise,  acquired  any  settlement,  or,  if 
any  such  settlement  have  been  acquired,  I  verily  believe 
it  is  not  known,  and  cannot  in  any  manner  be  ascer- 
twned.'" 

The  following  were  the  grounds  of  appeal  on  which 
the  appellants  relied : — 

1.  ^^That  the  examinations  do  not  shew  that  any 
search  or  inquiry  has  been  made  by  the  overseers  of  the 
poor  of  the  said  township  of  Leeds,  or  by  any  of  them, 
or  by  any  person  or  persons  on  their  behalf,  or  by  any 
person  or  persons  whatever,  to  ascertain  whether  the 
said  John  Moi^an  is  a  person  bom  in  Scotland,  or  Ire- 
land, or  in  the  Isle  of  Man,  or  Scilly,  or  in  either  of  the 
Isles  of  Jersey  or  Guernsey." 

2.  '^  That  the  said  examinations  do  not  shew  in  what 
places  or  in  what  manner  the  said  John  Morgan  and 
George  Smith  searched  for  a  place  of  settlement  in 
England  of  the  said  John  Morgan,  or  that  they,  or  cither 
of  them,  searched  in  those  places  in  England  in  which 
the  said  John  Morgan  and  his  parents  had  resided,  or 
that  they,  or  either  of  them,  made  a  proper  or  sufficient 
Hcarch." 
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1844.  3.  ^^  That,  although  the  said  examinations  shew  that 

ThTquebn    ^®  ^^  Lydia  Morgan  and  her  sud  children  were  living 

V'  with  her  said  husband  in  the  township  of  Leeds  at  the 

Inhabitants  of     ,  .  .        . 

Leeds.  time  when  the  said  examinations  were  taken,  yet  it 
does  not  appear  on  the  said  examinations  that  the  said 
pauper  Lydia  Morgan  consented  to  be  removed  to  the 
township  of  Washton,  or  consented  to  be  removed  at  all 
without  her  husband,  the  said  John  Morgan.'' 

4.  ^^  That  the  said  examinations  are  informal,  in- 
sufficient, and  bad  in  respect  of  other  matters  besides 
those  to  which  the  preceding  grounds  of  appeal  relate ; 
and  that  the  S£ud  examinations  do  not  shew  a  good 
and  sufficient  cause  for  the  removal  of  the  said  pau- 
pers from  the  township  of  Leeds  to  the  township  of 
Washton." 

5.  "  That  the  examinations  whereon  the  said  order  of 
removal  was  made  were  not  duly  taken  by  the  two  jus- 
tices by  whom  the  said  order  of  removal  was  made." 

When  the  appeal  came  on  to  be  heard,  the  appellants 
insisted  that  the  examinations  were  insufficient  to  war- 
.  rant  the  order,  on  the  third  ground  of  appeal  above 
stated ;  they  also  claimed  a  right  to  insist,  under  the 
fourth  and  fifth  grounds,  that  the  order  ought  to  be 
quashed,  inasmuch  as  it  appeared,  on  looking  at  the  ex- 
aminations, including  the  headings  thereof,  that  the  exa- 
minations of  John  Morgan,  Lydia  Morgan,  and  Ann 
Miller  were  not  taken  in  the  matter  to  which  the  order 
relates,  and  that  the  remaining  examinations  were  insuf- 
ficient to  support  the  said  order.  On  the  objections  so 
taken  under  the  third,  fourth,  and  fifth  grounds  of  ap- 
peal, the  Recorder  quashed  the  order,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench.  The  appellants 
also  insisted  that  the  examinations  were  insufficient  to 
warrant  the  said  order  on  the  first  and  second  grounds 
above  stated.  The  Kecorder  expressed  an  opinion  agidnst 
these  objections,  but  gave  leave  to  the  ap|)ellant8  to  in- 
clude those  other  grounds  in  the  case. 
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If  the  Court  of  Queen's  Bench  shaU  be  of  opinion        i844. 
that  all  the  objections  so  taken  by  the  appellants  ought    t^JTquben 
to  haTe  been  overruled,  then  the  order  of  sessions  to  be  f - 

quashed,  and  the  order  of  removal  to  be  affirmed.    If      Lbsos. 
the  Court  shall  think  the  objections,  or  any  of  them, 
fatal  to  the  order  of  removal,  then  the  order  of  removal 
to  stand  quashed,  and  the  order  of  sessicms  to  be  af- 
firmed. 

BBss  and  Stapkton,  in  support  of  the  order  of  ses- 
sions (a). — ^In  this  case  the  order  of  removal,  being, 
in  effect,  for  the  separation  of  the  wife  and  children, 
some  of  whom  are  under  the  age  of  nurture,  from  her 
husband,  is  bad.  The  consent  of  the  husband  alone  is 
not  sufficient;  and,  even  if  the  wife  concurred,  there 
are  no  cases  which  go  the  length  of  shewing  that  their 
separation  would  be  valid.  Rex  v.  EUham  {f)  will  be 
relied  on  by  the  other  side  as  an  authority  to  the  con- 
trary ;  in  that  case,  however,  the  consent  of  both  hus- 
band and  wife  was  given,  and  it  did  not  appear  that  the 
husband  was  residing  elsewhere  than  in  the  parish  to 
which  the  wife  was  about  to  be  removed.  Before  the 
4  &  5  WilL  4,  c.  76,  no  documents  relating  to  the 
removal  of  paupers  were  brought  before  this  Court 
by  a  writ  of  certiorari  except  the  order  of  the  re- 
moving justices;  and  in  none  of  the  cases  decided 
under  the  old  law,  where  a  married  woman  was  re- 
moved to  her  maiden  settlement  without  her  husband, 
did  it  appear  that  a  separation  of  them  would  be  the 
consequence.  In  St.  MichaeTs,  Bath,  v.  Nunney  (c),  it 
was  held,  that  an  order  to  remove  a  married  woman 
was  good,  because  it  did  not  appear  that  she  was 
thereby  sent  from  her  husband.     Rex  v.  Iranactan  {d), 

(a)  April  30tb,  before  Lord         {b)  5  East,  113. 
Dnman^  C.  J.,  Patteson,  WU-         (c)  1  Str.  544. 
Jiamty  and  Wighlman^  Js.  {d)  1  Burr.  S.  C.  15i3. 
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1844.  a^x  V.  Stockton  (a),  and  2iex  v.  Carleton  (i),  are  to 
Thb  Quebn  ^®  same  effect.  Had  the  separation  of  husband  and 
,  .  .?•        .  wife  been  apparent  as  the  result  of  holdingr  the  op- 

Inhabitants  of  n  i  •  . 

Leeds.  ders  of  removal  good  in  the  cases  above  cited,  the 
Court  would  have  decided  otherwise:  St  MichaeFs, 
Batk,  V.  Nunney  (e).  In  Rex  v.  Leeds  {d)y  which  was  a 
case  under  the  59  Greo.  3,  c  12,  s.  33,  Bailey^  J.,  in 
giving  his  judgment^  said,  ^^  It  is  against  public  policy 
and  good  morals  to  permit  the  separation  of  husband 
and  wife,  even  with  their  consent.  I  think  that  the 
magistrates  have  no  discretion  given  them  of  removing 
the  wife  to  her  maiden  settlement,  and  thereby  of  sepa- 
rating her  and  her  family  from  her  husband."  The 
same  principle  has  recently  been  recognised  by  this 
Court  in  Begina  v.  Birmingham  {e),  where  it  was  held, 
that  in  no  case  could  a  child  under  the  age  of  niu*ture 
be  separated  from  its  mother;  and  the  rule  applies  as 
strongly  in  one  case  ajs  the  other. 

2.  Another  objection  arises  on  the  first  ground  of 
appeal, — ^that  the  removal  of  the  wife  and  children  in 
this  case  has  been  made  to  the  wife's  maiden  settle- 
ment, without  sufficient  search  being  made  for  the  hus- 
band's. By  the  3  &  4  Will.  4,  c.  40,  s.  2,  power  is  given 
to  justices  to  remove  to  Scotland,  Ireland,  or  the  Isle  of 
Man  or  Scilly,  paupers  bom  in  cither  of  those  countries, 
and  who  have  acquired  no  settlc^nent  in  England; 
search,  therefore,  should  have  been  made  as  to  whether 
the  husband  had  not  a  birth  settlement  in  Ireland  or 
Scotland,  &c. ;  and  if  he  had,  his  wife  and  children  should 
have  been  sent  with  him  to  his  native  eoimtry. 

3.  The  examinations  are  improperly  taken.  The 
caption  of  the  husband's  examination  shews  that  it  is 
taken  touching  Ms  settlement^  and  the  wife's  similarly. 

(a)  5  B.  &  Ad.  546.  [d)  4  B.  &  A.  498. 

(6)  1  Burr.  S.  C.  813.  \e)  3  G.  &  D.  153. 

(c)  1  Str,  54-1. 
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The  examinatioii  of  the  overseer  is  aa  to  search  only ;         1844. 
but  yet  the  wife  and  children  were  the  persons  re-     the  Qukbk 
moved,  concerning  whose  settlement  no  inquiry  pur-    .  ,  ,  ?• 
ports  to  have  been  made.     The  justices,  in  fact,  begin        Lekds. 
by  inquiring  into  the  settlement  of  A.,  and,  failing  to 
discover  that,  find  one  for  B.  and  C,  and  remove  them. 
The  examinations,  therefore,  are  taken  irregularly,  and 
are  informal 

HaU  and  Pashley^  contriu — ^First,  as  to  the  informal 
heading  of  the  examinations.  It  is  true  that  the  hus- 
band's examination  is  taken  «  touching  the  place  of  his 
legal  settlement ;"  but  nothing  is  stated  to  shew  that 
the  wife's  was  taken  touching  the  same.  The  heading, 
however,  of  the  examinations  is  not  that  which  deter- 
mines the  subject  of  the  inquiry;  that  is  determined  by 
the  complaint  made  before  the  justices.  Before  the 
4  &  5  Will  4,  c.  76,  such  an  objection  as  this  could 
not  have  arisen ;  and  it  cannot  be  contended  that  the 
subject  of  an  order  of  removal  can  be  ascertained  only 
by  the  heading  of  examinations,  which  that  act  first  in- 
introduced  The  mistake  arises  from  assimilating  these 
documents  to  affidavits,  to  which  they  have  no  resem- 
blance in  fact;  these  are  judicial,  affidavits  only  minis- 
terial in  their  nature ;  Caudle  v.  Seymour  (a) ;  and  there 
is  no  reason  that  these  documents  should  be  in  writing 
at  all,  but  that  the  law  requires  a  copy  of  them  to  be 
sent.  I^  therefore,  the  heading  be  informal,  that  is 
merely  a  mistake  of  the  clerk  who  wrote  them,  and  af- 
fords no  real  objection  to  the  examinations  themselves. 

Secondly,  as  to  the  sufficiency  of  searcL  It  is  ad- 
mitted, that  if  it  had  been  shewn  that  the  husband's 
birth  settlement  was  in  Ireland  or  Scotland,  the  wife 
and  children  should  have  been  removed  there ;  but,  as 

(a)  1  Q.  B.  11.  804. 


Trb  Queen 
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1844.        ^^  ^  ^^^  pretended,  the  respondents  have  a  right  to 
remove  to  the  only  settlement  they  can  discover,  namely, 
9.  the  wife's  maidensettlement:  JRex  v.  StMan/yLeicester{a), 

Leeds.  [Pattesony  J. — The  grounds  of  appeal  seem  to  go  the 
length  of  making  it  necessary  to  search  all  the  re^sters 
in  the  United  Kingdom.]  The  order  of  sessions  must 
therefore  be  quashed  as  to  two  of  the  children^  at  any 
rate,  who  appear  to  be  above  the  age  of  nurture,  and 
who  may  be  removed  to  their  mother's  maiden  settle- 
ment. 

Thirdly,  as  to  the  separation  of  husband  and  wife. 
In  Bex  V.  EUham  {b)  it  was  decided,  that,  where  both 
husband  and  wife  consented  to  be  separated,  the  wife 
might  be  removed  to  her  maiden  settlement.  That  case 
is  an  express  authority  for  the  present.  Here  there  is 
nothing  to  shew  that  the  wife  was  not  a  consenting 
party ;  her  consent  need  not  be  stated  on  oath  i  and  it 
will  be  presumed  that  the  removing  justices  were  satisfied 
that  she  concurred :  Pickardy.  Sears  {c).  Besides  which, 
the  separation  of  husband  and  wife  does  not  necessarily 
follow  from  the  removal  of  the  pauper  in  this  case,  as 
there  is  nothing  to  shew  that  the  husband  could  not  fol- 
low her  to  the  place  of  her  maiden  settlement.  The 
objection,  that  this  order  is  contrary  to  public  morals,  is 
sufficiently  answered  by  Lord  JEUeribarouffh,  C.  J.,  in  his 
judgment  in  Sex  v.  Eltham  (i).  He  there  says,  ^^  A 
Scotchman^  who  has  no  settlement  of  his  own,  and  is 
desirous  to  give  his  wife  and  children  the  benefit  of  hers, 
being  unable  to  maintain  them,  consents  that  she  should 
be  sent  to  her  parish,  to  which  she  is  willing  to  go. 
Why  should  he  not  consent?  Servants,  and  other  per- 
sons of  that  description,  members  of  the  same  fiunily, 
who  are  to  subsist  by  their  labour,  must  frequently 


(a)  3  A.  &  E.  644.  (6)  5  East,  113. 

(c)  6  A.  &  E.  469. 
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Bepurate  for  that  purpoee ;  here  there  is  neither  a  pri-         1344. 
vate  nor  a  public  injury,  and  there  is  no  law  against    t'^^q"^ 
it;"  and,  in  JimeB  v.  Watte  (a),  the  execution  of  a  deed  v. 

of  separation  between  a  husband  and  wife  was  held  a       Lbsos.  ^ 
legal  consideration  for  an  agreement  entered  into  be- 
tween the  husband  and  a  third  person. — They  also  cited 
Chambers  v.  Caulfidd{b). 

Cur.  adv.  vult. 

Lord  Denhan,  C.  J. 9  on  a  subsequent  day,  (May  10), 
delivered  the  judgment  of  the  Court. — This  was  sai  at- 
tempt to  induce  the  Court  to  revise  the  decision  of  Rex 
V.  EUham  (c),  but  we  are  of  opinion  that  the  question 
cannot  arise  in  this  statement  of  the  ssase,  on  account 
of  the  wife's  consent  not  appearing.  The  order  of  ses- 
sions, therefore,  must  be  confirmed. 

HaU  afterwards  applied  to  have  the  said  order  dis* 
chai^ged  as  regarded  two  of  the  children,  who  appeared 
to  be  above  the  age  of  nurture.  The  Court  took  time 
to  consider,  and  on  this  day,  (Jime  3rd), 

Lord  Denman,  C.  J.,  gave  a  further  judgment  of 
the  Court — ^In  this  case  the  order  of  sessions  was  con- 
firmed upon  the  single  ground,  that  the  wife  had  not 
consented  to  be  removed  without  the  husband,  and  that 
such  consent  was  necessary  to  a  valid  removal,  assuming 
that  it  could  be  valid  under  any  circumstances.  The 
Court  did  not  then  recollect  that  this  ground  of  decision 
does  not  apply  to  two  of  the  children  above  the  age  of 
nurture,  as  to  whom  it  is  necessary  to  consider  the  other 
points  of  the  case.  The  one  arises  on  the  examinations 
of  the  father  and  modier,  and  one  Miller,  which  were 
taken  touching  the  lawful  settlement  of  the   father, 

(a)  9  CI.  &  Fill.  101.  ih)  6  East,  244.  {c)  b  East,  Ud. 
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1844.        whereas  the  order  of  removal  is  of  the  wife  and  chil- 

_  dren  to  the  wife's  maiden  settlement,  and  the  examinar- 

V,  tion  should  have  been  headed  accordingly.     We  think 

Inhabitants  of     .  .  .       ,  ,  ,         .       . 

Lbbds.  this  pomt  IS  not  tenable.  An  inquiry  into  the  lather  s 
settlement  was  necessary  in  this  case,  and  was  the 
foundation  of  the  proceeding;  for,  until  it  appeared 
that  his  settlement  could  not  be  discovered,  the  wife's 
settlement  would  be  immaterial ;  and  when  it  did  so  ap- 
pear, the  rest  of  the  inquiry  followed  as  of  course.  The 
heading  of  an  examination  may  be  important  with  re- 
gard to  an  indictment  for  perjury,  and  to  shew  that  it 
was  taken  in  a  matter  in  which  the  magistrates  have 
jurisdiction.  Here  the  heading  shews  jurisdiction,  and 
it  is  true  as  far  as  it  goes,  for  there  was  an  inquiry 
touching  the  settlement  of  the  father,  and  also  a  further 
inquiry  arising  out  of  the  first  inquiry.  If  that  fur- 
ther inquiry  had  been  unconnected  with  the  first,  the 
case  would  have  been  very  different;  but,  as  it  is,  we 
think  it  so  naturally  arose  out  of  the  first  inquiry, 
tliat  we  must  hold  that  the  examination  was  sufficiently 
taken. 

The  second  point  we  also  think  untenable*  It  appears 
from  the  examinations  that  diligent  inquiry  was  made 
to  ascertain  the  father's  settlement;  the  precise  nature 
of  those  inquiries  need  not  be  stated.  Then  it  is  said, 
that  the  examinations  do  not  negative  the  father  being 
bom  in  Scotland,  Ireland,  or  the  islands  of  Man,  Scilly, 
Jersey,  or  Guernsey.  It  is  obviously  impossible  to  ne- 
gative his  birth  in  the  places  mentioned,  except  by  shew- 
ing  where  he  was  born.  It  is  absurd  to  require  a  search 
in  Ireland,  Scotland,  or  these  other  places ;  and,  even  if 
such  search  were  made,  the  same  necessity  applies  to 
searching  every  parish  register  in  England.  We  are, 
therefore,  of  opinion,  that  the  order  of  removal  is  good, 
and  ought  to  be  confirmed  with  regard  to  two  of  the 
children ;  and  that,  a^  to  the  two  above  the  age  of  nur- 
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turc,  the  order  should  be  quashed,  as  regards  them  and  1844. 

the  wife,  but  remain  confirmed  as  regards  the  other  j^^  qubbn 

childreu.  *• 

r\-ji         r         •                  1-   J        A           ^         J  Inhabitants  of 

Urder  oi  sessions  quashed  as  to  pai-t,  and  lkeds. 
confirmed  as  to  part  accordingly. 


The  Queen  v.  The  Inhabitants  of  Stoke  Bliss.  June  6th. 

i\.T  a  general  quarter  sessions  of  the  peace,  holden  at  Where  a  notioe 
Stafford,  January  2nd,  1844,  the  sessions  confirmed  an  against  an  order 
order  of  two  justices,  for  the  removal  of  Ann  WaU  and  ^JiJJ^J^ 
her  illegitimate  child  from  the  parish  of  Kingswinford,  the  day  before 
in  the  county  of  Stafford,  to  the  parish  of  Stoke  Bliss,  but  the  re- ' 

~  i        /» XT       /»    J  spondcnts  at- 

m  the  county  of  Hereford.  tended  the  sea- 

The  order  of  sessions  was  as  follows :—  J^^  ^^  .^; 

"  Upon  motion  of  counsel  for  the  poor  of  the  parish  an^i^°l!ont 
of  Kingswinford,  in  the  county  of  Stafford,  and  upon  Arming  t^e  or- 
proof  of  notice  of  appeal,  with  a  statement  in  writing,  and  giying 
&C.,  and  no  one  appearing  on  behalf  of  the  appellants  to  the  ooste  ui? 
prosecute  their  appeal,  it  is  ordered  that  the  said  order  tmllSttcawI 
made  by  the  said  justices  be,  and  the  same  is  hereby  "ions  to  snp- 
confirmed;  and  it  is  further  ordered  that  the  church-  said  order:— 
wardens  and  overseers  of  the  parish  of  Stoke  Bliss  do  order  of  sei- 
and  shall  forthwith  pay  to  the  churchwardens  and  over-  "°!^  7~  ^^i 

^  '^         ,  .  ,  as  that  part  of 

seers  of  the  poor  of  the  parish  of  Kingswinford  the  sum  i*  which  con- 
of  15L  lOs.  for  costs  and  charges  which  they  have  in-  derofremoral 
curred  and  been  put  unto  in  attending  the  Court  this  SSr'jurisdk™ 
day  to  support  their  said  order.  **  tion,  and  that 

•r  *  *^  this  defect  in- 

In  Easter  Term,  (May  24, 1844),  Cooke  had  obtained  validated  the 

1       •  •      ii»  xi  J     A    i      1  1       remainder  of 

a  rule  nisi  callmg  on  the  respondents  to  shew  cause  why  the  order,  the 
the  siud  order  should  not  be  quashed  for  insufficiency,  ^^^^f^ 
The  following  facts  apptored  on  the  affidavits : —  »t™«l  toge- 

The  order  of  removal  was  dated  September  29,  1843. 
Notice  and  grounds  of  appeal  were  served  in  time  for 
the  Epiphany  Sessions,  1844.     On  the  first  day  of  the 
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1B44.        sessions,  (Tuesday,  January  2nd)9  the  re^xnidents  re- 
Ths  Qukkn    ceived  a  letter  from  the  attorney  for  the  appellants,  in- 
inhabUaats  of  cl^sIng  a  copy  of  ^  notice  of  countermand  of  the  appeal, 
Stokb  Bliss,  ^nd  stating  "that  the  delay  had  arisen  in  consequence  of 
the  absence  of  a  material  witness,  and  that,  if  any  removal 
took  place,  they  should  give  fresh  grounds  of  appeal,  as 
the  paupers  belonged  to  a  third  parish,  which  fully  ap- 
peared from  the  grounds  of  appeal  as  already  sent." 

The  practice  of  the  Staffordshire  sessions  is,  that  no- 
tice of  countermand  of  any  appeal  must  be  given  not 
later  than  the  Monday  before  the  sessions,  and,  if  ^vea 
later,  the  appellants  are  in  such  case  liable,  by  the  prac- 
tice of  the  Court)  to  pay  costs  to  the  respondents  for 
their  failure  to  try  the  appeal 

On  the  third  day  of  the  sessions,  (January  4),  the 
respondents,  having  entered  the  appeal,  applied  for  the 
costs  incurred  in  preparing  to  try  the  appeal,  and  incident 
thereto ;  and,  upon  due  proof  of  notice,  and  grounds  of 
appeal,  and  notice  of  countermand,  the  ses^ons  made  the 
order  now  brought  up. 

0 

Whitmore  and  R.  Allen  now  shewed  cause. — There  is 
no  reason  why  that  part  of  the  order  of  sessions  which 
confirmed  the  order  of  removal  should  not  be  rejected 
as  surplusage,  and  the  remaining  part,  which  relates  to 
costs,  held  good  By  the  8  &  9  Will.  3,  c  30,  s.  3,  it  is 
enacted,  "  That  the  justices  of  the  peace  of  any  coimty  or 
riding,  in  their  general  or  quarter  sessions  of  the  peace, 
upon  any  appeal  before  them  there  to  be  had  for  or  con- 
cerning the  settiement  pf  any  poor  person,  or  upon  any 
proof  before  them  there  to  be  made  of  notice  of  any  such 
appeal  to  have  been  given  by  the  proper  officer  to  the 
churchwardens  or  overseers  of  tiie  poor  of  any  parish  or 
place,  (though  they  did  not  afterwards  prosecute  such 
appeal),  shall  at  the  same  quarter  sessions  award  and 
order  to  the  party  for  whom  and  in  whose  behalf  such 
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appeal  shall  be  determined,  or  to  whom  such  notice  did        i844. 
appear  to  have  been  given  as  aforesaid,  such  costs  and  ^^^  qukbn 
charges  in  the  law  as  by  the  said  justices,  in  their  dis-  ^  ,,?' 
cretion,  shall  be  thought  most  reasonable  and  just."  Stokk  Bliss. 
Where,  therefore,  a  notice  of  appeal  has  been  given, 
that  is  sufficient  to  give  the  sessions  jurisdiction ;  and,  as 
that  had  been  done  in  this  case,  there  was  no  reason  why 
the  sessions  should  not  make  an  order  for  the  costs  under 
the  authority  of  the  statute.     The  notice  of  abandon- 
ment was  not  received  until  the  first  day  of  the  sessions, 
and  the  respondents  were  therefore  entitled  to  all  costs 
incurred  by  them  up  to  that  time. 

Cooke,  contr^ — Even  if  the  costs  might  be  ordered 
by  the  sessions  in  the  way  contended  for  by  the  other 
side,  the  terms  of  the  order  in  this  case  shew  that  the 
costs  awarded  were  not  the  costs  incurred  previous  to 
the  abandonment,  but  the  costs  of  the  confirmation  of 
the  order,  over  which  the  sessions  had  no  jurisdiction ; 
and  on  that  account  the  order  is  bad.  But,  besides  that, 
at  the  time  that  the  8  &  9  Will.  3,  c  30,  was  passed, 
the  question  in  dispute  was  decided  by  the  abandonment 
of  the  appeal ;  whereas,  since  the  4  &  5  Will.  4,  c.  76, 
there  is  an  appeal,  not  only  on  the  actual  removal,  but 
on  the  delivery  of  an  order  of  removal ;  and  the  event 
on  which  the  costs  must  depend  is  therefore  not  deter* 
mined  except  by  appeal,  or  neglect  of  appeal  within  the 
proper  time  afler  actual  removal  In  Regina  v.  The  Jus^ 
tices  of  the  West  Riding  {d)y  Lord  Denman,  C.  J.,  says, 
that,  ''  Smoe  the  4  &  5  Will.  4,  c.  76,  has  enabled  a 
parish  charged  with  a  pauper  to  appeal  either  on  the 
receipt  of  the  order  or  on  the  removal,  a  notice  may  be 
countermanded,  and  yet  there  may  be  no  intention  of 
abandoning  the  appeal ;  and  the  township  of  Crich  had 

(a)  3  G.  &  D.  170. 
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1R44.         in  this  case  actually  given  notice  that  it  intended  to 

J^    "X    ^j,    prosecute  the  appeal     Yet,  having  received  this  notice, 

V'  the  respondents  go  to  the  sessions,  and,  availing  them- 

lababitants  of  r*    i         -,  •         i  •/»/»ji 

Stokk  Bliss,  selves  01  the  above-mentioned  practice  for  a  fraudulent 
purpose,  they  obtain  the  confirmation  of  the  order,  when 
the  appeal  was  in  reality  postponed." 

Lord  Denm  AN,  C.  J. — This  was  an  order  of  removal  ap- 
pealed against  by  the  parish  on  which  it  was  made.  The 
parish  officers  gave  notice  of  appeal,  and  then  counter- 
manded, but  not  in  time.  Their  attorney,  however,  told 
the  officers  of  the  respondent  parish  that  they  counter- 
manded because  they  were  in  want  of  a  witness;  but  that, 
if  any  removal  took  place,  they  should  appeal  again.  The 
respondents  afterwards  attended  the  sessions,  and  entered 
the  appeal;  when  the  justices  confirmed  the  order,and  gave 
the  costs  of  appeal  The  order  of  confirmation  is  bad ;  but 
it  is  contended,  that,  though  the  confirmation  is  bad,  the 
direction  about  the  costs  can  be  sustained.  That  might  be 
so  in  one  view  of  the  case,  if  the  orders  were  distinct  from 
each  other;  but,  when  we  come  to  look  at  the  documents 
issued  by  the  sessions,  we  find  that  the  confirmation  of  the 
order,  which  was  beyond  the  jurisdiction  of  the  sessions, 
and  the  order  for  costs,  which  was  within  their  jurisdic- 
tion, are  both  included  in  the  same  order.  It  is  clear, 
therefore,  that  the  direction  as  to  costs  was  ancillary  to, 
and  formed  part  of  the  order  of  confirmation ;  and  as  the 
sessions  had  no  authority  to  make  the  one,  the  validity 
of  the  other  cannot  be  sustained:  I  am,  therefore,  of 
opinion  tiiat  the  certiorari  may  issue  to  bring  up  an 
order  which  cannot  be  sustained  in  point  of  law. 

Patteson,  J. — The  sessions  have  here  made  a  con- 
firmation in  a  matter  over  which  they  have  no  jurisdic- 
tion, and  to  this  they  have  added  an  order  for  costa 
The  defect  of  the  former,  as  both  are  parts  of  the  same 
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document,  affects  the  latter,  by  rendering  the  order,  of        1844. 
which  it  forms  part^  incapable  of  being  sustained.  the  Qubkn 

r. 
Inhabitants  of 

Williams,  J.,  concurred.  Stokb  Bliss. 

Coleridge,  J. — I  am  of  the  same  opinion.  This  was 
certainly  the  proper  time  at  which  to  make  the  applica- 
tion for  costs,  but  it  has  not  been  properly  introduced 
here.  I  do  not  mean  to  say  that  an  order  of  this  sort 
might  not,  under  some  circumstances,  be  divisible,  and 
that  one  part  might  be  held  good,  though  the  other  was 
dechired  to  be  bad.  If  the  order  for  costs  could  in  this 
case  stand  alone,  I  should  be  glad ;  but'  this  is  a  ques- 
tion of  construction,  and  the  whole  document  must  be 
taken  together.  What  was  argued  by  counsel,  or  what 
was  said  at  the  sessions,  cannot  be  taken  into  considera- 
tion in  construing  this  document.  We  must  see  what 
was  done  on  the  face  of  the  written  order.  We  cannot, 
then,  avoid  seeing,  that  the  sessions  thought  they  had  a 
jurisdiction  which  in  law  they  had  not,  and  they  con- 
firmed an  order,  and  granted  costs  on  the  confirmation; 
that  being  so,  the  costs  were  dependent  on  the  confirma- 
tion ;  and  as  the  confirmation  cannot  be  sustained,  neither 
can  the  costs  which  are  dependent  on  it. 

Bule  absolute. 
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1844. 
^ — y — ' 
June  6th. 

The5&6 
Will.  4,  c.  50, 
8.  27»  enacts, 
that  a  highway 
rate  shall  be 
made  by  the 
surveyor  upon 
all  property 
now  liable  to 
be  rated  to  the 
relief  of  the 
poor,  and  that 
the  same  rate 
shall  extend  to 
such  woods,  &c. 
as  have  hereto- 
fore been 
usually  rated  to 
the  highways : 
--Held  J  that 
the  words 
nsuaily  rated, 
did  not  mean 
usually  rate- 
able, and  that 
the  sessions 
were  to  deter- 
mine whether 
such  woods  had 
been  usually 
rated,  with  re- 
ference  to  the 
custom  of  the 
particular  pa- 
rish, as  to  such 
woods. 

Therefore, 
where  the  ses- 
sions on  appeal 
had  found  that 
woods  in  a  par- 
ticular parish 
had  not  been 
rated  to  the 
highways  from 
1809  to  1835, 
(the  time  when 
the  statute 
came  into  ope- 
ration), and  had 
decided  that 
such  woods 
were  not  liable 
to  be  rated, 
this  Court  con- 
firmed the 
order  of 
sessions. 


The  Queen  v.  Hose. 

UN  appeal  by  H.  P.  Powys  against  a  rate  made  by 
Thomas  Rose,  surveyor  of  the  highways  in  the  parish 
of  Whitchurch,  in  the  counties  of  Oxford  and  Berks, 
dated  16th  November,  1843,  wherein  he  was  rated  (in- 
ter alia)  for  "  woodland  48/.,"  the  sessions  amended  the 
rate  by  striking  out  the  above,  item,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

« 

The  appellant,  from  the  year  1838  up  to  and  at  the 
time  of  the  making  of  the  rate  appealed  against,  was  the 
occupier  of  certain  timber  woods  within  the  parish  of 
Whitchurch,  the  same  not  being  saleable  underwood 
within  the  intent  and  meaning  of  the  act  of  the  43rd 
Eliz.,  but  being  property  which,  at  the  time  of  the  pass- 
ing of  the  5  &  6  WilL  4,  c.  50,  and  also  at  the  time 
of  the  making  of  the  said  rate,  was  not  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor.  From  the  year 
1809  down  to  and  including  the  year  in  which  the  said 
act  of  the  5  &  6  Will.  4,  c  50,  was  passed,  the  said  timber 
woods  had  not  been  rated  to  the  highways  of  the  sud 
parish  of  Whitchurch.  Since  the  passing  of  that  sta- 
tute,  the  appellant,  as  surveyor  of  the  highways  imder 
the  said  last-mentioned  statute  for  the  year  1840,  rated 
himself  in  respect  of  the  said  timber  woods,  and  paid 
such  rate.  Timber  woods  of  a  similar  description  to 
those  occupied  by  the  appellant  have  always  been  lated 
to  the  repairs  of  the  highways  in  the  majority  of  the 
parishes  in  the  country  and  neighbourhood,  but  in  some 
they  have  not  been  so  rated  since  the  year  1809.  It  was 
admitted,  that,  if  the  appellant  was  rateable  in  respect  of 
the  woods  in  question,  the  amount  of  the  rate  was  fidr^ 
and  the  only  question  between  the  appellant  and  re- 
spondent was,  whether  the  appellant  was  rateable  in  re- 
spect of  such  timber  woods. 


TRINITY  TERM,  7  VICT. 


273 


If  the  Court  shall  be  of  opinion  that  the  appellant  was         1844. 
so  rateable,  the  order  of  sessions  is  to  be  quashed     If    fg^  quhn 
the  Court  shall  be  of  opinion  that  the  appellant  was  not 
so  rateable,  then  the  order  of  sessions  to  be  confirmed. 


0. 
R08B. 


Walesby  appeared  in  support  of  the  order  of  sessions, 
but  the  Court  called  upon 

Keating  ani.  Phinn,  contriL — ^By  the  6  &  6  Will.  4, 
c  50,  8.  27  (a)y  a  highway  rate  is  to  be  made  by  the  sur- 
veyor on  all  property  now  liable  to  be  rated  to  the  relief 
of  the  poor,  with  a  proviso  that  the  rate  shall  extend  to 
such  woods,  &C.  as  have  heretofore  been  usually  rated  to 
the  highways^  This  proviso  must  mean  such  woods  as 
are  usually  rated  throughout  the  kingdom,  and  not  such 
as  are  usually  rated  in  any  particular  parish.  The  13 
Geo.  3,  c.  78,  s.  30,  enacts^  that  a  rate  for  the  purposes  of 
the  highways  shall  be  made  upon  all  occupiers  of  lands, 
tenements,  woods,  tithes,  and  hereditaments*  The  34 
Geo.  3,  c  74,  s.  4,  regulates  the  proportion  of  statute  la- 
bour which  is  to  be  performed  by  the  occupiers  of  lands, 
tenements,  woods,  &c.    Therefore,  at  the  time  when  the 


(a)  The  5  &  6  WiU.  4,  c.  50, 
g.  27,  in  order  to  raise  money 
for  carrying  the  several  purposes 
of  this  act  into  execution,  enacts, 
''That  a  rate  shall  be  made,  as- 
sesaed,  and  levied  by  the  sur- 
veyor upon  all  the  property 
now  liable  to  be  rated  and  as- 
sessed to  the  relief  of  the  poor ; 
provided  that  the  same  rate  shall 
also  extend  to  such  woods,  mines, 
and  quarries  of  stone,  or  other 
hereditaments,  as  have  hereto- 
fore been  usually  rated  to  the 
highways;  and  provided  also,  that 
every  such  rate  shall  be  signed 
by  the  said  surveyor,  and  allowed 


by  two  justices  of  the  peace,  and 
published  in  the  same  way  as 
poor-rates  are  now  allowed  and 
published." 

Sect.  33  enacts,  <<  That,  when 
property,  or  the  owner  or  occu- 
pier in  respect  thereof,  has,  pre- 
vious to  the  passing  of  this  act, 
been  legally  exempt  from  the 
performance  of  statute  duty,  or 
from  the  payment  of  any  composi- 
tion in  lieu  thereof,  or  of  highway 
rate,  the  said  property,  and  the 
owners  and  occupiers  thereof, 
shall  be  exempt  from  the  pay- 
ment of  the  rate  hereby  imposed.'* 


U2 


274  NEW  SESSIONS  CASES, 

1844.  5  &  6  WilL  4,  c.  50,  came  into  operation,  woods  were 
Thb  Quesm    rateable  to  the  highways   throughout   the  Jdngdom* 

Bosk  ^*  appears,  that,  for  some  reason  not  stated,  these 
woods  have  not  been  rated  from  1809  (a)  to  1835. 
There  is  no  reason  to  suppose  that  they  were  not  rate- 
able before  the  year  1809.  It  cannot  be  contended,  that, 
because  these  woods  have  not,  from  some  local  acci- 
dent, been  rated  for  several  years,  it  was  ever  contem- 
plated by  the  legislature  that  they  should  be  hereafter 
totally  exempt  from  liability  to  the  highway  rate.  These 
woods  being  legally  liable  to  the  highway  rate  up  to  the 
year  1835,  sect  33  of  the  5  &6  WilL  4,  c.  58,  shews 
what  property  the  legislature  intended  to  exempt  from 
the  rate,  being  such  as  has,  before  the  passing  of  this 
act,  been  legally  exempt  fix)m  the  performance  of  statute 
duty,  or  from  the  payment  of  any  composition  in  lieu 
thereof,  or  of  highway  rate.  The  exemption  cannot  be 
construed  to  extend  to  woods  which  were  legally  rate- 
able before  the  act  passed.  [Patteson,  J. — Suppose  a 
new  species  of  wood  were  introduced  into  this  country, 
would  that  be  rateable?]  According  to  the  construction 
to  be  contended  for  by  the  other  side,  it  would  not, 
but  the  argument  may  be  pushed  even  further  than 
that — ^it  would  extend  to  woods  not  yet  planted.  [Lord 
Denmariy  C.  J.' — They  would  not  go  that  length — they 
must  mean  woods  of  the  same  description.]  This  con- 
struction of  the  statute  would  be  more  convenient  to 
the  surveyor,  who  would  know  at  once  what  property 
was  liable  to  be  rated,  instead  of  having  to  inquire  what 
property  is  usually  rated  in  that  particular  parish. 

Walesby. — The  surveyor  derives  all  his  authority  from 
the  27th  sect  of  5  &  6  Will.  4,  c.  50.     He  proceeds 

(a)  This  date  seems  to  have  T.,  1809),  as  to  the  rateability  of 
been  selected  in  reference  to  Au-  such  trees  as  saleable  underwoods* 
hrey  ▼.  Fisher,  10  East,  446,  (H. 
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to  make  a  rate  from  the  directions  given  him  by  that        1844. 
section.    The  words  of  the  statute^  "usually  rated/'  must    xhe  Qusbk 
be  held  to  mean  such  as  are  usually  rated  in  that  par-        |^^^^ 
ticular  parish.     The  words  rated  and  rateable  are  not 
synonymous  termB.    In  such  cases  the  plain  acceptation 
of  the  language  of  the  statute  must  be  adopted,  unless 
it  leads  to  some  manifest  absurdity.      [Here  he  was 
stopped  by  the  Court.] 

Lord  Denman,  C.  J. — We  are  called  on  to  put  a  con- 
struction on  these  acts,  and,  whatever  that  construction 
may  be^  it  is  impossible  that  it  should  be  satisfactory. 
It  seems  to  be  assumed  in  one  section,  that  there  were 
particular  woods  before^  this  time  which  were  not  rated 
to  the  highways ;  but  it  seems  by  a  former  act  that  all 
woods  were  rateable.  I  do  not  know,  therefore,  what  we 
can  do  in  such  a  case,  but  to  take  what  appears  to  be 
the  reasonable  meaning,  and  to  say,  that  "'usually  rated" 
means  "  usually  rated  in;that  parish."  If  so,;then  we  come 
to  the  finding  of  the  sessions,  which  declares  that  these 
woods  were  not  usually  rated  in  the  parish,  and  they 
therefore  could  not  be  liable.  I  do  not  come  to  this 
conclusion  with  any  degree  of  satisfaction,  but  the  words 
may  fairly  have  that  meaning,  and  it  is  one  which  it  is 
not  difficult  to  apply  to  the  subject-matter. 

Patteson,  J. — I  am  entirely  of  the  same  opinion. 
The  phrase  "have  been  usually  rated"  must  be  confined 
to  the  particular  parish ;  otherwise  we  do  not  know  to 
what  extent  we  may  go.  Then  comes  the  question, 
whether  particular  woods,  or  woods  in  general,  are 
meant.  I  think  the  expression  must  mean  the  woods 
of  that  description  in  the  parish.  At  all  events  the  fact 
is  found,  that,  since  1809,  the  woods  in  this  parish  had 
not  been  rated ;  so  that  the  sessions  have  found  a  fact 
which  is  an  answer  to  the  case. 
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1844.  WiLLTAMS,  J. — The  safest  construction  is  that  which 

The  Queen    ^6  are  now  adopting.   We  cannot  further  the  argument 

Rose  of  Mr.  Keatinffy  without  changing  the  word  ^^  rated  ^^  to 
"rateable^  ^wldch  would  be  a  strong  measure  in  construing 
a  statute  for  the  first  time.  If  we  take  the  word  to  be 
"  rated,"  we  do  not  know  any  other  mode  of  ascertain- 
ing that)  except  by  considering  what  is  the  usual  mode 
of  rating  woods  in  this  parish.  On  this  question  the 
sessions  have  found  a  fact  which  we  cannot  deny  to  be 
right,  and  to  be  decisive  of  the  case. 

CoLEBiBGE,  J. — I  agree  with  the  rest  of  the  Court; 
but)  certainly,  not  without  considerable  doubt  In  a 
modem  act  of  Parliament,  and  one  so  full  of  words  as 
this,  unless  we  can  arrive  at  a  perfectly  clear  conclusion 
as  to  one  mode  of  construing  it,  we  must  take  that 
which  appears  on  the  whole  to  be  the  most  probable, 
and  the  safest,  and  that  which  is  easiest  of  application. 
There  cannot  be  much  difficulty  for  a  surveyor  to  know 
what  is  the  usage  of  his  own  parish,  it  would  be  more 
difficult  for  him  to  know  what  was  the  usage  of  the 
neighbourhood,  and  he  would  find  other  difficulties  in 
settling  the  question  of  majority  or  minority.  The 
usage  of  the  parish  is  more  easy  of  trial  than  that  of  the 
country  at  large. 

Order  i^onfirmed. 
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1844. 

The  Queen  r.  The  Justices  of  Merionethshire.  June  eth. 

XN  this  case  a  rule  nisi  had  been  obtained,  calling  upon  Where  the  re- 

the  defendants  to  shew  cause  why  a  mandamus  should  ^^^^e  apl^ 

not  issue,  commanding  them  to  enter  continuances,  and  ^^**^^*ff^ 

hear  an  appeal  against  an  order  of  removal,  in  which  the  movai  with  a 

•  !«•  y.-r\-  11  11  •!     8uperiedea8,the 

parish  officers  of  Demo  were  appellants,  and  the  parish  appeiiantB  have, 
officers  of  Llangar  respondents.  riThTto^* 

It  appeared  from  the  affidavits,  that  an  order  had  been  ^®"  *PP**^  ?* 

,       ,  ,  the  aesnoDfl  m 

made  by  two  justices  of  the  county  of  Merioneth,  for  the  order  to  obtain 

removal  of  certain  paupers  from  Llangar  to  Denio.  No-  it  appeared, 

tice  and  grounds  of  appeal  were,  on  the  19th  of  March  ^Jct^of  Ae 

last,  served  by  the  parish  of  Denio.     On  receipt  of  the  seseionB,  no 

•  •  ,         ,  more  than  30*. 

grounds  of  appeal,  which  pomted  out  defects  upon  the  oosts  wereai- 

/.  /»xi-  •     J*  x"L  'i-iS!  /»Ti  lowed  to  either 

face  of  the  exammations,  the  parish  officers  of  Lilangar  p^^^  |f  the  ap. 
applied  to  the  removing  justices,  and  obtained  a  super-  ^^^  ^^* 
sedeas  of  their  order.     This  supersedeas  was  served  on  respondents 

had  tendered  to 

the  appellants  on  the  29th  of  March,  but  no  offer  was  the  appellants 
made  as  to  the  payment  of  costs.     On  the  9th  of  April,  ^f^fo^costs: 
the  parish  officers  of  Llans^  obtained  and  sent  a  fresh  —Held,  that 
orfi^with  copies  of  examTtions,  to  the  parish  officers  ^u^- 
of  Denio,  at  the  same  time  tendering  them  two  guineas,  ^e  sessions 
in  payment  of  the  costs  occasioned  by  the  first  order.  The  *^?^^^^*^d^' 
parish  ofi^rs  of  Denio  refused  the  money,  and  at  the  ment  as  to  the 
following  sessions,  held  April  the  12th,  they  attended,  tion  to  the  ap- 
and  applied  to  enter  the  appeaL    On  these  facts  appear-  ^^  ^comA, 
ing,  and  the  parish  officers  of  Llangar  repeating  their 
offer  of  two  guineas  for  costs,  the  sessions  refused  to 
allow  the  appeal  to  be  entered. 

Affidavits  on  the  part  of  the  parish  of  Denio  stated, 
that  there  is,  and  has  been  for  a  great  many  years  last 
past,  a  standing  rule  or  order  on  the  books  of  the  quar- 
ter sessions  of  the  peace  for  the  said  county  of  Merio- 
neth, whereby  it  is  ordered,  *'  tliat  the  sum  of  305.  only, 
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in44.        as  and  for  costs  and  expenses^  shall  be  allowed^  in  appeals 
Tii  E  QuBVN    agunst  orders  of  removal  tried  in  the  said  Court,  to  either 
party." 


V. 

The  Jnstioet  of 

MlRIONETH- 
8HIIIB. 


Jervis  shewed  cause. — An  order  of  removal  was  ob- 
tained on  the  19th  of  March;  and  on  the  29th  of  March, 
after  the  notice  and  grounds  of  appeal  had  been  delivered, 
the  respondents  obtained  a  supersedeas.  A  fresh  order  of 
removal  was  afterwards  served  by  them  on  the  appellants, 
with  a  tender  of  two  guineas  for  costs  incurred  by  the 
former  order.  The  practice  of  the  sessions  is  stated  to 
be,  not  to  allow  more  than  30«.  costs  to  either  party,  if 
the  appeal  is  tried.  The  appellants  cannot  be  placed  in 
any  better  situation  by  having  the  appeal  entered,  be* 
cause  they  have  already  had  tendered  to  them  12«. 
more  than  they  could  have  obtained  if  the  appeal  had 
been  tried.  If  a  magistrate  makes  an  order  on  imper- 
fect materials,  the  object  of  the  legislature  is  defeated  if 
he  cannot  stop  further  expenses.  The  appellants  cannot 
be  permitted  to  go  on  increasing  the  expenses,  when 
they  know  it  is  to  no  purpose.  In  Rex  v.  The  Justices 
of  Norfolk  (a),  it  was  held  to  be  discretionary  with  the 
magistrates  whether  they  would  enter  an  appeal,  in  or- 
der to  give  the  appellants  their  costs. 

W,  Yardley  appeared  for  the  justices. 

Webby,  contrd. — The  standing  order  of  the  sessions  is 
not  stated  with  sufficient  precision.  Instead  of  being 
mentioned  by  way  of  recital,  it  should  have  been  ex* 
tracted  from  the  order-book. 

It  has  been  decided  that  appellants  have  a  right  to 
come  to  the  sessions  and  chum  costs,  although  a  super^ 
sedeas  has  been  obtained :  Regina  v.  ToumstaU  (&],  Be^ 

(a)  5  B.  &  A.  484.  (6)  3  Q.  B.  R.  357. 
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gina  v.  Stayley  (a).     The  appellants  are  entitled  to  fair         1844.  ^ 
and  reasonable  costs,  incurred  by  reason  of  the  conduct    The  Qusen 
of  the  respondents.     Such  costs  have  not  been  paid  or  xhe  Justices  of 
tendered  to  them.     It  does  not  clearly  appear  from  the    M»»^oneth- 
a£Bdavits,  what  is  the  practice  of  the  sessions.   There  is^ 
beffldes,  no  reason  to  suppose  that  the  magistrates  are 
bound,  in  all  cases,  to  adhere  to  such  a  rule  of  practice. 
They  are  called  upon  to  exercise  a  fair  and  reasonable 
discretion  in  awarding  costs,  according  to  the  real  merits 
of  the  case.    The  appellants  have  not  had  an  opportunity 
of  applying  for  costs,  and,  therefore,  this  inile  should  be 
made  absolute  for  a  mandamus. 

Lord  Denman,  C.  J. — I  think  the  standing  order 
and  practice  of  the  quarter  sessions  are  sufficiently  stated. 
Mr.  Welsby  observes,  that  the  affidavits  do  not  clearly 
shew  what  the  practice  of  the  sessions  is ;  but  we  must 
see  what  they  consider  to  be  the  practice.  The  question 
is,  whether  they  have  acted  legally,  or  not.  I  think  that 
they  have  not  acted  legally.  They  were  bound  to  allow 
the  appeal  to  be  entered ;  and,  when  the  writ  goes,  they 
ought  to  exercise  their  judgment  as  to  the  costs  which 
have  actually  been  incurre/d.  It  is  very  proper  that  a 
party  should  abandon  an  appeal  against  an  order,  when 
he  feels  that  he  cannot  succeed  in  maintaining  it;  but 
it  is  equally  proper,  that  the  other  party  should  recover 
the  reasonable  costs  incurred  by  him  up  to  the  time 
when  the  notice  of  abandonment  is  given. 

Patteson,  J. — I  do  not  see  how,  consistently  with 
the  last  decisions,  it  is  possible  for  the  sessions  to  justify 
their  refusal  to  hear  this  case. 

Williams,  J.,  concurred. 

(a)  12  Law  Jourii.,  N.  S.,  M.C.,  72. 
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1844.  Coleridge,  J. — The  justices  were  clearly  wrong  in 

The  Queen    i^^ii^g  to  hear  the  case ;  but  we  should  not  be  war- 
*^'  ranted  in  allowing  this  writ  to  go,  if  we  thought  they 

Merioneth-  would  stiiotly  adhere  to  what  has  been  stated  to  be  the 
practice  at  the  sessions.  As  that  practice  is  an  unrein 
sonable  one,  I  have  no  doubt,  that,  after  the  intimation 
of  the  opinion  of  this  Court,  they  will  alter  it,  and  con- 
sider what  the  party  ought  fairly  to  receive,  as  a  remu- 
neration for  the  costs  he  incurred  before  the  notice  of 
countermand  was  given. 

Bule  absolute. 


June  nth.  In  the  Matter  of  Jacklin. 

The  4  Geo.  4,     XN  this  case  a  rule  nisi  (a)  had  been  obtained,  (June  Std^ 
nottippiy  where  l^^^),  calling  on  the  keeper  of  the  house  of  correction 

the  offence 

charged  amounts  to  a  felony. 

Therefore,  where  a  defendant  under  that  statute  was  convicted  by  two  justices,  "for  that 
he  the  said  W.  J.  did  contract  with  T.  R.  G.,  as  a  servant  in  husbandry,  and  hath,  in  his 
said  service  and  employment,  been  guilty  of  divers  misdemeanours,  in  that  he,  the  said  W.  J. 
did,  on  &c.,  purloin  a  quantity  of  barley  to  give  to  the  horses  under  his  care,  contrary  to 
the  express  commands  of  the  said  T.  R.  6."  : — Held,  that  the  offence  charged  here  was  a 
felony  irrespective  of  the  contract  of  service,  and  that  therefore  a  conviction  under  the  statute 
was  invalid. 

(a)  In  order  to  save  the  ex-  William  Jacklin,  together  with  the 

pense  of  bringing  up  the  prisoner  day  and  cause  of  his  taking  and 

before  this  Court  in  the  first  in-  detainer,  before  this  Court,  imme* 

stance,  the  rule  was  drawn  up,  diately  after  the  receipt  of  the 

directed  to  J.  F.  and  W.  S.,  two  said  writ,  to  undergo  and  receive 

of  her  Majesty's  justices  of  the  all  and  singular  such  things  as 

peace  in  and  for  the  parts    of  this  Court  may  then  and  there 

Lindsey,  in  the  county  of  Lin-  consider  of  and  concerning  him 

coin,  to  T.  R.  Grantham,  the  pro-  in  that  behalf;    or  why  the  said 

secutor,  and  to  the  keeper  of  the  William   Jacklin   should  not  be 

house  of  correction  at  Louth,  call-  discharged  out  of  custody,  without 

ing  on  them  to  shew  cause  why  a  being  brought  up,  upon  notice  of 

writ  of  habeas  corpus  should  not  this  rule  to  be  given  to  the  said 

issue  to  the  said  keeper  of  the  said  justices  and  keeper,  and  to  the 

house  of  correction,  commanding  said  T.  R.    Grantham^    in    the 

him  to  have  the  body  of  the  said  meantime. 
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at  Louth,  in  the  county  of  Lincobi,  to  shew  cause  why         1844. 
William  Jacklin,  a  prisoner  in  his  custody,  should  not         j^  „ 
be  discharged  on  the  ground  that  the  warrant  for  his      Jacklin. 
o(»mnitment  was  bad*   The  prisoner  had  been  conmutted 
under  the  4  Greo.  4,  c  34,  for  misconduct  while  in  the 
service  of  his  master. 

The  warrant  of  commitment  reciting  the  couTiction 
was  as  follows: — 

"  Parts  of  Linds^,  Lincolnshire,  to  wit. — To  the  con- 
stable  of  Scambtesby,  in  the  said  parts,  and  to  the 
keeper  of  the  house  of  correction  at  Louth,  in  the  said 
parts. 

*^  Whereas  information  and  complaint,  upon  oath,  hath 
been  made  before  us,  John  Fytche  and  William  Teale 
Wilfitt,  Esqrs.,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  parts,  by  Thomas  Beading 
Grantham  against  William  Jacklin,  late  of  &c.,  ser- 
vant in  husbandry  to  the  said  T.  R.  Grantham,  that  he 
the  said  W.  Jacklin,  having  contracted  to  serve  the  said 
T.  R.  Grantham  in  the  business  of  husbandry  until  May- 
day next,  hath  during  his  servitude  been  gyilty  of  divers 
misdemeanours,  miscarriages,  and  other  ill-behaviour  to- 
wards him  the  said  T.  B.  Grantham,  and  particularly  on 
the  night  of  the  21st  day  of  March  last,  when  he  did 
purloin  a  quantity  of  barley  to  give  to  the  horses  under 
his  care,  contrary  to  his  master's  express  commands. 
And  whereas  the  said  W.  Jacklin,  in  pursuance  of  our 
warrant  for  that  purpose,  had  appeared  before  us  to 
answer  the  said  compliant,  but  hath  not  proved  that  he 
is  not  guilty  of  the  said  complaint  and  charge.  And 
whereas,  in  pursuance  of  the  statutes  in  that  case 
made  and  provided,  we  have  duly  examined  the  proofs 
and  allegations  of  both  the  said  parties  touching  the 
matter  of  the  said  complaint ;  and,  upon  due  considera- 
tion had  thereof/ have  adjudged  and  determined  that  he 
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the  said  W.  Jacklin  did  cootract  as  aforesud,  and  haib 
in  hid  said  sen'ice  and  employment  been  guilty  of  divers 
misdemeanours,  miaconducf,  and  ill-behaviour  towards 
tiie  said  T.  R.  Grantham,  in  that  he  the  said  W.  Jacklin 
did)  on  the  night  of  the  rajdSlat  day  of  March  last,  pur- 
loin a  quantity  of  barley  to  ^ve  to  the  horses  under  his 
care,  contrary  to  the  express  commands  of  the  eaid  T.  IL 
Grantham ;  and  we  do  therefore  hereby  convict  him  the 
said  W.  Jacklin  of  the  eaii  offence,  in  pursuance  of  the 
statutes  in  that  case  made  and  provided. 

"  These  are  tiierefore  to  command  you,  &c.     [Then 
followed  the  adjudication  as  to  wages  to  be  abated.] 
"  Given  under  our  hands  and  seals  &c. 

"  J.  Fytche. 

"W.  T.Wilfitt." 

Gunniitg  now  shewed  cause  (a),  on  an  affidavit  of 
Mr.  Fytche,  one*  of  the  justices,  setting  forth  the 
information  and  summons  on  which  the  conviction  was 
founded,  and  annexing  the  conviction  upon  which  the 
warrant  of  commitment  issued. — Whether  the  conmiit- 
ment  is  bad  or  not  is  immaterial,  as  there  is  now  a  good 
conviction  before  the  Court,  and,  if  the  conviction  be 
right,  the  defects  in  the  commitment  will  be  cured,  pro- 
vided the  latter  shews  the  like  offence  as  is  stated  In  the 
conviction:  Paley  on  Convictions (&} ;  Rexy.  Tayloric). 
If  it  should  be  contended  that  the  prisoner  has  been 
guilty  of  a  felony,  and  not  merely  of  misconduct  in  his 

(a)    He   look  a   preliminary  abandooed,  ai  it  appeared  that 

objecuoo   to   the  prisoner  being  tbe  like  objection  had  been  made 

heard,  on   tlie  ground  that  the  in  a  liniilar  case  iu  Eaater  Term, 

cerliurari  waa  not  taken  anay  by  and  overruled.    Aa  to  the  certio- 

the  4  Geo.  4,  c  34,  and    that  lari  being  token  away,  see  aut«, 
1  should,  therefore. 


have  been   brought   before    the  (b)  P.  236. 

Court   by  a   writ  of   certiorari.  {()  7  Do«l.  &  Ry.  Cl>3 

This     objcetiou,    huuerer,    wai 
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master's  service,  the  answer  to  that  is,  that  he  has  not        1344. 
been  so  charged,  and  that  there  is  no  allegation,  either  in         j^  ^ 
the  information  or  the  conviction,  that  he  stole  the  barley.      J  acklin. 
That,  too,  was  a  question  for  the  justices  upon  the  evi- 
dence before  them,  and  they  have  thought  proper  to  con- 
vict under  the  provisions  of  the  statute. 

WhitehvTsty  contrd. — It  is  dear  from  the  conviction 
which  is  now  before  the  Court  that  a  felony  has  been 
conmdtted(a),  and  the  conviction,  therefore,  which  is  for 
a  misdemeanour,  cannot  be  supported.  The  act  only  ap- 
plies in  those  cases  where  a  defendant  is  guilty  of  some 
misconduct  in  the  performance  of  his  contract  of  service. 
Here,  there  is  no  proof  of  any  misconduct  relating  to 
such  contract,  and,  to  sustain  that,  the  terms  of  the  con- 
tract itself  should  have  been  stated. 

Coleridge,  J. — Proceedings  of  this  kind  should  not 
be  dealt  with  captiously;  but,  at  the  same  time,  justices 
should  never  convict  smnmarily  without  all  the  neces- 
sary statutable  preliminaries  being  complied  with.  In 
a  case  of  this  sort,  a  summary  conviction  cannot  be  al- 
lowed merely  because  a  defendant  has  been  guilty  of  a 
misdemeanour  whilst  he  remained  in  the  service,  but  it 
should  appear  that  the  misdemeanour  consisted  of  some 
misconduct  which  was  a  violation  of  his  contract  of  ser* 
vice ;  it  is  therefore  important  that  the  terms  of  the 
contract  should  be  stated.  But,  taking  the  contract  in 
any  way,  I  think  it  is  apparent  that  what  was  done 
in  this  case  had  no  reference  to  the  contract,  but  was  a 
substantive  felony,  and  therefore  not  within  the  scope 
of  the  statute  under  which  the  conviction  was  made. 


(a)  See  Rex  v.  Morfit,  lU  &     292 ;  Rex  y.  White  and  Sellers^ 
Ry.  307;  Rex  v.    Cabbage,  Id.     9  C.  &  P.  344. 
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1844. 

In  re 
Jacklin. 
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The  prisoner  had  a  right  by  law  to  take  the  opinion  of 
a  jury  upon  the  case,  and  must  therefore  be  discharged. 

The  prisoner  was  dischai^ed. 


June  11^. 

Where  an  order 
of  oommitmentf 
under  stat.  11  * 
Geo.  2,  c.  19, 
(for  fraudu- 
lently removing 
goods  to  pre- 
vent a  distress 
forrent),didnot 
state  tluita 
complaint  in 
¥rritinghad 
been  made  by 
the  landlord, 
his  bailiff, 
agent,  or  ser- 
vant, it  was 
hM  bad. 


In  the  Matter  of  FuiiLER. 

JLN  this  case  John  Fuller,  a  prisoner  in  the  house  of 
correction  at  Stukeley,  in  the  county  of  Huntingdon, 
was  brought  up  by  a  writ  of  habeas  corpus  before  the 
Court  of  Queen's  Bench  to  be  discharged,  on  the  ground 
that  the  warrant  of  commitment  and  the  order  on  which 
it  was  founded  were  bad.  The  prisoner  had  been  com- 
mitted under  the  11  Geo.  2,  c.  19,  0. 4,  for  fraudulently 
removing  goods  to  prevent  a  distress  for  rent. 
The  warrant,  of  commitment  was  as  follows : — 

"  Huntingdonshire,  to  wit. — To  the  constables  of  Hunt- 
ingdon, and  also  to  the  keeper  of  the  house  of  cor- 
rection at  Great  Stukeley,  in  the  county  of  Huntings 
don. 

**  Whereas  John  Fuller,  late  of  Fenstanton,  in  the 
said  county,  horse-dealer,  was,  by  an  order,  dated  the 
29th  April,  1844,  under  the  hands  and  seals  of  Thomas 
Skeels  Fryer,  Esq.,  and  the  Rev.  Edward  Martin  Peck, 
clerk,  two  of  her  Majesty's  justices  of  the  peace  for  the 
county  of  Huntingdon,  (residing  near  the  place  where 
the  said  goods  and  chattels  hereinafter  mentioned  were 
removed,  and  not  being  interested  in  the  lands  or  tene- 
ments from  whence  the  same  were  removed),  ordered  to 
pay  the  sum  of  20Z.  to  James  Beck  of  Fenstauton  afore- 
sidd,  gentleman,  or  to  Thomas  Alderton,  his  bailiff,  ser- 
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vanty  or  agent,  on  or  before  the  14th  day  of  May  instant, 
being  double  the  value  of  certain  goods  and  chattels  of 
the  said  John  Fuller,  which  said  John  Fuller  was  duly 
convicted  of  having  fraudulently  and  clandestinely  re- 
moved and  conveyed  away  from  his  dwelling-house  and 
premises  in  the  parish  of  Fenstanton,  in  the  county  of 
Huntingdon,  to  certain  premises  in  the  parish  of  Cot- 
tenham,  in  the  county  of  Cambridge,  to  prevent  the  said 
J.  Beck  from  distraining  the  sidd  goods  and  chattels  for 
arrears  of  rent  due  to  the  said  J.^  Beck  for  the  said  pre- 
mises. And  whereas  the  said  John  Fuller,  having  had 
notice  of  the  said  order,  hath  refused  or  neglected  to 
pay,  and  hath  not  paid,  the  eaid  sum  of  20Z.,  pursuant 
thereunto,  and  the  same  hath  been  fully  proved  before  us 
the  tmdersigned  T.  S.  Fryer,  Esq.,  and  the  Rev.  Edward 
Baines,  derk,  two  of  her  Majesty's  justices  of  the  peace 
for  the  said  county  of  Huntingdon,  upon  the  oaths  of  the 
sidd  J.  Beck  and  T.  Alderton.  And  whereas  it  ap- 
pears unto  us,  &c.,  by  the  return  of  T.  Alderton,  con- 
stable of  St.  Ives,  in  the  said  county,  that  he  hath  made 
diligent  search  for,  but  doth  not  know  of^  nor  can  find, 
any  goods  and  chattels  of  the  said  John  Fuller,  by  dis- 
tress and  sale  whereof  the  said  sum  of  20/.  may  be 
levied,  pursuant  to  the  warrant  under  the  hands  and  seals 
of  us  the  said  T.  S.  Fryer,  Esq.,  and  the  Kev.  E.  Baines, 
derk,  &c.,  duly  made  and  issued  for  the  levying  of  the 
said  sum  of  20/.,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  John  Fuller  (a). 


1844. 


In  re 
Fuller. 


(a)  Tbe  4  Geo.  2,  c.  19,  ss.  1 
and  2,  enacts,  '*That,if  any  tenant 
of  any  lands,  See,  upon  the  de- 
mise or  holding  whereof  any  rent 
IS  reserved,  due,  or  made  payable, 
shall  fraudulently  or  clandestinely 
carry  off  from  such  premises  his 
goods,  to  prevent  the  landlord  or 


lessor  from  distraining  the  same 
for  arrears  of  rent  so  reserved,  &c., 
it  shall  be  lawful  for  the  landlord 
to  dbtrain  the  goods  within  thirty 
days,  wherever  found,  unless  sold 
to  any  person  not  privy  to  the 
fraud." 
Sect.  4  provides,  **  That,  where 
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1844. 


In  re 
Fuller. 


"  These  are  therefore  to  command  you,"  &c. 

The  order  on  which  this  warrant  was  founded,  which 
had  been  served  on  the  prisoner,  was  brought  before  the 
Court  by  his  affidavit. 

Gunning  now  moved  that  the  prisoner  be  discharged. 
— The  order  is  bad,  because  it  does  not  appear  that"  any 
complaint  in  writing  was  made  before  the  justices  by  the 
landlord,  his  bailiff,  servant,  or  agent.  This  ought  to 
have  been  shewn  to  have  been  done  according  to  the 
provision  in  the  statute. 

[He  took  other  objections  to  the  order  and  warrant  of 
commitment,  but,  as  the  discharge  of  the  prisoner  pro- 
ceeded upon  that  already  mentioned,  and  as  no  judgment 
was  given  upon  the  others,  it  is  unnecessary  to  refer 
to  them.] 

J.  Henderson^  contrtt,  was  called  upon  by  the  Court. — 
The  same  objection,  as  to  the  want  of  complaint,  was 
made  in  Rex  v.  Davis  (a),  and  there  Lord  Denman^  C.  J., 
observes,  '^  It  is,  perhaps,  a  sufficient  answer  that  it  does 
allege,  that,  on  complaint  duly  made,  J.  D.  was  dis- 
charged."  Here  the  order  contains  statements  which 
are  equivalent,  and  it  is  sufficient  if  it  appear  by  reason- 
able intendment  that  there  was  a  sufficient  compliant. 
{Coleridgey  J. — How  atn  I  to  collect  that  there  was  any 


goods  80  fraudulently  carried  off 
shall  not  exceed  the  value  of  50/., 
it  shall  be  lawful  for  the  landlord^ 
his  hailiffy  servant,  or  agent,  to 
exhibit  a  comphunt  in  writing 
against  such  offender  before  two 
or  more  justices,  A:c.,  residing  near 
the  place  where  such  goods  were 
removed,  not  being  interested  in 


the  lands,  &c.,  who  may  summon 
the  parties  concerned,  examine 
the  fact,  and  all  proper  witnesses 
upon  oath,  and,  in  a  summary 
way,  determine  is^hether  such  per- 
son or  persons  be  guilty  of  the  of- 
fence "  &c. 

(6)  5  B.  &  Ad.  551. 
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complaint  in  writing  by  the  party  authorized  to  make  it?]  1844. 
It  is  sufficient  if  such  appears  to  be  the  case  from  the  ,  «! 
whole  of  the  document ;  the  justices,  who  must  be  sup- 
posed to  know  their  duty,  would  not  have  summoned 
the  party  without  a  sufficient  complaint;  the  order  pur- 
sues the  form  in  Bum  (a),  and,  if  it  be  held  bad,  it  will 
have  the  effect  of  rendering  illegal  numberless  commit- 
ments which  have  been  already  made  and  enforced. 

CoLEBiDOE,  J. — It  often  happens  that  a  defective 
form  is  in  use  for  years,  and  then,  at  last,  the  blot  in  it 
is  hit.  No  rule  is  more  inflexible,  than  that,  whether 
in  a  commitment,  .or  a  conviction,  or  order,  jurisdiction 
must  be' made  to  appear.  In  cases  of  this  kind  a  com- 
plamt  in  writing  by  the  landlord  or  his  agent  is  necessary 
to  give  the  justices  complete  jurisdiction ;  it  must  there- 
fore be  stated ;  and,  even  if  the  complaint  were  not  re- 
quired to  be  in  writing,  still  it  must  appear  in  some  way. 
Then  is  there  anything  here  which  shews  a  sufficient  com- 
plaint ?  It  is  contended  that  the  justices  would  not  have 
proceeded  without  one,  but  that  answer  is  certainly  in- 
sufficient; the  objection  is  fatal,  and  this  rule  must  be 
made  absolute. 

The  prisoner  was  discharged, 
(fl)  Vol.1,  p.  1157. 
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June  Wih.  The  Queen  V,  The  Justices  of  Flintshike. 

Where,  on  the  J.  HIS  was  a  rule  calling  on  the  justices  of  Flintshire 

peal  ag^?ui  to  shew  causc  why  a  mandamus  should  not  issue,  com- 

movai^'^a  -  ™*°^"^  them  to  enter  continuances  and  hear  an  appeal 

pellante  pro-  against  an  order  of  two  justices,  dated  2nd  May,  1843, 

order  between  for  the  removal  of  Harriet  Koyle,  widow,  and  her  three 

tiei,^ic£1[ad  cWWr^n,  James,  Jacob,  and  Charles,  from  the  parish  of 

^raQ**t^  Cwm  in  the  county  of  Flint,  to  the  parish  of  Llanger- 

the  respondents  niew  in  the  county  of  DenbigL     The  following  facto 

denoeof  the'  appeared  &om  the  affida>it  of  the  attorney  for  the  re- 

undc^wWchlt  spondents,  who  conducted  the  case  on  then:  behalf  at  the 

had  been  Mold  sessions. 

quashed,  ^     , 

namely,  that  Notice  and  grounds  of  appeal  against  the  said  order 

abudoned  it  ^^^  ^^7  served  by  the  appellants,  and  the  material 
on  account  of     cpround  of  appeal  was  as  follows : — 

some  defect  in     ^  ^^ 

form,  without 

going  to  the  '^  That  the  said  order  of  removal  is  bad  and  inopera- 

J^^^thsTthe  *^^®>  because  it  was  obtained  and  made,  after  a  previous 
sessions  were      order  of  removal  for  the  said  Harriet  Royle  and  her 

bound  to  re-  ^  ^  ,  •' 

ceive  such  evi-  children  from  your  said  parish  of  Cwm,  to  our  said 
having  refused,  parish  of  Llangemiew,  dated  on  or  about  the  5th  Decem- 
'"i^f  ""'"*»-  ber,  1842,  and  under  the  hands  and  seals  of  H.  L.  T. 

sued  to  compel  ' 

them  to  hear,      and  E.  L.,  two  of  her  Majesty's  justices  &c,  had  been 

obtained  by  and  on  behalf  of  your  said  parish  of  Cwm, 
and  served  upon  the  parish  officers  of  our  sidd  parish  of 
Llangemiew,  and  which  said  last-mentioned  order  was 
duly  appealed  against  by  our  said  parish  of  Llangemiew, 
and  was,  by  an  order  of  the  Court  of  quarter  sessions, 
holden  in  and  for  the  county  of  Flint  on  &c,  duly 
quashed  upon  the  said  appeal,  and  which  said  order  of 
sessions  was  obtained  on  behalf  of  our  said  parish  by 
virtue  of  a  written  consent  and  notice  dated  &c,  under 
the  hands  of  the  then  churchwardens  and  overseers  of 
your  said  parish  of  Cwm.     And  neither  in  the  written 
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consent  and  notice^  nor  in  the  said  order  of  sessions,  in        1844. 
any  manner  is  it  specified  or  stated  that  the  said  kst-    -.     ^^^ 
mentioned  order  of  removal  was  to  be  or  was  quashed  «• 

The  Justices  of 

for  any  defect  of  form ;  bnt  the  said  Court  of  quarter  Flintsbxbx. 
sessions,  by  virtue  of  the  said  written  consent  and  no- 
tice, ordered  the  same  to  be  quashed  generally;  which 
said  decision  was  and  is  conclusive  between  your  said 
parish  of  Cwm  and  the  said  parish  of  Llangemiew,  as  to 
the  settlement  of  the  said  Harriet  Boyle  and  her  child- 
ren, unless  upon  some  new  ground  of  settlement  or  re- 
moval arising  since  the  said  order  of  sessions  was  made." 

•  When  the  appeal  came  on  for  trial  at  the  sessions,  the 
appellants  relied  on  the  ground  of  appeal  above  set  out. 
The  sessions  book  was  produced,  in  which  the  former 
order  was  entered  fa  quashed  generally ;  and  when 
the  respondents  tendered  evidence  to  explain  that  the 
former  order  of  rempval  was  quashed  for  want  of  form, 
(namely,  on  account  of  the  defective  examination  of 
Harriet  Boyle,  which  consisted  of  hearsay  evidence),  the 
sesaons  held  that  such  explanatory  evidence  could 
not  be  received,  because  there  was  no  entry  on  their 
minutes  that  the  former  order  of  removal  was  quashed 
for  want  of  form,  and  accordingly  quashed  the  second 
order  (a). 

The  evidence  which  the  respondents  proposed  to  ten- 
der was  to  the  following  effect :  That,  previous  to  the 
trial  of  the  appeal  against  the  former  order,  the  attorney 
for  the  respondents  called  on  the  attorney  for  the  appel- 
lants, and  stated,  that,  inasmuch  as  he  had  discovered 
that  the  examination  on  which  the  order  was  foimded 
consisted  mainly  of  hearsay  evidence,  the  respondents 

(a)  The  order  was  quashed,  have  been  final,  the  appellants 

subject  to  a  case  for  the  opinion  were  unable  to  bring  it  up.    See 

of  this  Court,  on  the  rejection  of  Regina  v.  Wistow^  1  G.  &  D.  681, 

the  explanatory  evidence ;  but  as  Regina  v.  The  Justices  of  Kette- 

the  case  was  so  stated  that  the  ven,  ante,  p.  151. 
opinion  of  this  Court  would  not 

x2 
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1844.        would  abandon  their  order.     A  form  of  abandonment 

_^"T"'"'^      and  consent  was  then  agreed  to  between  the  parties,  and 

9.        'it  was  arranged  that  the  attorney  for  the  appellants 

Flimtsbihb.    should  attend  at  the  following  sessions,  and  have  the 

appeal  quashed. 

As  to  the  mode  in  which  the  order  was  to  be  quashed^ 
the  affidavits  on  each  side  were  contradictory ;  that  of 
the  respondents  stating,  that  they  consented  to  have  the 
order  quashed  only  on  the  understanding  that  it  was  to 
be  quashed  for  the  defect  in  form  above  mentioned; 
the  appellants  stating  that  no  such  understanding  was 
expressed^  and  that  the  consent  was  to  quash  generally. 

Hayes  was  to  shew  cause,  but  the  Court  called  upon 

Tovmsendy  in  support  of  the  rule. — This  case  has  not 
been  decided  by  Regina  v.  The  Jtistices  of  Kesteven  (a), 
though  that  may  be  contended  by  the  other  side.  There 
the  justices  did  hear  the  appeal,  and  because  there  had 
been  a  hearing,  this  Court  refused  a  mandamus.  Here, 
however,  the  justices  have  declined  to  hear,  and  a  man- 
damus therefore  ought  to  go  to  compel  them  to  do  sa 
It  was  the  duty  of  the  justices,  when  the  former  order 
was  produced,  to  receive  the  evidence  which  the  re- 
spondents tendered,  to  shew  that  it  had  been  quashed 
for  defect  of  form:  Sex  v.  Wheelock  (i),  Regina  v.  The 
Justices  of  Lancashire  (c),  Regina  v.  Peranzabuloe  (d). 
\_Coleridge,  J. — It  will  not,  I  should  think,  be  contended 
that  the  justices  were  right  in  refusing  to  hear  evidence 
to  explain  the  quashing  of  the  former  order.] 

Hayesy  contril — The  sessions  considered    that  the 
former  order  was  conclusive ;  and  they  were  the  proper 


(a)  Ante,  p,  151.  (c)  7  B.  &  C.  691. 

(6)  5  B.  &  C.  511.  \d)  Ante,  p.  16. 
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judges  of  that:  Rex  v.  Church  Knowle  (a).  The  evidence        i844. 
tendered  waa  inadmissible,  as  appears  by  the  affidavits ;    -,^ 
it  was  nothing  more  than  a  parol  agreement  between  v. 

the  attomies  on  both  sides,  and,  even  if  received,  could  flintshiu. 
not  have  affected  the  decision  at  which  the  justices 
must  have  arrived.  [Coleridffe,  J. — The  sessions,  did 
not  hear  both  sides  of  the  question;  it  is  true  this  Court 
is  not  a  Court  of  appeal  from  their  decision,  but  here 
they  have  not  arrived  at  one.]  The  evidence  would  not 
have  carried  the  case  further ;  but  at  any  rate  there  was 
a  dedsion  on  the  case,  so  far  at  least  as  to  prevent  this 
Court  from  interfering  by  mandamus :  Rex  v.  T7te  Jus- 
tices of  Carnarvon  (b).  Rex  v.  Frieston  (c). 

CoLERiDOE,  J. — I  regret  that  this  case  has  been  heard 
by  me  sitting  alone  in  this  Court.  I  am  asked,  how- 
ever, for  a  judgment,  and  will  give  one,  trusting,  at  the 
same  time,  that,  as  I  shall  decide  on  broad  principles, 
my  decision  will  do  no  harm.  If  the  Court  below  had 
heard  the  case,  then,  as  this  is  not  a  Court  of  appeal 
from  that,  we  could  not  have  interfered ;  but  if  the  ses- 
sions reiuse  to  hear,  then  we  have  the  power  to  set  them 
in  motion.  Has  there  then,  or  has  there  not,  been  a 
hearing?  A  previous  order,  quashed  on  appeal  between 
the  same  parties,  was  put  in  their  way.  This,  it  is  con- 
tended, was  conclusive,  but  I  think  it  was  not.  The 
next  step  was  to  tender  evidence  to  explain  that  order, 
and  the  sessions  were  wrong  in  refusing  to  admit  it.  It 
is  said,  that,  if  the  evidence  had  been  heard,  it  would 
have  turned  out  to  be  no  evidence  at  all ;  we  must  look 
however,  at  the  substance  of  the  whole  of  the  proceed- 
ing?, and,  when  we  do  so,  it  is  impossible  not  to  see 
that  the  justices  exercised  no  judgment  in  the  matter. 

(a)  7  A.  &  E.  471.      (6)  4  B.  &  A.  86.    (c)  5  B.  &  Ad.  697. 
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1844. 
Thk  Qvnuf 

9. 

The  Justices  of 
Flintshire. 


PoesibIy>  when  they  had  heard  both  sides  they  might 
have  thought  the  order  of  removal  ought  to  have  been 
quashed;  still  there  should  have  been  a  hearings  and 
then  this  Court  would  not  disturb  their  decision.  There 
is  a  fidlacy  in  arguing  here  on  the  effect  of  the  evidence 
tendered^  when  the  sessions  have  refused  to  receive  it 

Rule  absolute(a). 

(a)  See  B^gina  v.  The  Justices  of  CormaaUj  post,  p.  314. 


June  11th, 


The  Queen  v.  The  Justices  of  Ripon. 

At  a  petty  sessions  held  on  the  2nd  day  of  February, 
1844,  the  following  order  was  made,  under  2  &  3  Vict. 


in  and  for  the  liberty  of  Ripon,  in  the  county  of  York, 

on  &C. 

"Whereas,  upon  the  hearing  of  the  application  of  the 


On  an  applies- 

to  the  petty 

sessions  for  an 

order  in  bas.  q  e 

tardy,  under  the   ^  ^*^  • 

2&3Vict. 

c.  85,  the  com-  "Liberty  of  Ripon,  in  the  county  of  York. — At  a  petty 

plaint  was  made  •  /»  tt      nr  •     ^   >    •     ^»  j*  a\.  j_* 

by  the  church.        sessions  ot  Her  Majesty  s  justices  of  the  peace,  acting 

wardens  and 

overseers  of  the 

township  of  R. 

against  J.  B., 

the  putative 

father.    J.  B.  ^ 

appeared  at  the  churchwardens  and  overseers  of  the  poor  of  the  town- 
l^J^^^'    ship  of  Ripon,  in  the  said  liberty,  seven  days'  notice  of 

witnesses  had 
been  examined 
and  cross-exa- 
mined, he  re- 
quired the 
justices  to  take 
his  recogni- 
zance under 

sect.  3|  and  to  transmit  the  case  to  the  quarter  sessions.  The  justices  refused,  and  proceeded 
to  hear,  and  adjudicated  on  the  case  : — Held,  that  the  justices  were  right  in  refusing  to 
transmit  the  case  to  the  quarter  sessions,  the  investigation  at  petty  sessions  having  once 
commenced. 

The  order  adjudicated  that  J.  B.  should  pay  to  the  churchwardetu  and  overseers  of  the 
township  of  R.,  the  expenses  incurred  in  the  maintenance  and  support  of  the  child,  from 
the  time  of  its  birth  to  the  time  of  making  the  order,  and  a  weekly  sum  for  future  main- 
tenance. There  were  in  fact  no  churchwardens  in  the  township :  —Held,  that  the  com> 
plaint  by,  and  adjudication  to  pay  to  the  churchwardens  and  overseers  was  valid ;  but  that 
so  much  of  the  order  as  was  retrospective  was  bad,  for  including  more  than  six  months  from 
the  time  of  making  such  order,  though  it  was  good  for  the  residue. 


which  application  having  been  duly  proved  before  us  to 
have  been  given  by  the  churchwardens  and  overseers  of 
the  poor  to  John  Brown  hereinafter  named,  it  appears 
to  us,  the  undersigned  justices  of  the  peace  assembled  at 
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the  said  pettj  sessions,  that  a  male  bastard  child  was        i844. 
lately,  (that  is  to  say)  on  the  27th  day  of  February  now      ^    ^["^^ 
last  past,  bom  in  the  township  of  Markington-with-  v. 

WaDerthwaite,  in  the  said  liberty,  on  the  body  of  Mary  r^^onT  ^ 
Dennison,  single  woman ;  and  that  the  said  child  was, 
by  reason  of  the  inability  of  the  mother  of  the  said  child 
to  provide  for  the  m^tenance  of  the  same  child,  be- 
come chargeable  to  the  said  township  of  Bipon,  in  the 
said  liberty;  And  whereas  it  further  appears  to  us  the 
said  justices  assembled  in  petty  sessions  aforesaid,  upon 
the  hearing  of  such  application,  and  the  eyidence  of  the 
mother  of  the  said  bastard  child  (such  evidence  being 
corroborated  in  a  material  particular  by  other  testimony 
to  the  satis&ction  of  us  the  said  justices,  and  as  required 
by  law),  that  John  Brown,  of  Hill  House,  in  the  said 
township  of  Markington-with- Wallerthwaite,  labourer, 
is  really  and  in  truth  the  father  of  the  said  bastard 
chiM : — It  is  therefore  adjudged  by  us  the  said' justices, 
that  the  said  John  Brown  is  the  father  of  the  said  bas- 
tard child ;  and  we  do  hereby  order,  that  the  said  John 
Brown  shall  forthwith  pay  or  cause  to  be  paid  to  the 
said  churchwardens  and  overseers  of  the  poor  of  the  said 
township  of  Ripon,  the  sum  of  9$.  4d,j  to  reimburse  the 
said  township  the  actual  expense  incurred  in  the  main- 
tenance and  support  of  the  said  bastard  child  from  the 
time  of  its  birth  as  aforesaid  to  the  time  of  making  this  our 
order.  And  shall  also  weekly  and  every  week  from  the 
date  of  this  order,  and  so  long  as  the  said  bastard  child 
shall  be  chargeable  to  the  said  township  of  Ripon,  and 
imtil  the  said  bastard  child  shall  attain  the  age  of  seven 
years  (if  he  shall  so  long  live),  pay  or  cause  to  be  paid 
imto  the  churchwardens  and  overseers  of  the  poor  of  the 
said  township  of  Ripon  the  sum  of  Is.  Qd.y  to  reimburse 
the  said  township  of  Ripon  the  actual  expense  to  be  in- 
curred in  the  nuuntenance  and  support  of  the  said  bas- 
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1844.        tard  child.     Given  under  our  hands  and  seals  the  daj 

The  Qukek    ^^^  ^^^  ^*  above  written. 

»•  Charles  Oxley,    (l.s.) 

The  Justices  of  ) 

RiPON.  Robert  Paley.     (l.8.)." 

It  appeared  from  the  affidavits,  that  when  the  case 
came  on  before  the  justices  at  petty  sessions,  and  after 
Mary  Dennison  and  another  witness,  called  to  corrob- 
orate her  testimony,  had  been  examined  on  behalf  of  the 
township  of  Bipon,  and  cross-examined  by  the  attorney 
who  appeared  for  Brown,  and  before  any  other  witnesses 
were  called,  the  justices  having  expressed  themselves 
satisfied  with  the  corroborative  evidence,  the  attorney  for 
Brown  declared  to  the  justices  that  he  was  desirous  the 
charge  should  be  heard  and  determined  at  the  next  en- 
suing quarter  sessions,  and  that  Brown  was  then  ready 
to  enter  into  a  recognizance,  with  two  sufficient  sure- 
ties, to  appear  at  the  next  quarter  sessions,  to  abide  the 
judgment  of  that  Court ;  and  applied  to  the  justices  to 
take  such  recognizance  and  transmit  it  to  the  quarter 
sessions  (a).  The  justices  refused  the  application  on 
the  ground  that  it  should  have  been  made  before  the 
commencement  of  the  hearing  of  the  case,  and  not  after 
evidence  had  been  given ;  whereupon  Brown  refused  to 
make  any  answer  to  the  application,  or  to  call  any  wit- 
nesses. 


(a)  The  2  &  3  Vict.  c.  85,  in-  special  or  petty  session  that  he  Is 
tituledy  "  An  act  to  enable  jus-  desirous  that  the  charge  shall  be 
tices  of  the  peace  in  petty  session  heard  and  determined  at  the  quar- 
to make  orders  for  the  support  of  ter  sessions  of  the  peace,  and  shall 
bastard  children,"  provides,  then  and  there  enter  into  a  re- 
Sect.  3,  "  That  if  the  person  cognizance,  with  two  sufficient 
whom  the  guardians  or  over-  sureties,  conditioned  personally  to 
seers  shall  charge  with  being  the  appear  at  the  quarter  sessions  of 
putative  father  of  such  child  shall  the  peace  then  next  or  next  but 
declare  to  the  justices  in  such  one  ensuing,  as  the  justices  shall 
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A  rule  nisi  was  obtained  in  Easter  Term  for  a  cer- 
tiorari to  bring  up  the  above  order  of  justices,  in  order 
that  it  might  be  quashed.  Three  objections  were  taken 
to  the  order. 

1.  That  the  justices  at  petty  sessions  should  not  have 
made  an  order  against  Brown  after  application  had  been 
made  to  take  the  case  to  the  quarter  sessions. 

2.  That  the  order  is  bad  on  the  face  of  it,  because  it 
states  the  costs  of  maintenance  to  have  been  incurred 
from  the  time  of  the  birth  of  the  child,  which  was  more 
than  ux  months  iGrom  the  time  of  making  the  order. 

3.  That  the  application  professes  to  have  been  made 
bj,  and  the  order  adjudicates  that  the  money  shall  be 
paid  to  the  churchwardens  and  overseers  of  the  town- 
ship of  Bipon ;  and  there  are  no  such  churchwardens. 


1844. 


Tbi  Queen 

V. 

The  Jostioes  of 

RiPON. 


Barnes  and  Pichering  shewed  cause. — This  is  an  ap- 
plication for  a  certiorari  to  bring  up  an  order  in  bastardy 
made  under  tiie  2  &  3  Vict,  c  85,  s.  3.  Under  the  4  & 
5  Will  4,  c  76,  8. 72,  applications  for  orders  in  bastardy 
were  to  be  made  to  the  quarter  sessions.  By  the 
2  &  3  Vict.  c.  85,  s.  3,  the  jurisdiction  in  such  matters  is 
transferred  from  the  quarter  to  the  petty  sessions,  re- 
serving power  .for  the  putative  father  to  have  his  case 
heard  at  the  quarter  sessions,  if  he  prefers  it.  The 
question  here  arises  at  what  stage  of  the  proceedings  is 
he  called  upon  to  make  his  election  whether  he  will  have 


think  fit,  to  answer  to  the  said 
charge,  and  to  ahide  the  judgment 
of  the  Court  at  such  sessions,  and 
to  pay  all  the  costs  incurred  hy 
the  said  guardians  and  overseers 
in  bringing  such  charge  before 
the  said  Court  in  case  the  Court 
shall  adjudge  him  to  be  the  puta- 
tive father  of  such  child,  then  the 
juBtioet  in  special  or  petty  se^ 


sion  shall  not  proceed  further  to 
hear  the  charge,  but  shall  take 
such  recognizance  and  transmit  it 
to  the  clerk  of  the  peace ;  and  in 
such  case  all  further  proceedings 
in  the  matter  of  such  charge  shall 
be  had  before  the  said  Court  of 
quarter  sessions  as  if  this  act  had 
not  been  made." 
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1844.        his  case  heard  at  the  petty  or  the  quarter  sessions.   The 
Thb  q.  statute  of  Victoria  was  only  intended  to  give  the  puta^- 

V-  tive  father  the  choice  of  two  tribunals,  not  the  chance  of 

RipoN.  both':  it  was  not  intended  to  give  him  a  right  of  appeaL 
When  he  has  once  allowed  the  case  to  be  submitted  to 
the  petty  sessions,  he  cannot  render  all  those  proceed- 
ings abortive  by  then  removing  it  to  the  quarter  sessions. 
The  words  of  the  statute,  '^  shall  not  proceed  further  to 
hear,"  as  relied  on  by  the  other  side,  would  lead  to  ab- 
surd consequences ;  for  the  quarter  sessions  would  have 
to  take  up  the  proceedings  at  the  point  where  the  petty 
sessions  left  off,  though  there  is  no  mode  whatever  of 
transmitting  the  evidence  to  the  quarter  sessions;  and 
there  is  no  power  of  appeal,  which  can  only  be  given 
by  express  words  of  legislative  enactment  [  fFiUiams,  J. 
— ^Where  an  indictment  is  removed  by  certiorari,  it  must 
be  done  in  the  first  instance,  before  the  jury  are  sworn.] 
Where  a  statute  gave  an  appeal  within  six  months,  and 
the  appellant  came  to  one  sessions  and  failed,  he  was 
not  allowed  to  come  to  another  sessions,  although  within 
the  six  months :  Rex  v.  The  Jtistices  of  Yorkshire  (a).  So, 
where  a^  party  takes  a  special  case  at  sessions,  and  does 
not  bring  it  up,  he  cannot  afterwards  apply  for  a  manda- 
mus :  he  cannot  have  two  remedies :  Rex  v.  The  JusHees 
of  Suffolk  (b).  Besides,  where  a  conviction  or  order  of 
justices  regular  in  form,  as  this  is,  has  been  returned  to 
this  Court,  affidavits  impeaching  their  decision  will  not 
be  heard :  Regina  v.  Bolton  (c). 

The  second  objection  is^  that  the  costs  of  maintenance 
are  given  from  the  time  of  the  birth  of  the  child.  The 
facts  set  out  in  the  order  are  consistent  with  two  sup- 
positions :  either  that  the  costs  are  incurred  from  the  time 
of  the  birth ;  or  only  for  six  months  previous  to  the 
order  (which  appears  from  the  affidavits  to  be  the  real 

(a)  3  T.  R.  776.        (6)  6  A.  &  E.  109.      (c)  1  Q.  B.  R.  66, 
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state  of  the  case),  and  every  intendment  will  be  made  in        18^* 
favor  of  that  supposition  which  wiU  support  the  order :    xhb  Qubbn 
Rex  V.  Picton  (a\  Rex  v.  Stockton  (b).    And  even  if  the  ^^    ,  "• . 

^  ^  ^  ^         ^  The  Justices  of 

order  is  bad  as  respects  the  costs  of  maintenance,  that       Ripon . 
defect  would  not  vitiate  the  whole,*as  the  order  is  divi- 
ffible :  Rtgina  v.  The  Justices  of  WUts  (c). 

3.  The  complunt  is  made  by  the  churchwardens  and 
overseers,  and  it  is  said  there  are  no  churchwardens  in  the 
township;  but  the  Court  has  decided,  in  Regina  v.  Good^ 
aU  (cQ,  that  the  order  is  not  vitiated  by  the  addition  of 
unauthorized  persons  to  those  having  authority:  pro- 
vided the  right  persons  apply,  the  order  is  properly 
made :  Regina  v.  Rotherham  {e), 

« 

Martin,  contril. — The  party  against  whom  the  order 
is  made  may  say  he  is  not  satisfied  with  the  tribunal  of 
the  petty  sessions,  and  he  may  wish  his  case  to  be  heard 
at  the  quarter  sessions.  The  jurisdiction  of  inferior 
Courts  may  be  stopped  by  delivering  the  writ  at  any 
time  before  judgment.  The  words  of  the  statute  are, 
'^  shall  not  proceed  further  to  hear."  That  shews  that 
part  of  the  proceedings  may  have  gone  on;  therefore 
the  party  may  stop  at  any  time.  It  is  not  because  that 
power  may  be  absurd,  that  the  party  is  to  be  deprived 
of  the  right  given  by  the  act,  which  was  probably 
founded  on  the  opinion  of  the  legislature  that  such  pro- 
ceedings might  be  taken  at  petty  sessions,  as  would  in- 
duce the  party  to  take  his  case  before  a  more  competent 
tribunal  The  defendant  might  have  had  witnesses  in. 
Court  to  meet  the  charge,  and  he  had  two  sureties  as  re- 
quired by  the  act 

2.  As  to  the  costs  of  past  maintenance — [Lord  Den* 
many  C.  J.— We  are  with  you  on  that  point.] 

(a)  2  East,  195.  Bex  v.  Maulden,  8  B.  &  C.  78. 

(6)  5  B.  &  Ad.  546.  (fl)  2  Dowl.,  N.  S.,  382. 

(e)  12  A.  &  E.  793  ;  and  see         (e)  2  Q.  B.  R.  55?. 


Thb  Queen 
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1844.  3.  The  defendant  is  adjudged  to  pay  to  the  church- 

wardens and  overseers  of  the  township  of  Ripon.     This 
V,  is  an  order   to  pay  to  non-existing  persons.      The 

Hie  Juticefl  of,,,  ,  ^  .i-j 

RipoN.  churchwardens  and  overseers  are  not  a  corporate  body, 
and  payment  to  the  churchwardens  of  the  parish  of 
Bipon  would  be  useless.  [Lord  Denmauy  C.  J. — 
The  difficulty  is^  that  if  he  paid  to  die  churchwardens 
of  the  parish,  the  overseers  of  the  township  might  call 
on  him  to  pay  it  to  them  as  being  the  real  parties  com- 
plaining.] These  are  hostile  orders,  and  therefore  should 
be  drawn  up  correctly. 

Lord  Denman,  C.  J. — I  do  not  think  that  there  is 
anything  in  this  argument.  The  expression  in  the  act  is, 
^^  shall  not  proceed  further  to  hear ;"  that  means  that  the 
general  proceedings  in  the  matter  shall  not  go  beyond  a 
certain  point,  but  does  not  mean  that  having  actually 
begun  the  hearing  they  shall  stop  in  it.  It  would  be 
highly  improper  to  allow  a  man  to  seek,  of  his  own  ac- 
cord, the  hearing  of  his  own  case  before  a  certain  tri- 
bimal,  and  seek  it,  perhaps,  on  account  of  his  belief  of 
its  ignorance ;  and  then,  when  he  found  himself  mis- 
taken in  this  respect,  when  he  found  that  the  judgment 
was  likely  to  be  against  him,  to  allow  that  he  should 
then  withdraw  the  case  from  the  cognizance  of  that  tri- 
bunal, and  carry  the  case  before  another.  The  act  will 
not  permit  that  to  be  done.  As  to  the  9$,  4dl,  that  is 
clearly  wrong  on  the  ordinary^sense  of  the  words.  An 
order  to  pay  from  such  a  period  is  an  order  to  pay  the 
expenses  incurred  from  and  afber  that  time.  As  to  the 
last  point,  I  entertained  a  little  doubt,  but  I  am  glad 
that  my  learned  Brothers  have  come  to  a  different  con- 
clusion. 

Patteson,  J. — By  the  Poor  Law  Amendment  Act 
the  jurisdiction  in  this  matter  was  wholly  given  to  the 
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quarter  sessions;  that  was  found  inconvenient,  and  by         1944. 
another  act,  the  complaint  was  to  be  made  to  the  petty    -.1    ^    " 
sessions ;  but,  at  the  same  time,  the  parties  complained  v* 

.  T        .«    ,  ,  ,  ,  The Juftice* of 

against  might,  if  they  pleased,  go  to  the  quarter  ses-  Ripoir. 
sions.  We  must  not  change  the  provisions  of  the  legis* 
lature  by  allowing  the  party  first  to  take  his  chance 
of  one  tribunal,  and  then,  if  he  finds  the  decision  ag^nst 
himself,  to  remove  the  matter  to  another  tribunaL  This 
is  not  like  the  ordinary  cases  of  removal  of  causes  from 
inferior  Courts.  The  question  here  is,  what  is  meant  by 
this  act  of  Parliament;  if  it  was  meant  to  give  an  ap- 
peal from  the  petty  to  the  quarter  sessions,  why  was  not 
that  stated?  It  might  have  been  stated  in  plain  terms, 
and  not  being  so  stated,  I  think  it  must  be  taken  not  to 
have  been  meant.  The  only  grammatical  construction 
of  the  words  is,  that,  imder  certain  dbrcumstances,  the 
justices  in  petty  sessions  shall  not  proceed  to  hear.  That 
prevents  them  from  proceeding  to  hear  at  all,  but  does 
not  prevent  them  from  continuing  to  hear  when  they 
have  once  begun  the  hearing.  With  respect  to  the 
9s.  4d.,  that  is  perfectly  clear.  With  regard  to  the 
third  point,  I  think  there  is  no  doubt.  I  d6  not  quite 
agree  with  my  Lord  on  that  point.  If  there  are  church- 
wardens of  the  township  they  are  persons  entitled,  for 
they  are  overseers  by  law,  and  so  it  would  be  suffident 
to  say  that  they  had  been  paid.  If  there  are  not  church- 
wardens of  the  township,  then  they  are  not  persons  to 
whom  payment  must  be  made.  I  think  that  the  latter 
part  of  the  order,  as  to  the  9«.  4(2.,  must  be  set  aside. 

WiLUAMS,  J. — I  have  no  doubt  on  the  jurisdiction 
of  the  two  justices.  On  that  point  I  agree  with  the 
rest  of  the  Court,  and  think  the  point  entirely  free  from 
doubt  The  absence  of  knguage  expressly  giving  an 
appeal  is  strong  to  shew  that  no  appeal  was  meant  to 
be  given.     If  nothing  else  was  necessary  than  what  is 


The  Qvbbm 
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1844.        stated  here,  in  order  to  give  an  appeal,  why  would  it 
have  been  necessary  to  say  more  in  the  cases  of  removal 
V.  of  a  pauper  or  appeal  against  a  poor  rate.     The  intention 

RipoN.  of  the  act  of  Parliament  was,  that  the  party  should  take 
his  choice  of  the  tribunab ;  if  he  did  not  like  to  trust  the 
petty  sessions,  the  act  gave  him  the  liberty  of  going 
before  the  other.  But  that  .liberty  must  be  exercised 
before  the  hearing.  He  must  make  his  selection  of  the 
tribunals,  and  determine  to  which  of  them  the  case  shall 
go,  before  the  case  is  heard.  When  he  does  what  the 
statute  requires,  the  petty  sessions  cannot  proceed  for- 
ther ;  and,  if  the  application  is  made  in  proper  time,  he 
may  then  go  to  the  quarter  sessions.  I  may  add,  that  I 
doubt  the  application  of  the  affidavits,  on  the  ground  that 
there  is  not  sufficient  to  shew  that  the  parties  have  not 
jurisdiction,  for  it  may  be,  if  they  are  not  stopped  in 
time,  that  they  have  jurisdiction  over  the  whole  subjectr- 
matter.  The  affidavits  are  used  for  the  purpose  of  shew- 
ing that  they  had  no  jurisdiction,  not  that  they  did  not 
exercise  it.  Then  is  the  order  vitiated  by  the  use  of  the 
word  "churchwarden."  If  there  is  here,  as  in  some 
townships,  a  churchwarden,  he  is  clearly  a  party  to 
whom  the  payment  might  be  made  without  danger  of 
its  being  again  demanded :  if  not,  there  is  no  such  per^ 
son  to  pay  it  to,  but  payment  to  the  overseer  would 
make  assurance  sure.  On  these  grounds  I  think  that 
the  order  is  sustainable,  and  that  so  far  the  rule  ought 
to  be  discharged.  But  I  think  that  the  order  is,  as  to 
the  9^.  Ad.,  erroneous,  and  that  on  that  account  it  must 
be  brought  up.  The  rule  must  consequently  be  abso- 
lute that  the  order  may  be  brought  up,  so  that  the  ad- 
judication as  to  the  9«.  4d.  may  be  struck  out  of  it. 

Bule  absolute  (a). 


(a)  See  Retina  v.  Clarke,  post,  p.  310. 
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The  Queen  v.  The  Great  Western  Railway  june  nth. 

Company. 

vJN  return  to  a  certiorari,  issued  to  the  justices  of  Two  rates,  in 
Buckinghamshire,  to  remove  into  this  Court  four  orders  way  company 
of  the  quarter  sessions  of  that  county,  the  following  Je'^^  ^^^ 
facts  appeared  on  affidavits: —  poo''*  '^ere 

made  on  the 

On  the  22nd  of  November,  1842,  and  the  24th  of  22nd  of  No- 
February,  1843,  two  rates  were  made  for  the  relief  of  I^d  the' 24th  of 
the  poor  of  the  parish  of  Bumham,  in  which  the  Great  ^ebmary,  1843, 

,  allowed  by  two 

Western  Bailway  Company  were  rated.    Nearly  all  the  justices,  and 

•  J    «  1  1  published.     It 

rate-payers  paid  these  rates  except  the  company  and  one  being  after- 
BritnelL     The  parish  officers  had  omitted  to  insert  and  ^"t^"^' 
siffn  the  declaration  at  the  foot  of  the  rates  required  parish  officers 

^  ^  that  they  had 

by  the  6  &  7  WilL  4,  c.  96,  s.  2  (a),  before  the  rates  omitted  the  de- 
were  allowed,  and  the  company  being  apprised  of  the  quircd*'by7he 
mistake  refused  to  pay  either  rate.    The  parish  officera,  ^  */  ^^\t' 

-^  •'  ^  '    c.  96,  8.  2,  they 

therefore,  on  the  25th  of  March,  and  the  1st  of  April,  cancelled  the 

above  allow* 

respectively,  got  the  allowance  of  these  rates  cancelled,  ance,  and  sup. 
and  afterwards  wrote  and  signed  the  declarations  at  the  q^^tc  d«5ara- 
foot  thereof.     The  rates  were  then  allowed  by  two  jus-  **°'*»  "*^  ^« 

.  ntes  were 

tices,  and  were  duly  published  on  the  following  Sundays  afterwards,  on 
respectively.     The  Easter  sessions  commenced  on  the  March,  and  ist 

of  April,  again 
allowed  by  two 
jostices,  and  published. 

There  was  no  appeal  against  them  at  the  Easter  sessions  (held  April  3rd),  but  at  the 
Midsummer  sessions  a  rate  payer  appealed,  whereupon  the  sessions  ordered  both  rates  to  be 
quashed,  and  two  new  ones  to  be  made  in  their  stead,  which,  on  the  14th  and  22nd  of 
July,  were  made  accordingly.  At  the  Michaelmas  sessions  the  company  appealed  against 
tiiese  latter  rates,  but  the  sessions  ordered  them  to  be  confirmed.  All  the  orders  of  ses- 
sions were  removed  into  this  Court  by  certiorari  (granted  on  the  application  of  the  com- 
pany, though  they  had  been  no  party  to  the  first  appeals). 

Held,  that  the  first  order  was  Toid,  as  the  justices  afr  the  Midsummer  sessions  had  no 
jurisdiction  to  entertain  the  appeal ;  the  right  of  appealing  being  confined  to  the  next 
practicable  sessions  after  the  rate  is  made ;  and  that  the  re-allowance  and  re-publication  of 
the  rates,  with  the  requisite  declaration,  did  not  give  those  sessions  jurisdiction. 

And  that  as  the  Tididity  of  the  July  rates  depended  on  that  of  the  Midsummer  orders, 
which  were  Toid  for  want  of  jurisdiction,  the  order  of  the  Midsummer  sessions,  confirming 
the  July  rates,  was  also  void. 

{a)  Sect.  2  provides,  "  That  every     shall,  in  addition  to  any  other  par- 
snch  rate  made  after  the  said  period     ticular  which  the  form  of  making 
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3rd  of  April,  but  there  was  no  appeal  against  the  rates 
at  those  sessions.  On  the  11th  of  May,  Britnell  gave 
notice  of  appeal  against  both  rates ;  but  the  company 
did  not  appeal. .  The  appeab  came  on  to  be  heard  at 
the  Midsummer  sessions,  27th  of  June,  when  both  rates 
were  quashed,  and  the  Court  ordered  two  new  rates  to 
be  made  in  their  stead.  These  rates  were  accordingly 
made  on  the  14th  and  22nd  of  July,  and  allowed  and 
published.  On  the  10th  of  August  the  company  gave 
notice  of  appeal  against  these  rates,  and  at  the  Michael- 
mas sessions,  17th  of  October,  the  appeals  were  heard^ 
and  the  rates  confirmed. 

In  Michaelmas  vacation  the  company  obtained  an 
order  for  a  certiorari  to  bring  up  the  four  orders  of 
sessions,  viz.: — ^the  two  orders  dated  the  27th  June, 
1843,  on  the  appeal  of  Britnell,  quashing  the  rates  of 
22nd  November,  1842,  and  24th  February,  1843,  and 
the  two  orders  of  the  17  th  October,  1843,  confirming 
the  two  rates  of  the  14th  and  22nd  of  July  last.  The 
parish  officers  of  Bumham  opposed  the  order,  but  it  was 
made  absolute,  and  a  certiorari  was  granted  to  bring 
up  the  said  four  orders  and  all  things  touching^  the 
same. 

The  writ  of  certiorari  was  returned,  and  with  it,  not 
only  the  four  orders  of  sessions,  but  also  the  two  notices 
of  appeal  in  the  case  of  Britnell,  and  one  of  the  notices 
of  appeal  in  the  case  of  the  company.  Before  the  re- 
tum,  the  company  obtained  a  rule  nisi  for  quashing  the 


out  such  rate  shall  require  to  be  set 
forth,  contain  an  account  of  every 
particular  set  forth  at  the  head  of 
the  respective  columns,  in  the 
form  given  in  the  schedule  to  this 
act  annexed,  so  far  as  the  same 
can  be  ascertained;  and  the 
churchwardens  and  overseers,  or 
other  officers,  whose  duty  it  may 
be  to  make  and  levy  the  said  rate. 


or  such  a  number  of  the  said 
churchwardens  and  overseers,  or 
other  officers,  as  are  competent 
to  the  making  and  levying  the 
same,  shall,  before  the  rate  is  al- 
lowed by  the  justices,  sign  the 
declaration  given  at  the  foot  of 
the  said  form;  and  otherwise 
the  said  rate  shall  be  of  no  force 
or  validity." 
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four  orders,  which  was  set  down  for  argument  on  the         1844. 
22nd  of  April  (a).  ^  S"^ 

V. 

The  Grbat 

Kelly  and  Archbold,  in  support  of  the  order  of  ses-  Western 
sions  (b)y  took  a  preliminary  objection  that  the  railway  i^-way  . 
company  had  no  right  to  be  heard.  They  were  no  par- 
ties to  the  original  appeals,  which  would  have  been  their 
proper  remedy ;  that  at  all  events  their  interest  was  only 
indirect,  that  a  stranger  to  the  record  has  no  right  to 
bring  a  writ  of  error,  and  that  this  Court  must  be  guided 
in  their  discretion  as  to  granting  a  certiorari  by  the 
question,  whether  injustice  has  or  has  not  been  done 
below.  JRez  v.  Bass  (c).  They  also  objected  that  not 
only  the  orders  of  sessions,  but  the  notices  of  appeal,  had 
been  brought  up,  and  cited  Regina  v.  Abergele  (d),  to 
shew  that  such  a  return  was  irregular. 

The  objections  of  the  other  side  resolve  themselves 
into  this : — That  these  rates  having  been  made  in  No- 
vember and  February,  no  appeal  would  lie  against  them 
except  to  the  next  practicable  quarter  sessions,  and,  there- 
fore, the  appeal  at  Midsummer  was  too  late ;   and  that 

(a)  The  hearing  of  this  motion  orders  of  the  27th  June  were 

wasy  however,  postponed,  by  ar-  made,  had  no  right  to  have  those 

rangement  between  the  parties,  orders  brought  up.   This  rule  was 

untU  the  Court  should  have  de-  heard  last  term,  and  discharged 

dded  on  a  rule  nisi,  obtained  pre-  with  costs,  on  the  ground  that 

viously  to  that  day,  by  the  parish-  the  application  should  have  been 

officers  of  Bumham,  to  quash  so  made  earlier;  but  the  Court  said, 

mnch  of  the  certiorari  as  related  that  no  harm  would  be  done,  for 

to  the  two  first^mentioned  orders  the  objections  to  the  certiorari 

of  sessions  of  the  27th  June  last,  might  be  heard  when  the  notice 

on  the  ground  that  a  certiorari,  for  quashing  the  orders  of  ses- 

being  in  its  nature  similar  to  a  sions,  in  the  matter  of  the  appeals, 

writ  of  error,  can  only  be  used  by  should  be  brought  forward, 
a  party  to  the  judicial  proceed-         (h)  May  29th,  before    Lord 

ings  to  be  removed  or  brought  in  Denman,  C.  J.,  Patteson,   WiU 

question  ;  and,  therefore,  that  the  liamt^  and  Coleridge^  Js. 
company,  not  having  been  parties         (c)  5  T.  R.  251. 
to  the  appeals  upon  which  the         (cQ  8  A.  &  E.  394. 

VOL.  I.  Y  N.  8.  C. 
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^  1844.^  this  is  not  a  mere  matter  of  practice,  but,  the  time  hav- 
The  Queen  ing  gone  by,  there  could  be  no  jurisdiction  either  by 
The  Cheat    ^^^^*  ^^  Otherwise,  and  therefore  that  these  sessions 

Western  having  proceeded  without  jurisdiction,  their  order  was 
bad. 

1.  Had  the  sessions  jurisdiction  ?  This  question  de« 
pends  upon  whether  the  time  for  appealing  is  to  be  cal- 
culated from  the  making  and  allowance  of  the  original, 
or  of  the  amended  rates :  if  from  the  former,  no  doubt 
the  appeals  were  out  of  time.  But  it  is  contended,  that 
these  rates  were  first  made  in  such  form  as  to  give  any 
parties  a  right  to  appeal,  in  March  and  ApriL  The 
justices  acting  ministerially  only  (a),  allowed  the  former 
rates ;  but  they  were  found  to  be  nullities,  as  there  was 
no  declaration  at  the  foot  as  required  by  the  statute. 
The  parish  officers,  therefore,  in  order  to  turn  them  into 
valid  instruments,  struck  out  the  former  allowance, 
added  the  declarations,  procured  a  new  allowance  by  the 
justices,  and  then  republished  the  rates.  They  then, 
and  not  till  then,  became  complete  rates,  against  which 
any  parishioner  might  appeal  The  limitation,  therefore, 
does  not  run  from  the  date  of  the  rates,  but  from  the 
time  when  they  became  valid  and  effectual. 

2.  But  even  supposing  they  were  not  in  time,  the 
lapse  of  time  without  appeal  does  not  deprive  the  ses- 
sions of  jurisdiction,  but  is  a  mere  non-conformity  with 
a  statute,  which,  being  for  the  benefit  of  the  respondents, 
may  be  waived  with  their  consent,  like  the  provisions  of 
the  Statute  of  Limitations.  The  right  of  appealing, 
vested  by  the  43  Eliz.,  was  originally  to  any  sessions ; 
the  17  Geo.  2,  c  38,  s.  4,  limits  it  to  the  next  prac- 
ticable sessions ;  but  that  is  not  imperative.  The  statute 
intended  that  the  appeal  should  be  then,  but  that  rea- 


(a)  Regina  v.  The  Earl  of  Yarborough,  12  Ad.  &  E.  416.    Regina 
V.  Lord  Oodoiphin,  ante,  p.  1 . 
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sonable  time  should  be  given  to  the  respondents  to  pre-         1844. 
pare  their  defence.     It  did  not  mean  to  deprive  the     xhe  Queen 
sessions  of  jurisdiction.    {^Coleridgey  J. — The  appeal  is  a  J; 

mere  creature  of  the  statute ;  there  were  formerly  doubts  Western 
as  to  whether  the  appeal  should  be  to  the  next  or  next 
practicable  sessions ;  but  the  whole  power  is  founded 
on  the  statute^  and  that  limits  the  power  of  appeal  and 
jurisdiction  of  the  magistrates.]  Where  this  Court 
issues  a  mandamus  to  the  sessions  to  hear  an  appeal 
which  has  been  instituted^  and  they  have  refused  to 
hear,  they  are  compelled  to  entertain  it,  though  the 
next  sessions  may  have  gone  by.  [Lord  Denmauy  C.  J. 
— We  interfere  when  they  improperly  decline  a  juris- 
diction which  they  ought  to  have  exercised ;  and  they 
cannot  defeat  justice  then,  by  saying  the  time  has  gone 
by.  We  tell  them  to  enter  continuances  and  hear.]  The 
question  of  time  is  more  of  limitation  than  jurisdiction. 
These  are  good  rates  on  the  face  of  them ;  the  allow- 
ance in  March  and  April  was  correct;  and  therefore 
the  appeal  to  the  Midsummer  sessions  was  in  time>  and 
there  is  no  ground  for  the  certiorari. 

M.  D.  Hill  and  Carrie,  contrd. — 1.  As  to  the  interest 
of  the  company,  so  as  to  entitle  them  to  this  certiorari. 
This  is  not  a  question  whether  this  Court  has  jxurisdic- 
tion,  which  it  has,  as  being  the  superintending  tribunal 
over  all  others.  It  is  not  the  practice  for  the  Court  to 
grant  a  certiorari,  unless  it  is  satisfied  the  party  has 
some  right,  so  that  it  is  not  impertinent  to  raise  the 
question ;  but  that  was  disposed  of  when  the  writ  was 
granted,  and  the  other  side  had  abimdant  opportunity  of 
being  heard.  In  Regina  v.  Abergele  (a),  there  was  no  pre- 
tence of  jurisdiction  having  been  exceeded ;  it  was  a 
mere  attempt  to  obtain  a  new  trial  of  an  appeal   There, 

(a)  8  A.  &  E.  394. 

y2 
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1844.         too^  the  return,  not  the  writ»  "was  quashed ;  and  this  is 
Tab  Quebn     *^®  return  of  the  justices,  not  of  the  company.     In  Rex 
^  V.  Bass  {0)9  Ashursty  J.,  says,  "  If  it  had  appeared  that 

Wbstbrn  the  justices  had  exceeded  their  jurisdiction,  the  Court 
would  have  granted  a  certiorari."  But  even  if  the  ses- 
sions, justly  exercising  their  jurisdiction,  could  have 
given  a  perfect  remedy  in  this  case,  that  is  not  an  abso- 
lute bar  to  granting  the  certiorari.  Rex  v.  Standard 
IlilliP). 

2.  Then,  is  this  a  question  of  jurisdiction,  or  of  prac- 
tice? Clearly  of  jurisdiction.  In  Rex  v.  The  Justices  of 
Worcestershire  (c).  Lord  EUenborough^  C.  J.,  says,  '^  The 
plain  meaning  of  the  17  Greo.  2,  in  enacting  that  it  shall 
be  lawful  to  appeal  to  the  Tiext  sessions,  where,  by  a  pre- 
existing act»  the  appeal  was  without  limitation  of  time, 
is  to  negative  the  power  of  appealing  to  any  but  the 
next;^^  and  he  cites  Rex  v,  Coode  (d).  {PattesoUy  J.,  re- 
ferred to  Rex  V.  Atkins  (e)].  But  assuming,  as  to  the 
second  rates,  that  the  sessions  had  jurisdiction,  if  they  - 
have  confirmed  a  rate  which  was  void,  this  Court  will 
quash  their  order ;  Rex  v.  Wavell  {/) ;  and  "  whensoever 
an  order  is  reversed,  all  things  happening  subsequent 
thereunto  shall  be  avoided:"  Much  Waltham  v.  Per  am  (y). 
The  orders  in  question  here  are  bad,  because  they  do 
not  shew  jurisdiction  on  the  face  of  theuL  Muskett  v. 
Drummond{h)y  Christie  v.  Ununn  (i).  Green  v.  Elffie  (A). 
l^ColeridgCy  J. — How  does  want  of  jurisdiction  appear 
on  the  Michaelmas  orders?  The  6th  section  of  the  17 
Geo.  2,  c.  38,  seems  to  support  the  order  made  in  June 
for  a  fresh  rate.]     The  Michaelmas  rates  are  bad,  being 


(a)  5  T.  R.  251.  (^)  2  Salk.  474. 

(h)  4  M.  &  S.  378.  (h)  10  B.  &  C.  153. 

(c)  6  M.  &  S.  457.  (t)  11  A.  &  E.  373. 

(d)  1  Bott,  276.  (k)  Decided  in  Trinity  Vaca- 

(e)  4  T.  R.  12.  tion,  1843,  not  yet  reported. 
(/)  1  Dougl.  115. 
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founded  on  the  orders  in  June^  which  were  void,  as  the        i844. 
time  for  appealing  had  gone  by.     That  6th  section  does 
not  apply  to  an  order  made  by  a  Court  not  having  com-  «. 

petent  jurisdiction,  it  only  applies  to  appeals  brought  in  wbbtern' 
time.  [Coleridffe,  J. — The  Btatute  provides  that  pay-  R^ii-^ay  Co. 
ments  made  under  a  quashed  rate  shall  be  applied  to 
the  first  effective  rate.]  The  rate,  therefore,  cannot  be 
treated  altogether  as  a  nullity,  if  the  payments  under  it 
are  valid.  This  is  an  attempt  to  make  a  retrospective 
rate,  and  the  rates  re-made  in  March  were  by  a  different 
set  of  parish  officers,  [Pattesan,  J. — The  orders  are 
bad,  if  the  consent  does  not  cure  the  defect].  The  facts 
shew,  that,  even  if  consent  could  cure  the  defect,  there 
could  be  no  consent  here,  as  the  company  were  no  par- 
ties to  the  appeal.  But  consent  cannot  give  jurisdic- 
tion, which  must  be  shewn  to  exist.  Bex  v.  TTie  Ju»^ 
tices  of  Oxfordshire  (a).  Rex  v.  Atkma  (&),  Regina  v. 

Martin  (c). 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  an  application  to  quash  certain 
orders  of  sessions  removed  into  this  Court  by  certiorarL 
The  case  contained  some  matters  of  difficulty,  according 
even  to  the  statements  made  on  the  affidavits ;  and  we 
were  not  without  apprehension,  that,  by  the  decision 
now  about  to  be  pronounced,  we  might  be  thought  to 
give  some  countenance  to  the  supposition,  that  this 
Court  would  enter  into  the  consideration  of  matters 
which  were  peculiarly  matters  for  final  decision  at 
the  sessions,  and  the  hearing  and  adjudication  of  which 
this  Court  has  already  disclaimed,  and  distinctly  de- 
clared its  intention  net  to  enter  upon.  The  effect  of 
such  a  course  as  this  case  might  seem  to  imply  that 

(a)  1  M.  &  S.  446.        (6)  4  T,  R,  12.        (c)  2  Q.  B.  R.  1037,  n. 
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1844.         this  Court  would  adopt,  would  be,  that  the  Court  would 

^""^  be  called  upon  to  try  over  again  the  merits  of  cases 

V.  which  ought  to  be  finally  disposed  of  at  sessions.     Of 

The  Great      ,i      .  •  ^         i.  i_  i        i* 

Western      the  inconvenience  oi  such  a  course  we  have  spoken  Ire- 
Railway  Co.    q^ently  during  the  present  term,  and  have  declared  our 

intention,  and  by  that  declaration  it  is  our  deliberate 
purpose  to  abide. 

In  deciding  this  case  we  do  not  in  the  slightest  de- 
gree depart  from  that  declaration,  for  here  our  opinion 
is  founded  on  the  orders  themselves.  The  affidavits 
were  in  no  degree  relied  on,  except  so  far  as  they  re- 
lated to  a  matter  which  was  not  in  contest  between  the 
parties,  namely,  the  dates  of  the  various  transactions. 
There  were  four  orders  in  this  case ;  the  two  former, 
made  at  the  Midsummer  sessions  in  June,  1843,  quash- 
ing two  rates  made  respectively  on  the  22iid  of  Novem- 
ber, 1842,  and  the  24  th  of  February,  1843;  and  the 
two  latter  orders,  made  at  the  Michaelmas  sessions  in 
October,  1843,  confirming  two  other  rates  made  re- 
spectively on  the  14th  and  22nd  of  the  previous  July. 
By  this  statement  it  appears  that  two  whole  quarter 
sessions  had  intervened  between  the  making  and  con- 
firmation of  one,  and  one  whole  quarter  sessions  had 
passed  by  between  the  making  and  confirmation  of  the 
other.  It  was,  therefore,  dear  that  the  rule  of  applying 
to  the  next  quarter  sessions  had  not  been  complied 
with,  and  the  Midsummer  sessions,  therefore,  had  no 
jurisdiction  without  some  explanation  of  the  delay.  No 
such  explanation  had  been  given — nothing  had  been 
done  to  remove  the  objection  arising  from  it  by  enter- 
ing continuances  or  otherwise;  yet,  nevertheless,  the 
sessions  entertained  the  appeal.  Thus  the  case  stood 
on  the  face  of  the  orders  themSelves.  The  question 
is  next  to  be  considered  as  arising  out  of  the  case 
as  stated  in  the  affidavits  which  bear  on  the  point  of 
the  jurisdiction  of  the  sessions.     Both  the  original  rates 


Railway  Co. 
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wanted  the  requisite  declaration  of  the  parish  oflScers,         1844. 
and  were  on  that  account  void.     It  was  suggested,  for    ^^^  quebn 
the  purpose  of  shewinsc  that  the  Midsummer  sessions  had  tr. 

The  Great 

jurisdiction  in  this  matter,  that  fresh  rates  had  been  re-  _  Western 
spectiyelj  allowed  on  the  26th  of  March  and  the  1  st  of 
April,  1843,  and  that  therefore  the  hearing  of  the  Mid- 
summer sessions  was  in  time.  But  that  was  not  so  in 
fact.  The  original  rates  were  produced  for  our  inspec- 
tion, and  it  was  quite,  clear  the  old  rates  remained,  for 
we  found  on  the  face  of  them  the  proof  that  nothing 
further  had  been  done  but  to  add  the  declaration  of  the 
parish  officers,  which  had  been  wanting  in  the  first  in- 
stance. In  either  view  of  the  matter,  therefore,  the 
former  orders  could  not  be  sustained.  The  validity  of  the 
latter  orders  must  depend  on  the  validity  of  the  latter 
rates  made  by  virtue  of  the  orders  of  the  Midsmnmer 
sessions,  and  as  these  rates  were  altogether  void,  being 
made  under  orders  of  sessions  which  were  void  for  want 
of  jurisdiction,  the  orders  confirming  them  must  be  also 
void.  On  the  whole,  we  are  of  opinion  that  all  the  four 
orders  must  be  quashed. 


END  OF   TRINITY  TEBM. 


I    . 
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1844. 

atouxt  of  ©tteen*j5  iSend^. 


TRINITY  VACATION,  1844. 


June  26th.  The  Queen  V.  The  Rev.  J.  Clarke  and 

W.  P.  Thomas,  Clerks. 

The  guardians  XN  this  case,  a  rule  nisi  had  been  obtained,  (April  16th, 

notice  to  H.  B.  1844),  calling   on   the  Rev.  J.  Clarke   and  the  Rev. 

tk)?to  SSyat  ^'  ^'  Ttomaa,  clerks,  two  justices  of  the  peace  for  the 

the  petty  sea-  countv  of  Somerset,  to  shew  cause  why  a  writ  of  cer- 

Bions  for  an  ,         ; 

order  in  bas-  tiorari  should  not  issue  to  remove  into  this  Court  a  cer- 

made  upon  him,  *^°  Order  Or  judgment  and  other  proceedings  made  and 

^cr^85^  taken  by  and  before  them  at  a  petty  sessions,  held 

»•  3.  January  4th,  1844,  at  Wellington,  in  and  for  &c.,  on  the 

attended  at  the  application  of  the  guardians  of  the  Wellington  Union, 

Dewm^r  nh  ^^  ^^'^  ^^^  ^^  Order  on  Hugh  Baker  Bellett,  as  the 

when  H.  B.  putative  father  of  a  bastard  child  bom  of  Sarah  Twose, 

baYing  admit-      ^, 

ted  the  service  single  woman,  to  reimburse  the  said  union  for  the  main- 
applied  to  the  tenance  and  support  of  the  said  child.  The  following 
ju8tic«»topo8t.  fa^ts  appeared  on  affidavit:— 

pone  the  case  *  ^ 

to  the  next 

petty  sessions,         A  notice  was  served  upon  Bellett  of  an  application 

n^hich  H7&S  ac— 

cordingiy  done.  ^  ^  made  by  the  guardians  at  the  next  petty  ses- 
pettyMwIons  ^ions,  and  he  was  ordered  to  appear  there;  but,  as 
January  4th,      ^is  attorney  was  absent,  it  was  agreed  between  him 

H.  B.  attended,  •^  /.it,, 

with  two  sure-    and  the  attorney  for  the  guardians  that  the  case  should 

ties,  and  before 

the  case  was 

entered  upon,  applied  to  the  justices  to  take  his  recognizance,  and  transmit  the  case  to 

the  quarter  sessions.  This  the  justices  refused  to  do,  and  proceeded  to  hear  the  case.    H.  B. 

remained  in  the  room,  cross-examined  the  witnesses,  and  addressed  the  Court  in  his  own 

behalf :  the  justices  then  made  the  order  upon  him  : — 

Heldf  that,  whatever  right  H.  B.  had  at  the  time  when  he  tendered  his  recognizance,  he 
waived  that  right  by  the  subsequent  part  which  he  took  in  the  proceedings,  instead  of 
leaving  the  Court  when  the  application  was  refused. 


V. 

Clarkb. 
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be  postponed.  Both  parties  attended  at  the  petty  1844. 
sessions,  December  7th,  when  Bellett  admitted  the  <|>gg  Queen 
service  of  the  notice  upon  him;  and  an  application  for 
the  postponement  of  the  case  was  then  made  to,  and 
granted  by  the  justices;  and  the  hearing  of  the  case 
was  fixed  for  the  next  petty  sessions,  4th  of  January^ 
1844.  In  the  mean  time,  Bellett»  finding  that  his 
attorney  would  not  be  able  to  attend  at  the  petty  ses- 
sions on  the  day  fixed,  provided  himself  with  two  sure- 
ties^  with  whom  he  attended  the  petty  sessions,  and, 
before  the  justices  entered  upon  his  case,  desired  that  it 
should  be  transmitted  to  the  quarter  sessions,  stating 
that  he  was  ready  to  enter  into  a  recognizance,  and  pay 
the  costs  incurred  by  the  guardians  up  to  that  time;  he 
also  tendered  his  two  sureties.  The  justices,  however, 
decided  that  the  case  must  be  heard,  on  the  ground  that 
the  service  of  notice  of  the  application  by  the  guardians 
having  been  admitted  by  Bellett  on  the  7th  of  Decem- 
ber, when  the  adjournment  took  place,  they  considered 
the  case  had  then  been  partially  entered  upon.  Evidence 
accordingly  was  given  in  support  of  the  application 
by  the  guardians,  and  Bellett  cross-examined  the  wit- 
nesses, and  addressed  the  Court  in  his  own  defence. 
The  justices,  having  heard  the  case,  made  the  order 
upon  him  for  the  msdntenance  and  support  of  the  child 

whilst  chargeable. 

« 

Godson  and  Pashley  now  shewed  cause. — It  appears 
by  the  affidavits,  tiiat  nothing  has  been  done  by  the  jus- 
tices which  they  had  not  jurisdiction  to  do.  The  2  &  3 
Vict.  c.  85,  s.  3,  enacts,  '^  That  if  the  person  whom  the 
guardians  or  overseers  shall  charge  with  being  the  puta- 
tive father  of  a  bastard  child  shall  declare  to  the  justices 
in  special  or  petty  session,  that  he  is  desirous  that  the 
charge  shall  be  heard  and  determined  at  the  quarter 
sessions  of  the  peace  then  next,  and  shall  then  and 


'     V. 

Clarke. 
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1844.  there  enter  into  a  recognizance  with  two  sufficient  sure- 
The  Qvxbn  ^^^^9  conditioned  personally  to  appear  at  the  quarter  ses- 
sions of  the  peace/'  &c ;  "  then  the  justices  in  special 
or  petty  session  shall  not  proceed  further  to  hear  the 
charge."  By  this  section,  the  actual  entering  into  recog- 
nizances is  made  necessary  to  oust  the  special  or  petty 
sessions  of  their  jurisdiction ;  and  the  expression  of  a 
wish  or  readiness  to  do  so  is  not  sufficient  for  that  pur- 
pose. [Patteson^  J. — Then,  if  the  justices  are  necessary 
parties  to  enable  the  putative  father  to  enter  into  re- 
cognizances, they  might  keep  their  jurisdiction  alive  by 
refusing  to  allow  him  to  do  so.]  That  would  not  be 
contended ;  but  even  if  the  party  in  this  case  ought  to 
have  been  allowed  to  enter  into  recognizances  in  the  first 
instance,  he  clearly  waived  his  right  to  do  so  by  taking 
part  in  the  sul)sequent  proceedings  in  the  case.  It  cannot 
be  pretended  that  the  petty  sessions  had  not  jurisdiction 
originally,  they  had  clearly  an  initiatory  jurisdiction,  and 
the  conduct  of  the  other  party  did  not  divest  them  of  it. 
Brunskill  v.  Giles  («),  Farwig  v.  Cockerton  (i),  Cooze  v. 
Neumegen  (c),  Regina  v.  TTie  Justices  of  Cheshire  {d), 

Carrowy  contra. — The  party  complained  against  was 
in  the  same  situation  on  his  second  appearance  before 
the  justices,  as  he  was  on  the  first  immediately  after  the 
proof  of  the  notice,  when  he  had  clearly  a  right  to  have 
the  case  removed.  Before  that  time,  he  had  no  locus 
standi  to  entitle  him  to  make  application  to  be  heard  at 
the  quarter  sessions,  as  until  then  the  guardians  could 
not  be  considered  as  having  applied  under  4  &  5  Will. 
4,  c.  76,  s.  72.  In  Regina  v.  Lord  Hastings  («),  this 
Court  decided,  that,  as  the  hearing  of  the'case  by  the  jus- 
tices was  prevented  by  the  preliminary  objection  as  to 

(o)  9  Bing.  13.  (r/)  8  A.  &  E.  398. 

(6)  3  M.  &  W.  169.  (f )  Ante,  p.  252. 

(c)  9  M.  &  W.  290. 


V, 

Clarke. 
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notice,  the  justices  had  no  power  to  give  costs  under  1844. 
sect  73.  That  case  shews  that  the  proof  or  admission  th,5  Qubbn 
of  the  notice  is  no  part  of  the  hearing  of  the  case.  If  any 
part  of  the  hearing  had  taken  place,  it  would  not  be  con- 
tended, since  the  decision  of  Regina  v.  The  Justices  of 
Eipon{a)y  that  the  application  for  removing  the  case 
was  in  time. 

As  to  the  conduct  of  the  party,  when  he  found  the 
justices  determined  to  continue  the  case,  he  might  well 
for  his  own  protection  do  all  he  could,  by  cross-examin- 
ing the  witnesses  and  addressing  the  Court,  to  prevent 
the  order  being  made ;  but,  at  all  events,  if  the  jurisdic- 
tion of  the  justices  was  taken  away  by  the  tender  of  the 
recognizance,  no  subsequent  consent  of  the  party  com- 
plained of  could  restore  it.  Lawrence  v.  Wilcock  (ft),  Zw- 
more  v.  Beadle  (c). 

Lord  Denman,  C.  J. — This  person  cannot  now  say 
that  the  petty  sessions  had  no  jurisdiction  to  make  this 
order.  He  first  requests  an  adjournment,  which  is 
granted,  he  then  comes  again  and  tenders  his  recogni- 
zances, and,  when  they  are  refused,  he  takes  the  chance  of 
a  decision  in  his  favour.  The  ma^strates  may,  perhaps, 
have  been  wrong  in  refusing  his  recognizances,  but  he 
should  then  have  gone  away ;  and  not  having  done  so, 
but  having  examined  the  witnesses  and  addressed  the 
Court,  I  think  he  must  be  taken  to  have  waived  his  right. 

Patteson,  J. — I  think  this  was  a  clear  waiver.  He 
should  have  gone  away  when  his  recognizances  were 
refused. 

Coleridge,  J.  (rf). — I  think  this  was  clearly  a  waiver. 

(a)  Ant^,  p.  292.  (d)  WUliams,  J.,  had  left  the 

(6)  11  A.&E.941.  Court, 

(c)  1  DowL,  N.  S.,  566. 
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1844.         In  Lawrejtce  v.  Wtlcock  {a)  and  Lismore  y.  Seadk  {b). 
The  QX7XBK    there  was  no  jurisdiction  in  the  Court,  which  distin- 
^^  "•  guishes  those  cases  from  the  present,  where  the  justices 

had  undoubtedly  jurisdiction  in  the  first  instance. 

(a)  11  A  &.  E.  941.  (6)  1  DowL,  N.  S.,  566. 


June  26M.  The  Queen  v.  The  Justices  of  Cornwall. 

Amisukeasto  J.N  this  case  a  rule  nisi  had  been  obtained  calling  on 

made  in  the  the  justices  of  Comwall  to  shew  cause  why  a  mandamus 

d^r^f^re^oval  ^^^^^  °^t  issue,  commanding  them  to  enter  continu- 

■ervedonthe  auces  and  hear  an  appeal  of  the  churchwardens  and 

appellantSf  who 

entered  an  ap-  oversecrs  of  the  parish  of  Germor  against  dn  order  of 

ATOrrect'copy  *^^  justices  for  the  removal  of  James  SchoUar,  his  wife 

wa«  afterwards  ^^^  family,  from  the  parish  of  Breag e  to  the  said  parish 

senred,  and  a  . 

return  of  the  of  Germor,  both  in  the  county  of  Comwall.     The  fol- 

former  request-  ,       .        «     .  j  icj     .. 

ed  by  the  re-  lowmg  lacts  appeared  on  amoayit. 

aJ^S;  ^*       O^  *^®  ^®*^  of  May,  1843,  the  respondente  had  served 

however,  re-  the  appellants  with  a  copy  of  an  order  of  removal  of  the 

fused  to  return        ,  .         . 

it,  and  entered  said  James   Schollar^  his  wife  and  family,  dated  May 

l^^sioMi^  13th,  1840,  together  with  copies  of  the  examinations 

^*^^tfi  *"^^  *  notice  of  chargeability,  which  was  not  signed, 

first  appeal,  Against  this  order  there  was  an  appeal  entered  at  the 

to  hear  the  Michaclmas  sessions  held  at  Bodmin,  1843. 
thTKround  that       ^^  June,  1843,  the  respondents  served  a  second  order 

it  was  in  fact  of  removal  on  the  appellants,  similar  in  all  respects  to 

the  same  as  the  i.i  i  jt- 

one  already  the  former,  except  that  it  bore  date  18^13,  and  the  notice 

mid,  thaTthe  of  chargeability  which  accompanied  it  was  duly  signed, 

senions  were  ^heu  this  last  Set  of  dociunents  was  served,  the  re- 

not  justified  m 

such  refusal,  spondents  requested  that  the  former  should  be  returned, 

mus  was  grant-  but  the  appellants  refused.     Against  this  second  order, 

tibem  toffl^  ^^*  *^®y  entered  an  appeal  at  the  same  sessions, 
continuances.  When  the  appeal  against  the  first  order  came  on  to 

and  hear  the  .  '^^         ^^ 

second  appeal,  be  tried,  the  respondents  contended  that  the  first  set  of 
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documents  contained  no  formal  order,  but  only  an  in- 
correct copy  of  the  order  which  was  served  in  the  second 
set  of  documents ;  and  that  such  copy  had  been  served,  j^^  justices  of 
in  compliance  with  the  usual  practice,  for  the  purpose  Cornwall. 
only  of  giving  the  appellants  notice  of  what  had  been 
done  with  respect  to  the  paupers.  The  sessions  however 
quashed  the  order,  on  the  ground  that  there  was  no  suf- 
ficient notice  of  chargeability. 

The  appeal  against  the  second  order  was  then  called 
on,  when  the  appellants  insisted  that  that  order  was  in 
fact  the  same  as  the  one  already  quashed ;  and  that,  as 
the  sessions  had  quashed  one,  they  were  bound  to  quash 
the  other,  inasmuch  as  they  were  substantially  one  and 
the  same.  Upon  this  the  sessions  decided,  that  the  re- 
spondents were  not  entitled  to  be  heard  in  support  of 
the  second  order,  and  it  was  accordingly  quashed. 

Godson  and  M.  Smith  shewed  cause,  and  contended, 
that,  the  sessions  having  come  to  a  decision  on  the  case, 
this  Court  would  not  constitute  itself  a  Court  of  appeal, 
and  order  a  rehearing ;  that  all  the  points  to  be  urged 
before  this  Court  had  been  stated  at  the  sessions,  and 
that  both  the  appeals  had  received  the  judgment  of  a 
competent  tribunal. 

Smirke,  contr&,  argued  that  the  first  order,  which  was 
clearly  faulty,  was  only  a  rough  copy  of  another  docu- 
ment, and  that  the  service  of  it  was  therefore  not  to  be 
considered  as  the  service  of  an  order  of  removal  against 
which  an  appeal  could  be  entered ;  that  in  fact  there 
had  been  but  one  formal  set  of  dociunents,  which  was 
that  dated  1843,  and  that,  on  an  appeal  against  that 
order,  the  sessions  had  improperly  refused  to  give. the 
respondents  a  hearing. 

Lord  Denman,  C.  J. — The  sesdons  have  refiised  to 
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hear  the  only  appeal  in  which  they  had  jurisdictioD. 
They  ought  to  have  known  they  could  have  nothing  to 
do  with  an  order  bearing  date  1840,  unless  continuances 
from  time  to  time  had  been  entered.  They  make  an 
entry  quashing  an  order  of  1840,  and  then  refuse  to 
entertain  one  of  1 843,  because  they  had  already  decided 
one  of  1840. 


Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 


Rule  absolute. 


June  26/ A. 


The  Queen  t?.  The  Inhabitants  of  Merionethshire. 

X  HE  defendants  were  indicted  at  the  quarter  sessions 

held  at  Bala,  in  the  county  of  Merioneth,  January  7th, 

1843,  for  not  repairing  a  common  and  public  bridge  called 

'^  Pont  Cleifion,"  situate  and  being  in  the  parish  of  Mal- 

repairing  high-   Iwyd,  in  the  said  county  being  a  common  highway  &c. 

Plea — by  the  inhabitants  of  the  county,  except  the 
hundred  of  Mawddwy  hereinafter  mentioned, — "  That 
the  county  of  Merioneth  from  time  immemorial  has 
been  divided  into  divers,  to  wit,  six  hundreds,  called  &c., 
and  that  the  inhabitants  of  the  hundred  of  Mawddwy 
have  from  time  &c.  been  used  and  accustomed  to  repair 
and  amend,  and  have  &c.,  and  still  of  right  ought  to  re- 
ties',  forfeUoresi  P^  ^^^  amend  the  several  bridges  situate,  lying,  and 

matters  and 

things  in  the 

former  act  contained  relating  to  highways  are  extended,  as  far  as  the  same  are  applicable, 

to  county  bridges,  as  if  the  same  were  therein  repeated  and  re-enacted." 

The  13  Geo.  3,  c.  78,  is  repealed  by  the  5  &  6  Will.  4,  c.  50 ;  which,  by  sect.  98,  em- 
powers  the  Court  before  whom  any  indictment  shall  be  preferred  for  not  repairing  highways 
to  award  costs  to  the  prosecutor,  where  the  defence  appears  to  be  frivolous.  Sect.  5  proTides 
that  the  word  "  highwayi"  Bhall  include  all  bridges  "  not  being  county  bridgee,'* 

To  an  indictment  for  the  non-repair  pf  a  county  bridge,  the  defendants  pleaded  that  a 
particular  hundred  was  liable  to  repair  it.  The  jury  found  the  defendants  guilty,  and  the 
Judge  who  tried  the  case,  thinking  the  defence  frivolous,  gave  a  certificate  for  costs : — 

Held,  that,  although  the  5  &  6  Will.  4,  c.  50,  did  not  apply  to  county  bridges,  and  re- 
pealed tiie  13  Geo.  3,  c.  78,  yet,  that  the  43  Geo.  3,  c.  59,  incorporated  the  latter  act,  and 
kept  alive  the  power  in  the  Judge  of  granting  the  certificate  for  costs. 


By  the  13 
Geo.  3,  c.  78, 
B.  64,  the 
Court  before 
whom  any  in- 
dictment is 
tried  for  not 


ways,  IB  em- 
powered to 
award  costs  to 
the  prosecutor, 
if  it  shidl  ap- 
pear to  the 
Court  that  the 
defence  to  such 
indictment  was 
frivolous. 

By  the  43 
Geo.  3,  c.  59, 
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being  in  the  said  hundred^  independently  of  the  inhabi1>- 
ants  of  the  other  hundreds  of  the  said  county ;  and  that 
the  said  bridge  is  situate  and  lie§  within  the  said  hun- 
dred of  Mawddwy^  and  that  the  inhabitants  of  the  said 
county  ought  not  to  be  charged  with  the  rep^ring  and 
amending  of  the  said  bridge  or  any  part  thereof." 
Verification. 

The  indictment  was  removed  into  the  Court  of 
Queen's  Bench  by  certiorari,  and  was  tried  before  Gur^ 
neyy  B.,  at  the  Summer  Assizes  for  Montgomery,  1843, 
when  the  defendants  were  found  guilty. 

The  learned  Judge  being  of  opinion  that  the  defence 
was  frivolous,  on  the  10th  of  January,  1844,  made  a  cer- 
tificate, under  5  &c  %  WilL  4,  c.  50,  s.  98,  ordering  the 
defendants  to  pay  costs  to  the  prosecutor ;  and  on  the 
20th  of  January  a  side  bar  rule  of  the  Court  of  Queen's 
Bench  was  served  on  the  defendants,  whereby  it  was 
ordered  that  it  be  referred  to  the  coroner  and  attorney 
of  this  Court,  to  tax  the  costs  to  be  paid  by  the  defend- 
ants to  the  prosecutors,  or  their  attorney  [a). 

A  rule  nisi  having  been  obtained  to  set  aside  the  side 
bar  rule  and  certificate  for  costs. 


1844. 


The  Queen 

Inhabitans  of 
Merioneth- 
shire. 


(a)  The  13  Geo.  3,  c.  78, 8.  64 
enacts,  '*  That  it  shall  and  may  be 
lawful  for  the  Coart  before  whom 
any  indictment  or  presentment 
shall  be  tried  for  not  repairing 
highways,  to  award  costs  to  the 
prosecutor  to  be  paid  by  the  per- 
son or  persons  so  indicted  or  pre- 
sented, if  it  shall  appear  to  the 
said  Court,  that  the  defence  made 
to  such  indictment  or  present- 
ment was  frivolous/*  &c. 

The  43  Geo.  3,  c.59,  s.  1,  enacts, 
"That  the  several  powers  and  au- 
thorities vested  by  the  13  Geo.  3, 
c.  78,  in  the  surveyors  of  highways 
as  well  for  getting  materials  as  for 


removing  all  nuisances  and  an- 
noyances from  bridges  and  roads, 
shall  be  vested  in  the  surveyors 
of  county  bridges,  and  the  roads 
at  the  ends  thereof  ;  and  the  se- 
veral penalties,  forfeitures,  mat- 
ters, and  things,  in  the  said  act 
contained,  relating  to  highways, 
shall  be,  and  the  same  are  hereby 
extended  and  applied,  as  far  as 
the  same  are  applicable,  to  such 
bridges  and  the  roads  at  the  ends 
thereof,  as  fully  and  effectually  as 
of  the  same  and  every  part  there- 
of were  herein  repeated  and  re- 
enacted." 

By  sect.  2  power  is  given  to  the 


318 


NEW  SESSIONS  CASES, 


1844. 


The  Qdksn 

V. 


Welsby  now  shewed  cause* — It  is  not  contended  that 
the  certificate  for  costs  can  be  supported  under  the  5  & 
6  WilL  4,  c  50,  us  the  interpretation  clause  of  that  act. 

Inhabitants  of         g,  .  j.i_«ji  /•  •*    •         •     ^    :%   ^    • 

Merionbth-  ^  ^9  excepts  county  bridges  irom  being  included  in 
sHiKs.  «  highways.*'  But,  under  the  43  Geo.  3,  c.  59,  it  may 
be  supported;  for  the  64th  section  of  the  13  Gea  3, 
c.  78,  which  empowered  the  Court  trying  indictments 
for  not  repairing  highways  to  award  costs  to  the  prose- 
cutor, is  incorporated  into  that  act.  Sect.  24,  had  pro- 
vided for  presentments  on  which  indictments  were  to  be 
preferred,  and  the  surveyors  were  the  persons  appointed 
to  carry  out  the  provisions.  Then  the  43  Geo.  3,  c  78, 
s.  2,  created  a  new  jurisdiction,  that  of  the  justices  at 
sessions,  and  incorporated  into  it  particular  provisions  in 
the  former  act  as  to  the  powers  of  surveyors,  and^  the 
"  penalties,  forfeitures,  matters,  and  things"  relating  to 
highways.  It  will  be  said  that  the  repetition  of  a  parti- 
cular enactment  shews  that  all  the  provisions  of  the  for- 
mer were  not  intended  to  be  incorporated.  But  there  is 
nothing  in  the  title  or  purport  of  the  act  to  limit  the  pre- 
vious  provisions  as  to  bridges  and  roads  at  the  end  there- 
of. Therefore,  under  the  43  Geo.  3,  c  59,  this  certificate 
was  valid,  being  made  by  the  Judge  who  tried  the  case : 
Regina  v.  Pembridffe(a).  He  also  cited  Regina  v.  Pres^ 
ton  {b). 

m 

Godson  and  Hodgesy  contriL — Here  an  indictment  was 


quarter  sessions  to  widen  and  im- 
prove, or  alter  the  situation  of 
county  bridges,  &c. 

By  the  5  &  6  Will.  4,  c.  50,  s. 
1,  the  13  Geo.  3,  c.  78  is  re- 
pealed. 

Sect  5  (the  interpretation 
clause)  provides,  ''That  in  the 
construction  of  this  act,  the  word 
'highways'  shall  be  understood  to 
mean  all  roads, *'&c.,  ''andbridges 
(not  being  county  bridges)." 


Sect.  98  enacts,  ''That it  shall 
and  may  be  lawful  for  the  Court 
before  whom  any  indictment  shall 
be  preferred  for  not  repairing 
highways,  to  award  costs  to  the 
prosecutor  to  be  paid  by  the  per^ 
son  so  indicted,  if  it  shall  appear 
to  the  said  Court,  that  the  defence 
made  to  such  indictment  was  fri- 
volous or  vexatious." 

(a)  3  G.  &  D.  5. 

\h)  7  Dowl.  P.  C.  593. 
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preferred  againBt  the  county  for  the  non-repair  of  a 
highway.  The  defendants  pleaded^  that  a  particular 
hundred  was  liable ;  and  on  the  jury  finding  that  the 
highway  was  a  county  bridge^  the  certificate  was  granted 
by  the  Judge  under  a  statute  which  Is  repealed  by  that 
under  which  the  indictment  was  framed. 

There  is  no  doubt  that  the  5  &  6  Will.  4^  c  50^  under 
which  this  certificate  was  granted,  repeals  the  old  Highway 
Act,  (13  Geo.  3,  c.  78);  the  provisions  of  the  latter,  there- 
fore, cannot  be  relied  on,  even  if  referred  to  in  another 
act  not  expressly  repealed.  The  object  of  the  legislature 
in  passing  the  43  Gea3,  c.  59,  was  to  give  to  the  quarter 
sessions  a  jurisdiction  which  they  had  not  before,  namely, 
over  county  bridges ;  and  as,  by  the  interpretation  clause, 
county  bridges  are  expressly  excluded  from  the  scope  of 
the  new  Highway  Act,  (5  &  6  WiD.  4,  c.  50),  the  ne- 
cessity for  not  repealing  the  43  Geo.  3,  c.  59,  is  obvious. 
[^Coleridgey  J.— The  5  &  6  Will  4,  c.  50,  only  repeals  the 
13  Creo.  3,  c.  78,  so  far  as  it  is  applicable  to  highways.] 
The  whole  proceeding  was  under  the ,5  &  6  WilL  4,  c.  50, 
and  the  prosecutors  cannot  avail  themselves  of  another 
act  which  relates  to  a  different  matter.  They  must  ob- 
tain costs  imder  the  former,  if  they  have  any  right  to 
obtain  them  at  alL 

The  preamble  of  43  Geo.  3,  c.  59,  points  to  the  im- 
proving ancient  county  bridges,  and  ss.  2,  3,  4  give 
powers  for  enlarging  such  bridges.  It  then  incorporates 
the  13  Greo.  3,  c.  78,  as  to  all  such  (that  is,  improveif) 
bridges.  There  is  nothing  to  shew  this  was  an  improved 
bridge  according  to  that  act. 

It  is  admitted  that  the  13  Geo.  3,  c.  78,  has  been 
abolished,  unless  it  has  been  revived  by  the  43  G«o.  3, 
c  59;^but>  even  if  it  has  been  so  revived,  it  can  only 
be  with  reference  to  the  purpose  of  the  latter  act>  which 
relates  to  penalties,  forfeitures,  and  the  widening  and 


1844. 


Thr  Qubsn 

Inhabitants  of 
Mrrionbth- 

SHIRS.  . 
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1844.         altering  county  bridges^  and  does  not  relate  to  the  repair 

Thb  Queen    ^^  highways.    In  reference  to  the  indictment  in  this  case, 

inhabiunts  of   ^®^^^^>  ^^^  ^^  Grco.  3,  c.  78,  must  be  considered  to  be 
Merioneth-    altogether  repealed. 

SHIRE. 

Lord  DfiNMAN,  C.  J. — There  is  great  difficulty  in  re- 
conciling the  provisions  of  these  statutes  and  applying 
the  repealing  clause  of  the  5  &  6  WilL  4,  c.  50.  It  is 
evident  that  the  learned  Judge  has  acted  under  the  98th 
sect,  of  that  act,  and  it  is  equally  evident  that  that  act 
has  repealed  the  13  Geo.  3,  c.  78,  and  does  not  itself  re- 
late to  county  bridges,  which  amounts  to  saying  that 
costs  shall  not  be  given  in  the  case  of  county  bridges. 
Then  there  is  the  43  Greo.  3,  c  59,  which,  by  s.  l,,refer- 
ring  to  the  13  Greo.  3,  c.  78,  extends  the  several  penalties, 
forfeitures,  matters,  and  things  in  the  said  act  contained 
relating  to  highways,  as  far  as  the  same  are  applicable, 
to  county  bridges,  and  the  roads  at  the  end  thereof,  as 
fully  and  effectually  as  if  the  same  and  every  part  thereof 
were  therein  repeat^  and  re-enacted."  Supposing,  then, 
that  the  5  &  6  Will.  4,  c  50,  does  not  apply  here,  does 
not  the  43  Geo.  3,  c.  59,  which  incorporates  the  13  Gea  3, 
c  78,  keep  alive  this  power  in  the  Judge  of  granting 
certificates  as  to  costs?  I  think  that  must  be  so;  fqr, 
supposing  further,  that  the  earlier  statute  had  been  ac- 
tually incorporated  into  the  later,  instead  of  being  re- 
ferred to  only,  clearly  the  full  power  given  in  the  one 
to  award  costs  against  the  inhabitants  would  have  ap- 
peared in  the  other.  The  whole  question  then  comes 
to  this,  do  the  words  "  penalties,  forfeitures,  matters, 
and  things,"  contained  in  the  13  Geo.  3,  c.  78,  include 
an  indictment  for  the  non-repair  of  a  highway  ?  I  do 
not  know  anything  more  to  the  purpose  of  that  act  than 
such  an  indictment  Upon  the  whole,  though  not  with- 
out some  doubt,  the  preiwnderance  of  my  opinion  is, 
that  the  43  Geo.  3,  c.  59,  is  still  unrepealed,  and  that  the 
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powers  of  the  13  Geo.  3,  c,  78,  are  by  it  extended  to         1844. 
county  bridges.  The  Qubsn 

V, 

Inhabitants  of 

Pattbson,  J. — There  may  be  some  difficulty  in  this  ^™°^f '^"" 
case,  but  I  think  it  turns  entirely  on  the  43  Geo.  3,  c.  59* 
The  98th  sect  of  5  &  6  WilL4,  c50,  does  not  apply 
here,  for  that  act  extends  only  to  highways,  and  the 
interpretation  clause,  sect.  5,  says  it  shall  not  apply  to 
county  bridges.  But  the  13  Geo.  3,  c.  78,  has  a  clause, 
(s.  63),  winch  creates  certain  powers  in  the  case  of 
highways,  and  all  its  penalties,  forfeitures,  matters,  and 
things  are  preserved  by  43  Gca  3,  c.  59.  It  seems  to 
me  that  the  whole  of  the  13  G-eo.  3,  c.  78,  must  be 
considered  as  re-enacted  and  incorporated  in  43  Geo.  3, 
c  59.  If  that  had  been  done  expressly,  there  would 
have  been  an  end  of  the  question,  for  the  5  &  6  WilL  4, 
c.  50,  does  not  repeal  the  43  Geo.  3,  c.  59.  I  think  it 
must  be  considered  as  incorporated  in  it,  and  therefore 
not  repealed  by  the  5  &  6  Will.  4,  c.  50. 

Williams,  J. — It  is  impossible  to  express  an  opinion 
on  this  case  without  some  doubt  It  seems  strange,  that, 
when  an  act  of  Parliament  has  been  solenmly  abolished 
from  the  statute-book,  it  should  still  have  virtue  and 
effect  in  another  act;  but  that  difficulty  is  answered 
by  the  way  in  which  the  13  Geo.  3,  c  78,  is  incor- 
porated in  43  Geo.  3,  c  59.  I  presume,  to  save  the 
trouble  of  incorporating  it  in  terms,  it  was  done  by 
relation :  it  became  then  a  part  of  the  latter  act,  and 
it  is  not  contended  that  the  43  Geo.  3,  c.  59,  is  not  an 
existing  act  I  think,  therefore,  the  Judge  had  the 
power  to  grant  this  certificate. 

CoLERiDOE,  J. — Undoubtedly  this  is  a  case  of  diffi- 
culty as  a  qu^stion  of  construction;  but  the  more  it  is 
considered,  the  morc  clear  does  it  appear  to  mc,  that 
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1844.  our  decision  is  correct     It  is  conceded,  that  this  certi- 

Thb  Qubbn  ficate  might  have  been  sustained,  if  it  had  been  granted 

Inhabitknu  of  ^^^^^  *^^  passing  of  5  &  6  WilL  4,  c.  50,  as  it  would 

Mbrionbth-  then  have  rested  on  the  two  former  acts  together.    The 

SHIRB  

5&6  WilL  4,  a  60,  took  away  the  IS  Gea  3,  c  78 ; 
and  the  question  is,  whether  the  43  Grea  3,  c  59,  was 
added  to  the  13  Geo.  3,  c.  78,  or  that  certain  parts  of 
the  earlier  statute  were  incorporated  into  the  later. 
If  all  the  clauses  of  13  G«a  3,  c.  78,  had  been  put 
into  43  Geo.  3,  c  59,  there  would  have  been  no  diffi- 
culty in  this  case ;  and  if  we  are  to  read  the  words  as 
incorporated  in  it,  the  provisions  of  the  former  remain 
untouched  and  secure.  I  think  we  are  justified  in  so 
constaung  them.  They  do  not,  as  Mr.  Hodges  contends, 
relate  to  a  particular  sort  of  bridges,  but  to  county 
bridges  generally.  The  43  Gea  3,  c,  59,  ex  concesso, 
remains  untouched  by  5  &  6  WilL  4,  c.  50,  and,  there- 
fore, this  certificate  is  good. 

Rule  discharged. 


END  OF   TRINITY  VACATION. 
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Iht  fl)t  i&):ci)eqtter  atiiamter* 


{Error  Jrom  the  Queen^s  Bench), 

Jennet  and  Another  v.  Brook.  June  24ih. 

L  HIS  was  an  actioi^  of  trespass  brought  by  Brook  At  a  special 

(the  defendant  in  error)  in  the  Queen's  Bench  against  highways,  an 

Jenney  and  Bunnacles  for  breaking  his  dose,  called  ^"^^SJ^J"^' 

Shortlands,  in  the  parish  of  Hasketon,  in  Suffolk,  and  plaint  by  the 

cutting  down,  &c,  the  hedges,  and  felling,  cutting  down,  der  stat  5  &  6 

prostrating,  damaging,  and  destroying  his  trees,  bushes,  ^i^^^  '^^  ^^^ 

shrubs,  and  thorns.  had  refused  and 

neglected  to 

Plea,  Not  guilty,  by  statute  (5  &  6  Will.  4,  c.  60  (a),  cut,  prane,  or 

8-  109).  ^  hedges,"where. 

by  Uie  sun  and 
wind  were  ex- 
cluded from  a  certain  carriage-way  or  cart* way  contrary  to  the  statntei"  &c. ;  that  the 
owner  had  appeared,  and  the  offence  was  proved ;  and  the  justices  did  thereby  order  the 
owner  '*  to  cause  the  said  hedges  to  be  cut,  pruned,  or  plashed,  and  the  said  olMtmction 
complained  of,  to  the  injury  or  damage  of  the  said  highway,  removed  within  ten  days 
from  the  serrioe  hereof." 

The  order  was  served  on  the  owner,  who  cut  some  part  of  the  hedge,  but  the  surveyor, 
thinking  the  order  was  not  properly  obeyed,  summoned  him  before  two  justices,  who 
imposed  a  penalty  on  him,  and  after  ten  days  the  surveyor  himself  cut  the  hedge. 

Held,  1.  That  the  order  was  bad  in  part,  because  it  did  not  specify  in  what  manner,  or 
to  what  extent,  the  owner  was  to  cut  the  hedge;  but  that  it  would  have  been  good  if  it  had 
directed  the  owner  to  cut  the  hedge  in  such  a  manner  that  the  highway  might  not  be  pre- 
judiced by  the  shade  thereof,  and  the  sun  and  wind  not  excluded  from  it. 

2.  That  the  order  was  good  in  part,  so  as  to  justify  the  surveyor  in  cutting  tiie 
hedges,  in  order  to  remove  aoy  actual  obstructions  to  the  highway  firom  the  branches  of 
the  thorns  and  bushes ;  but  that,  so  far  as  relates  to  the  trees,  the  order  was  defective, 
because  it  did  not  negative  that  they  were  planted  for  ornament,  or  shelter  to  a  hop- 
ground.  Sec.,  which  trees  are  excepted  in  the  65th  section  of  the  act ;  and  that,  therefore, 
a  new  trial  ihould  be  awarded  to  inquire  whether  the  surveyor  did  more  than  he  was  enti- 
tled to  do  by  the  valid  part  of  the  order. 

3.  The  order  stated,  that  A.  B.,  being  the  owner  of  a  certain  farm,  had  neglected  to 
cut,  &c.,  the  trees  and  hedges  on  his  said  fum,  and  which  were  on  the  side  of  the  carriage- 
way, &c. : — Held  a  sufficient  statement,  that  A.  B.  was  owner  of  the  land  next  adjoining 
the  carriage-way. 

(a)  **  To  consolidate  and  amend  Sect  65  enacts,  ''that,  if  the 
the  Laws  relating  to  Highways  in  surveyor  shall  think  that  any  ear- 
that  Port  of  Great  Britain  called  riage-way  or  cart-way  is  preju- 
England."  diced  by  the  shade  of  any  hedges, 
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^ — ^ — ^ 
Jennby 

9. 

Brook. 


The  case  was  originallj  tried  before  Patteson,  J.,  at 
the  Suffolk  Summer  Assizes,  1840.  A  rule  for  a  new 
trial  was  afterwards  made  absolute  in  Michaelmas  Term, 
1841  (a);  and  the  case  was  tried  a  second  time  before 
Atcherleyy  Serjt.,  at  the  Suffolk  Spring  Assizes^  1842^ 
who  directed  a  verdict  for  the  plaintiff  below,  upon 


or  by  any  trees  (except  those 
trees  planted  for  ornament  or  for 
shelter  to  any  hop-ground,  house, 
building,  or  court-yard  of  the 
owner  thereof)  growing  in  or 
near  such  hedges  or  other  fences, 
and  that  the  sun  and  wind  are 
excluded  from  such  highway,  to 
the  damage  thereof,  or  if  any  ob- 
struction is  caused  in  any  car^ 
riage-way  or  cart-way  by  any 
hedge  or  tree,  it  shall  be  lawful 
for  any  one  justice  of  the  peace, 
on  the  application  of  the  said 
surveyor,  to  summon  the  owner 
of  the  land  on  which  such  hedges 
or  trees  arc  growing  next  adjoin- 
ing to  such  carriage-way  or  cart- 
way, to  appear  before  the  justices 
at  a  special  sessions  for  the  high- 
ways, to  shew  cause  why  the 
said  hedges  are  not  cut,  pruned, 
or  plashed,  or  such  trees  not 
pruned  or  lopped,  in  such  man- 
ner that  the  carriage-way  or  cart- 
way shall  not  be  prejudiced  by 
the  shade  thereof,  and  that  the 
sun  and  wind  may  not  be  excluded 
from  such  carriage-way  or  cart- 
way to  the  damage  thereof,  or 
why  the  obstruction  caused  in 
such  carriage-way  or  cart-way 
should  not  be  removed ;  and  the 
question  as  to  the  cutting,  prun- 
ing, or  plashing  such  hedges,  or 
the  pruning  and  lopping  such 
'  trees,  or  the  removal  of  such  ob- 


structions as  aforesaid,  shall,  upon 
proof  of  the  service  of  such  sum- 
mons, and  whether  the  owner  at- 
tend  or  not,  be  determined  at  the 
discretion  of  such  last-mentioned 
justices;  and ifsuch  justices  shall 
order  and  direct  that  such  h^ges 
shall  be  cut,  pnmed,  or  plashed, 
or  such  trees  pruned  or  lopped,  in 
manner  aforesaid,   or  such  ob- 
struction removed,  the  owner  shall 
comply  therewith  within  ten  days 
after  a  copy  of  such  order  shall 
have  been  left  at  the  usual  place 
of  abode  of  the  said  owner,  or  of 
his  steward  or  agent,  and  in  de- 
fault thereof  shall  forfeit,  on  con- 
viction, a  sum  not  exceeding  40t.; 
and  the  said  surveyor,  if  the  order 
of  the  said  justices  is  not  com- 
plied with,  shall,  and  he  is  hereby 
authorized  and  required  to  cut, 
prune,  or  plash  such  hedges,  and 
to  prune  and  lop  such  trees,  for 
the  benefit  and  improvement  of 
the  highway,  and  to  remove  such 
obstruction  as  aforesaid,  to  the 
best  of  his  skill  and  judgment,  and 
according  to  the  true  intent  and 
meaning  of  thii  act;"  the  tur^ 
veyor  to  recover  from  the  owner 
all  expenses,  with  a  power  of  dis- 
tress on  proof  made  to  a  justice  at 
special  sessions.        # 

(a)  See  Brook  v.  Jtimtey  and 
Eunnaclet,  2  Q.  B.  R.  265. 
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wUdi  the  counsel  for  the  defendants  below  tendered  a         1844. 
bill  of  exceptions  to  the  summing  up  of  the  learned 
Judge.    Judgment  was  ugned  for  the  plaintiff  below 
for  loiL    The  bill  of  exceptions  so  far  as  is  material  to 
the  &ct8  and  evidence  in  this  case,  was  as  follows : — 

*^  And  the  plaintiff  then  and  there,  among  other  things^ 
gave  in  evidence  to  the  jury  so  empannelled  and  sworn  as 
aforesaid,  that  the  plaintiff,  being  owner  of  a  certain  fann 
at  Hasketon,  in  the  county  aforesaid,  one  part  of  which 
was  a  field  called  Shortiands,  by  a  lease  bearing  date  the 
15th  day  of  September,  1836,  had  demised  the  said 
farm  to  one  Bobert  Butcher  for  tiie  term  of  eight  years 
irom  the  11th  October,  then  next  ensuing;  by  which 
said  indenture  it  was  witnessed  in  manner  following : 
(that  is  to  say),"  &c.  (a). 

And  the  said  plaintiff  also  then  and  tiiere,  amongst 
other  things,  gave  in  evidence,  that  on  and  along  two 
sides  of  the  said  field  called  Shortlands,  and  adjoining 
thereto^  and  separating  the  same  from  a  certain  highway 
hereinaiter  mentioned,  was  a  fence,  formed  by  a  bank 
and  white-tiiom  hedge  growing  on  the  top  of  the  bank 
and  part  of  the  said  farm  so  mentioned  in  the  said  lease 
as  aforesaid ;  and  that  there  were  growing  on  the  same 
bank,  but  springing  from  a  lower  part  thereof,  sixteen 
thorn  trees  of  upwards  of  fifty  years'  growth,  which,  before 
the  committing  of  the  trespasses  complained  of,  had 
never  been  cut  down  or  buckheaded,  although  the  other  , 
thorns  and  bushes  in  the  said  fence  had  been  very  fre- 
quentiy  cut  down  within  a  few  feet  of  the  ground ;  and 
that  those  thorn  trees  stood  in  the  short  part  round  the 

(a)  Besides  the  question  as  to  had  heen  cut  were  not  excepted 

the  vtJMSty  of  the  order  of  ju»-  in  the  indenture  of  lease  of  Short- 

(ice^  and  whether  it  could  be  re-  lands  by  the  ^aintiff.    The  effect 

lied  upon  as  a  good  defence  to  of  the  lease,  however,  is  not  ne- 

the  action,  another  was  raised  on  cessary  for  the  purpose  of  these 

the  bill  of  exceptions,  as  to  whe-  reports, 
ther  the  trees  and  bushes  which 

A  a2 
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1844.  comer ;  and  also  that  the  defendants  cut  down  the  whole 
of  the  said  hedge,  and  the  bushes  and  thorns  there>  and 
particularly  the  said  thorn  trees  within  a  few  inches  of 
the  bank ;  and  that,  before  the  said  defendants  so  cut 
the  same,  and  after  a  certain  order  hereinafter  mentioned 
had  been  made,  the  plaintiff  had  caused  the  said  fence 
and  hedge  to  be  cut,  pruned,  and  plashed,  according  to 
the  judgment  of  a  witness  called  by  the  plaintiff,  so 
as  to  comply  with  the  said  order;  and  the  defendants 
(among  other  things)  gave  in  evidence,  that  the  strai^t 
or  longer  part  of  the  fence  had  been  buckheaded  on 
former  occasions,  and  that  the  cutting,  pruning,  or 
plashing  done  by  the  plaintiff  as  aforesaid,  was  only  on 
the  longest  or  straight  part,  and  that  what  the  plaintiff's 
witnesses  called  thorn  trees  were  not  thorn  trees,  but 
thorns ;  and  the  defendants  (among  other  things)  gave 
in  evidence  that,  they  the  defendants  being  surveyors  of 
the  highways  for  the  said  parish  of  Hasketon,  in  the 
county  of  Suffolk,  a  certain  public  carriage-way  in  the 
said  parish,  adjouiing  the  said  farm,  was  prejudiced  by 
the  shade  of  the  said  white-thorn  hedge,  forming  the 
fence  aforesaid,  for  nearly  the  length  of  a  quarter  of  a 
mile,  between  the  said  farm  and  the  said  highway,  and 
that  the  sun  and  wind  were  by  the  said  hedge  excluded 
from  the  said  highway  to  the  damage  thereof,  and  that 
an  obstruction  was  caused  to  the  said  highway  by  the 
said  hedge ;  but  it  was  stated  by  one  of  the  defendants^ 
witnesses  that  the  cutting  down  of  one  of  the  thorn 
trees  before  mentioned  was  not  necessary.  Whereupon 
the  defendants,  deeming  the  said  highway  to  be  so  pre- 
judiced,  and  injured,  and  obstructed  by  the  said  hedge  as 
aforesaid,  applied  to  one  George  Thomas,  a  justice  of 
the  peace  in  and  for  the  said  county;  and  thereupon 
the  scud  justice,  on  the  application  of  the  said  surveyors, 
on  the  23rd  of  November,  1839,  issued  the  following 
summons  to  the  plaintiff: — 
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"  Suffolk  to  wit — To  Abraham  Brook^  of  Woodbridge,  1844. 
in  the  county  of  Suffolk,  wine-merchant. — Whereas  com- 
plaint and  information  hath  been  made  upon  oath,  before 
me,  George  Thomas,  Esq.,  one  of  her  Majesty's  justices 
of  the  peace  for  the  said  county,  by  Edmund  Jenney,  of 
Hasketon,  in  the  said  county,  Esq.,  and  one  of  the  suiv 
yeyors  of  the  highways  of  the  same  parish,  that  you  the 
said  Abraham  Brook,  being  the  owner  of  a  certain  farm, 
hereditaments,  and  premises,  situate  in  the  said  parish  of 
Hasketon,  in  the  occupation  of  R.  Butcher,  farmer,  had 
refused  or  neglected  to  cut,  prune,  or  plash  the  hedges, 
and  to  prune  or  lop  the  trees  hereinafter  mentioned 
upon  your  said  farm  at  Hasketon  aforesaid ;  that  is  to 
say,  the  several  trees  on  the  right-hand  side  of  the  car- 
riage-way or  cart-way  situate  in  the  said  parish  of 
Hasketon,  leading  from  Hasketon  aforesaid  to  Boulge, 
in  the  said  county,  growing  or  standing  in  the  fence  of 
a  certain  field  called  Lower  Jennings;  also  the  trees 
growing  or  standing  in  a  belt  or  pkntation  on  the  right- 
hand  side  of  the  said  carriage-way  or  cartway  ap- 
proaching  the  front  entrance  to  the  farm-house  belonging 
to  you  the  said  A.  Brook;  and  also  in  the  belt  or 
plantation  on  the  same  rade  of  the  said  carriage-way  or 
cart-way  beyond  the  said  entrance  and  the  gate  leading 
into  your  said  farm-yard ;  and  also  the  hedges  on  the 
same  side  of  the  said  carriage-way  or  cart-way,  and  the 
trees  growing  or  standing  in  a  fence  adjoining  a  certain 
field  called  Shortlands;  and  likewise  the  hedge  on  the 
leflrhand  side  of  the  said  carriage-way  or  cart-way,  and 
the  trees  growing  or  standing  in  the  fence  of  a  certain 
other  field  called  Whinney  Field ;  whereby  the  sun  and 
wind  are  excluded  from  the  said  carriage-way  or  cart- 
way, to  the  damage  thereof,  and  whereby  also  obstruc- 
tions are  caused  in  the  said  carriage-way  or  cart-way, 
contrary  to  the  statute  in  the  5th  &  6th  years  of  the 
reign  of  his  Majesty  King  William  the  4th,  intituled, 
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1844.         *  An  Act  to  coDficJiclate  and  amend  the  Laws  rebting  to 

Highways  in  that  Part  of  Great  Britain  caUed  England,' 

which  hath  imposed  a  forfeiture  of  a  sum  not  exceeding 

forty  shillings  for  the  said  offence.  These  are,  tJiereforey 

to  require  you  personally  to  appear  before  the  justices 

to  be  assembled  at  their  special  sessionB  for  the  lugh- 

ways,  to  be  holden  at  the  Shire  Hall,  at  Woodbridge, 

in  the  said  county,  on  the  27th  day  of  November,  in* 

stant,  at  the  hour  of  eleven  in  the  forenoon,  to  answer 

to  the  said  complaint  and  information  made  by  the  said 

Edmund  Jenney,  who  is  likewise  directed  to  be  then  and 

there  present  to  make  good  the  same.     Herein  fail  not. 

Given  under  my  hand,  this  23rd  day  of  November, 

1839. 

"  George  Thonuis." 

The  hedge  in  question  is  one  of  the  hedges  mentiiKied 
in  the  said  summons. 

The  plaintiff  appeared  at  the  said  special  senions^ 
whereupon  at  the  said  special  sessions  the  said  G^ige 
Thomas  and  Bobert  Newton  Shawe,  then  b^g  the 
justices  there  assembled,  made  the  following  order  on 
information  and  complaint  as  therein  mentioned : — 

«  Suffolk,  to  wit— Whereas  on  the  23rd  day  of  No- 
vember, 1839,  information  and  complaint  was  made  on 
oath  unto  me  G«orge  Thomas,  Elsq.,  one  of  her  Majesty's 
justices  of  the  peacQ  for  the  said  county  of  Suffolk,  and 
re-sworn  on  the  27th  day  of  the  said  month  of  Novem- 
ber  before  me,  the  said  Geoige  Thomas  and  Bobert 
Newton  Shawe,  Esq.,  one  other  of  her  Majesty's  jus- 
tices of  the  peace  for  the  said  county,  by  Edmund  Jen^ 
Bey,  of  Hasketon,  in  the  said  county,  Esq.,  and  one  of 
the  surveyors  of  the  highways  of  the  same  parish,  that 
Abraham  Brook,  of  Woodbridge,  in  the  said  county, 
wine-merchant,  being  the  owner  of  a  certain  farm,  her^ 
ditaments,  and  premises,  situate  in  the  said  parish  of 
Haakct^Hi,  in  the  occupation  of  Bobert  Butcher,  farmer. 
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liad  lefufled  or  neglected  to  cut,  prane,  or  plash  the  1344. 
hedges,  and  to  prune  or  lop  the  trees  hereinafter  men- 
tionedy  upon  his  said  farm  at  Hasketon  aforesaid,  that 
18  to  say,  the  seyenJ  trees  on  the  right-hand  side  of  the 
carriage-way  or  oart-way,  Bituate  in  ihe  eaid  pariah  of 
Hasketon,  leading  from  Hasketon  aforesaid  to  Boulge> 
in  the  Baid  county,  growing  or  atanding  in  the  fence  of 
a  certain  field  called  Lower  Jennings ;  also  the  trees 
growing  or  standing  in  a  belt  or  plantation  on  the  right- 
hand  side  of  the  said  carriage-way  or  cart-way,  approach*^ 
ing  the  firont  entrance  to  the  farm-house  belonging  to 
him  the  said  A.  Brook;  and  also  in  the  belt  or  planta- 
tion on  the  same  side  of  the  said  carriage-way  or  cart- 
way, beyond  the  said  entrance,  and  the  gate  leading  into 
his  said  &nn-yard;  and  also  the  trees  and  hedges  on  the 
same  side  of  the  said  carriage-way  or  cartrway,  growing 
or  standing  in  the  fence  adjoining  a  certain  field  called 
Siordands,  and  likewise  the  trees  and  hedges  on  the 
left-hand  side  of  the  said  carriage-way  or  cart-way, 
growing  or  standing  in  the  fence  of  a  certain  other  field 
called  Whinney  Field,  whereby  the  sun  and  wind  were 
excluded  fiK>m  the  said  carriage-way  or  cart-way  to  the 
damage  thereof^  and  whereby  also  obstructions  were 
caosed  in  the  said  carriage-way  or  cartp-way,  contrary 

• 

to  the  statute  in  that  case  made  and  provided.  And 
whereas  the  said  A  Brook,  having  appeared  before  us, 
the  said  justices,  at  a  special  sessions  for  the  highways, 
held  at  the  Shire  Hall  in  Woodbridge,  in  the  said  county, 
on  the  27  th  day  of  November  instant,  in  pursuance  of  a 
summons  duly  served  upon  him  to  answer  the  sfud 
chaige,  and  the  said  offence  having  been  fully  proved 
before  us  on  the  oath  of  Greorge  Runnacles,  also  one  of 
the  surveyors  of  the  said  highways,  we,  the  said  jus- 
tices, do  hereby  order  the  said  A.  Brook  to  cause  the 
said  hedges  to  be  cut,  pruned,  or  plashed,  and  the  said 
trees  to  be  {Hoined  or  lopped,  and  the  said  obstruction 


NEW  SESSIONS  CASES, 

complained  of  to  tlie  injury  or  damage  of  the  siud  high- 
way removed,  within  ten  days  from  the  service  hereof. 
And  we  do  also  hereby  order  the  sud  A.  Brook  to  pay 
the  swn  of  6s.  6d.  to  the  said  Edmund  Jenney,  being 
the  costs  incurred  by  him  up  to  the  present  time.  G^ven 
under  our  hands  this  27th  day  of  NoTember,  1839. 

«  R  N.  Shawe. 

"  George  Thomas.* 

The  [daintiff  was  served  with  a  copy  of  the  sud  order 
on  the  28th  of  November,  being  the  day  following  the 
date  thereof. 

And  the  defendants  also,  among  other  things,  gave 
evidence  that  the  pltuntiff  afterwards,  although  more 
than  ten  days  had  elapsed  from  the  day  of  the  service 
of  the  sud  order,  had  not  caused  the  scud  hedge  to 
be  cut,  pruned,  or  plashed,  so  that  the  sun  and  wind 
should  not  be  excluded  from  the  sud  way  to  the  da» 
mage  thereof,  or  the  sud  obstruction  removed.  Where- 
apon  the  defendants,  being  surveyors  as  aforesud,  on 
the  26th  day  of  December,  1839,  proceeded  to  cut, 
prune,  and  plash  the  etdd  hedge  for  the  benefit  and  im- 
provement of  the  stud  highway,  and  to  remove  sacb  ob- 
struction as  aforesaid  to  the  beet  of  th^  skill  and  judg- 
ment, and  in  so  doing  cut  down  the  thorn  trees  or  thorns 
hereinbefore  mentioned,  for  which  catting,  pruning,  or 
plashing  this  action  was  brought. 

And  thereupon  the  counsel  for  the  defendants  in- 
sisted, that  the  pliuntiJf  could  not  m^tun  the  action 
by  reason  of  the  lease  to  B.  Butcher;  and  that  the 
trees,  bushes,  and  thorns,  tn  the  declaration  mentioned 
were  not  the  trees,  bushes,  and  thorns  of  the  said 
plaintiff,  and  were  not  excepted  from  the  said  demise. 
But  the  counsel  for  the  pluntiff  did  then  and  there  in- 
^t,  that  the  s^d  thorn  trees  or  thorns,  and  the  bushes 
and  thoms  forming  the  said  fence,  were  excepted  out  of 
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the  said  demise^  and  were  the  thorns,  thorn  trees,  and  1844. 
bushes  of  the  said  plidntiff ;  and  that  the  said  plaintiff 
oould  maintain  his  said  action  notwithstanding  his  said 
lease.  And  the  said  justices  then  and  there  held  and 
affirmedy  that  the  plaintiff  could  maintain  the  action, 
notwithstanding  the  said  demise,  and  that  the  said 
trees,  bushes,  and  thorns  were  excepted  from  the  said 
demise,  and  were  the  trees,  bushes,  and  thorns  of  the 
plaintiff. 

And  the  counsel  for  the  defendants  further  insisted, 
that  the  order  hereinbefore  mentioned  was  a  good  order 
in  point  of  law;  but  the  said  justices  then  held  and  af- 
firmed, and  directed  the  jury,  that  the  said  order  was  bad 
on  the  face  of  it 

And  the  counsel  for  the  defendants  further  insisted, 
that  the  said  order,  even  if  bad  in  law,  yet,  being  a 
subsisting  order,  the  defendants  were  justified  in  com- 
mitting the  trespasses  aforesaid  But  the  said  justices 
held,  and  affirmed,  and  directed  the  jury,  that,  if  the  said 
order  was  bad  in  law,  the  defendants  oould  not  justify 
the  said  trespasses  under  it  And  the  said  justices  fiu> 
ther  directed  the  jury,  that,  if  the  said  trees,  bushes,  and 
thorns  were,  in  fact,  cut,  pruned,  and  plashed,  by  the 
defendants,  the  jury  should  find  a  verdict  for  the  plain* 
tiff.  And  the  said  justices,  by  their  direction  to  the 
said  jury  according  to  their  opinion,  left  the  considera- 
tion thereof  to  the  jurors  aforesaid.  *^  Whereupon  &c., 
the  counsel  for  the  defendants,  conceiying  that  the  jury, 
being  directed  as  aforesaid,  were  misdirected  as  to  the 
l^al  effect  of  the  said  order,  made  their  exceptions  to 
the  said  opinion  of  the  justices;  and  the  jurors  aforesaid 
gave  then  the  verdict  aforesaid  against  the  defendants 
upon  the  issue  aforesaid,"  &c. 

The  causes  of  error  assigned  were,  *^  that  the  ssad  jus- 
tices then  and  there  held  and  affirmed,  and  directed  the 
said  jury,  that  the  stud  order  was  bad  on  the  face  of  it ; 
and  that,  if  the  said  order  was  bad  in  law,  the  said  Edward 
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1 844.'  Jermej  and  George  Bunnaclee  eould  not  joBtify  the  Baad 
trespasses  under  it ;  and  ihat»  if  the  said  trees,  boslies, 
and  thorns  were  in  fact  cut,  pmned,  and  [dashed  bj  the 
said  E.  J^iney  and  6.  Runnades,  the  jurjr  ought  to 
find  a  verdict  for  the  said  Abraham  Brook;  and  that  the 
said  justices  by  their  direction  to  the  said  jury,  aeooidr 
ing  to  thdr  opinion,  left  the  oonsideratioii  tfaerwtf  to  the 
said  jurors  albresaid ;  whereas  the  said  order  ia  not  bad 
on  the  face  of  it,  nor  ought  the  said  justices  so  to  have 
directed  the  jury,  nor  ought  the  said  jury  to  have  found 
a  verdict  for  the  said  A.  Brook,  if  the  said  trees,  boshes, 
and  thorns  were  in  fact  cut,  pruned,  and  plashed  by  the 
said  E.  Jenney  and  G.  Bunnacles,  nor  ought  the  sail 
justices  so  to  have  directed  the  said  jury.  Prayer,  that 
the  judgment  aforesaid,  for  the  errors  aforesaid,  &c.,  may 
be  reversed,  annulled,  &c. ;  and  that  the  said  £•  Jenney 
and  G.  Bunnacles  may  be  restored  to  all  things  which 
they  have  lost  by  occasion  of  the  said  judgment" 

The  case  was  argued  in  Easter  Vacation,  (May  9th». 
1844),  before  Tindal,  C.  J.;  Pollock,  C.  R;  O-eiMweO, 
J.;  and  Parke  and  Bolfe,  Bs. 

Martin  i^peared  for  the  plaintiffs  in  error,  (the  de- 
fendants below),  and  Kelly  for  the  defendant  in  onror* 
The  authorities  cited  were  Hall  v.  B^^{a),  Betey.  Aire 
and  Calder  Navigation  Companf(b),  1  Bum's  Justice,  p^ 
693,  XL  (by  Williams),  Rex  v.  Aueir^{c),  and  Begina  v» 
Martin  {d)i  but  the  argument  is  omitted,  being  iidly 
commented  upon  in  the  judgment. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court — In  this  case  the  plaintiff  below  brought  an 
action  of  trespass  against  the  defendants  for  breaking 
down  his  close,  and  cutting  down  and  destroying  the 

(a)  Salk.  674.  (c)  6  M.  &  S.  319. 

(6)  2  T.  R.  666.  (rf)  2  Q.  B.  R.  1037. 
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hedges  and  fences,  and  idling  and  cutting  down  the  i844. 
trees,  bushes,  ^and  thorns  of  the  plaintiff.  The  defend- 
ants pleaded.  Not  guilty,  by  statute ;  and,  on  the  trial 
before  my  Brother  ^^cA^&y,  it  appeared,  that  the  plain- 
tiff being  the  owner  of  a  farm,  demised  the  same  to  a 
tenant,  excepting  timber,  timber  trees,  and  all  other 
trees,  stands,  pollards,  woods,  underwoods,  bushes,  and 
thorns,  other  than  such  bushes  and  thorns  as  were  neces- 
sary for  the  repair  of  the  fences.  The  lease  contained 
a  covenant  by  the  tenant  to  cut,  cleanse,  and  scour  the 
fences  and  ditches,  and  to  keep  the  fences  in  good  re- 
pair and  condition,  the  landlord  finding  rough  wood  for 
making  such  repairs,  if  growing  on  the  premiseef,  and 
the  plaintiff  covenanted  to  find  such  wood.  Evidence 
was  tiien  given  that  the  defendants  cut  down  a  hedge 
on  the  fiufm  of  the  plaintiff,  and  adjoining  to  the  high- 
way, and  the  bushes  and  thorns  there,  particularly  six- 
te^i  thorn  trees  of  fifty  years'  growth,  which  never  had 
been  cut  down  before,  but  which  grew  on  the  side  of 
the  bank  in  the  hedge.  The  defendants  called  witnesses 
to  prove  that  the  alleged  thorn  trees  were  only  thorns, 
and  that,  they  being  surveyors  of  the  highways,  a  cer- 
tain carriage-way  there  was  prejudiced  by  the  shade  of 
the  hedge,  and  the  exclusion  of  the  sun  and  wind  tiiere- 
by,  and  that  the  hedge  obstructed  the  Mghway ;  that 
they  apphed  to  a  justice  of  the  peace,  and  afterwards 
obtained  the  ibUowii^  order  of  two  justices  at  the  spe- 
cial sessions  for  the  highways.  (His  Lorddiip  read  .the 
order),  'fina  order  was  served  on  the  plaintiff,  and  he 
did  not  within  ten  days  cause  the  hedges  or  trees  to  be 
cat,  pruned,  or  plashed,  so  that  the  sun  and  wind  should 
not  be^  excluded,  nor  did  he  remove  the  obstruction; 
thereupon  the  defendants,  as  surveyors,  cut,  pruned,  and 
plashed  the  hedge,  and  removed  the  obstruction,  and  in 
so  doing  cut  down  the  thorns  or  thorn  trees.  (His  Lord- 
ship then  gave  judgment  on  the  first  question,  namely, 
as  to  the  efibct  of  the  exceptions  in  the  lease). 
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The  Becond  objection  taken  on  die  trial  was  to  die 
validity  of  the  order  of  tbejnBtices.  My  Brother  .<4teft«r- 
leif  ruled  that  the  order  was  altogedier  bad  on  the  face 
of  it  The  defendanta  then  inusted,  that,  if  it  waa  soj 
Btill  they  were  justified  in  acting  aa  they  did,  there  being 
a  Bub^Btang  order  unappealed  from  and  disobey^  T^e 
learned  Judge  held,  that  Uie  defendanta  were  not  jus- 
tified  unless  the  order  was  valid ;  and  in  the  propriety 
of  this  latter  ruling  we  all  concnr,  being  of  o[nnion  tliBt 
the  surveyors  cannot  act  unless  there  has  been  a  pre- 
vious default  of  tlie  party  in  obeying  a  valid  order.  It 
is  no  answer  to  say,  that  the  party  might  have  appealed 
from  it^  and  that,  if  he  did  not,  third  petBona  might  act 
as  if  he  had  acquiesced ;  so  to  hold  would  in  effect  be  to 
deprive  parties  of  part  of  the  time  for  appeal  allowed 
by  the  statute,  namely,  fourteen  days,  the  surveyors 
being  autliorized  to  act  at  the  expiration  of  the  first  ten. 

l^e  only  remaining  question  is,  whether  the  direo- 
lion  of  the  learned  Judge,  that  the  order  was  invalid 
alt<^ther,  can  be  supported;  and  we  think  it  caD- 
not^  and  that  it  is  bad  in  part  only.  When  this  cause 
WAS  before  the  Court  of  Queen's  Bench  afW  the  firat 
trial,  the  Court  directed  a  new  trial ;  (my  Brother  PatU- 
ton  having  been  of  opinion,  on  the  trial,  that  the  order 
was  good,  and  a  protection  to  the  surreyor^  as  to  all 
they  did)  j  the  Court,  and  my  Brother  Patteton  also  on 
fiirther  oonBideration,  thinking  that  the  order  was  bad ; 
and  the  principal  ground  assigned  was,  that  the  direc- 
tion in  the  order,  "  to  cut,  prune,  and  plash,"  was  gene- 
ral, without  any  description  of  the  extent  to  which  it. 
waa  to  be  done,  so  that  any  cutting,  pruning,  or  plash- 
ing would  have  been  a  compliance  with  the  order.  This 
was  all  that  was  necessary  to  be  decided  on  a  motion  for 
a  new  trial :  but  we  are  now  called  upon  to  decide  whe- 
ther the  order  wae  altogether  invalid ;  for,  if  it  was  in- 
valid in  part  only,  and  the  remainder  was  a  justificatioD 
for  any  of  the  acts  done,  the  direction  of  my  Brother 
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Atcherlty  was  wrong.  In  the  argument  before  us  it  was  1344. 
contended,  that  the  construction  of  the  order  by  the 
Court  of  Queen's  Bench  was  wrong,  and  that  it  was 
plain  that  the  justices  intended  that  the  cutting,  pruning, 
and  plashing  should  be  made  to  such  an  extent  as  to  re- 
move the  obstruction  to  the  access  of  the  sun  and  wind 
to  the  road,  as  well  as  the  obstruction  to  the  highway 
itself,  by  the  hedges  and  trees  adjoining.  We  cannot, 
however,  concur  in  this  mode  of  reading  the  order;  we 
agree  that  a  reasonable  construction  must  be  put  upon 
the  whole  instrument,  without  making  any  intendment 
for  or  agunst  it.  But  it  appears  to  us  by  the  context^ 
which  contains  a  recital  of  the  summons,  that  the  exclu- 
sion of  the  sun  and  wind  by  the  trees  and  hedges,  and 
the  obstruction  to  the  road,  are  treated  as  different 
things,  as,  indeed,  the  enactment  of  the  statute  5  &  6 
WilL  4,  c  60,  s.  65,  clearly  intended.  And,  conse- 
quently^  there  should  be  a  direction  in  the  order,  which 
there  is  not,  as  to  the  extent  to  which  the  cutting  and 
pruning  should  take  place,  with  reference  to  the  injury 
to  the  high  road  by  the  exclusion  of  the  sun  and  wind. 
If  the  order  had  followed  the  summons  in  this  respect, 
and  directed  the  plaintiff  to  cut,  prune,  and  plash  the 
hedges,  and  prune  and  lop  the  trees^  so  as  to  prevent  the 
sun  and  wind  from  being  excluded,  it  might  have  been 
sufficient,  without  any  more  precise  direction  as  to  the 
number  of  feet  or  inches  that  were  to  be  cut  and  pruned. 
We,  therefore,  agree  with  the  Court  of  Queen's  Bench 
in  the  view  which  they  took  of  this  part  of  the  order. 
But  it  is  said,  that  the  remainder  of  the  order  is  good, 
and  is  sufficient  to  justify  the  def^idants  in  removing 
any  actual  obstructions  to  the  highway  by  the  trees  or 
hedges,  or,  at  leasts  such  as  were  caused  by  the  project^ 
ing  branches  of  the  trees  or  hedges,  and  which  might  be 
removed  by  cutting,  plashing,  lopping,  or  pruning,  though 
it  would  not  justify  such  further  cutting  as  was  neces- 
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1844.  sary  to  prevent  the  hedges  or  trees  from  dama^g  the 
road,  by  excluding  the  sun  and  wind.  We  are  of  opinion 
that  the  order  in  this  respect  is  good,  and  that,  reading 
the  summons  and  the  order  together,  it  suffidently  ap- 
pears that  there  is  a  complaint  by  the  surveyor  of  the 
obstruction  to  the  road  by  the  hedges  and  trees,  which 
required  the  cutting,  plashing,  pruning,  and  lopping, 
and  a  direction  to  remove  that  obstruction.  So  fiur, 
however,  as  it  relates  to  the  trees,  the  order  is  defective, 
as  there  is  no  statement  that  they  were  not  phmted  for 
ornament,  or  shelter  to  a  hop-ground,  &c.,  which  ixees 
are  excepted  in  the  65th  section*  It  is  good,  however, 
with  respect  to  the  hedges. 

It  was  also  objected  to  the  order,  that  it  was  altogether 
void,  for  the  want  of  a  statement  that  the  plaintiff  was 
the  owner  of  the  land  next  adjoining  to  the  road ;  but 
we  think  the  statement,  that  the  trees  were  growing 
on  the  plaintiff's  farm,  and  on  the  side  of  ihe  road,  is 
equivalent  to  it;  they  could  not  be  growing  on  the  road- 
side unless  they  were  dose  to  it,  according  to  the  stricteat 
construction  of  the  law. 

We  are,  therefore,  of  opinion  that  the  order,  though 
informal,  is  good  in  part,  and  gave  authority  to  the 
defendants  to  cut,  prune,  and  plash  the  hedges,  bo  as  to 
remove  the  actual  obstruction  to  the  cart-way  occadoned 
by  the  branches  of  the  thorns,  bushes,  and  shrubs  form- 
ing part  thereof,  but  no  further.  Therefore,  there  must 
be  a  venire  de  novo ;  and  on  the  new  trial  the  jury  will 
have  to  inquire  whether  the  defendants  did  more  than 
this,  and  to  assess  the  damages  incurred  by  the  plaintifl^ 
if  they  did.  This  view  of  the  case  may  put  an  end  to 
the  necessity  for  further  proceedings. 

Venire  de  novo  awarded. 

END  OF   TRINITY  VACATION. 
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1844. 


Court  of  ^utfn'»  1Senri)« 


MICHAELMAS  TERM,  1844. 


In  the  Matter  of  Besset. 

Jacques  besset,  a  native  of  Prance,  was,  in  The  stat.  6  &  7 
September  huat,  oonunitted  to  Giltspur-street  Prison  by  citing  a  oon- 
the  Lord  Major  of  London,  under  the  stat.  6  &  7  Vict.  J^^^^^^li^ 
c  75  (a).  The  warrant  of  commitment  was  as  follows : —  J«»'7  «>d  the 

^  '  King  ot  the 

French,  pro- 
Tides  for  the  mntnal  deHTenng  up  to  jnstice  persons,  who,  heing  accused  of  certain  offences 
therein  specified,  (inter  alia,  nrandolent  banlcmptcy),  committed  in  one  country,  shall  be 
fovnd  wiuin  the  territodes  oif  the  other;  and  empowers  a  jostiee  in  England,  upon  a  r«- 
fuuUion  duly  BMde  in  the  name  of  the  King  of  the  French,  and  signified  by  the  warrant 
of  Uie  Secretary  of  State,  &c.,  to  such  justice,  to  issue  his  warrant  for  the  apprehension 
of,  and  to  oommH»  the  person  aoeosed  to  gaol,  there  to  remain  wiHi  d^Hwertd  pumumt  to 
weA  reqtdaitUm. 

A  Frenchman  was  committed  under  the  above  statute  upon  a  charge  of  fraudulent  bank- 
ruptcy committed  in  France.  Hie  warrant  of  commitment  directing  the  gaoler  to  keep 
him  in  custody  "  tmiil  he  eMi  be  dieeharged  by  due  eoureetiflaw,"  was  held  insufficient. 

The  right  to  a  habeas  corpus  ia  by  the  oommon  law,  and  not  created  by  statute. 

(a)  Section  1.  **  Whereas  by  a  terms  assassination,  parricide,  in- 

oooTentioB  between  Her  Mtj^^ty  faatioide,  and  poisoiiing),  or  of 

and  the  King  of  the  French,  an  attempt  to  commit  murder,  or 

signed  at  London,  on  the  ISth  of  forgery,  or  of  fraudulent  bank- 

of  febraary,  1843,  the  ratifica-  raptoy,  committed  within  the  ji^ 

tions  whereof  were  exchanged  at  risdiotion  of  the  requiring  parfy, 

London   on   the   13th   day   of  should  seek  an  asylum,  or  should 

March,  in  the  same  year,  it  was  be  found  within  the  territories  of 

agreed,  'that  the  high  contract'  the  other;    provided   that-  this 

ing  parties  should,  on  requisition  should  be  done  only  when  the 

made  in  their  name  through  the  commissioa  of  the  crime  should  be 

nK>^"**¥  of  their  respective  diplo*  so  established  as  that  the  laws  of 

matic  agents,  defiver  up  to  ju»-  the  country  where  the  fugitive  or 

tice  persons  who,  being  accused  person  so  accused  should  be  found 

with  the  crimes  of  murder,  (oom-  would  justify  his  a^rehension 

prehending  the  erimee  designated  and  commitment  for  ferial,  if  the 

in  the  Fceneh  penal  oode  by  the  crime  had  been  there  Momitted;' 
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^'  To  all  and  every  the  constables  and  other  officers  of 
the  peace  for  the  city  of  London,  and  the  liberties 
thereof,  whom  these  may  concern,  and  to  the  keeper 
of  the  Giltspur-street  Prison,  in  London. 
'^  London^  to  wit. — These  are  in  her  Majesty's  name 

to  command  you  and  every  of  you  forthwith  safely  to 

and  it  is  by  the  said  convention  dited  diplomatic  agent,  to  deliver 

further  stipulated, '  that,  on  the  up  to  justice  any  person  who, 

part  of  the  British  Government,  being  accused   of  having  com- 

the  surrender  should  be  made  mitted,  after  the  ratification  of 

only  on  the  report  of  a  Judge  or  the  said  convention,  the  crime 

magistrate    duly    authorized    to  of  murder  (comprehending  the 

take    cognizance    of    the    acts  crimes  designated  in  the  French 

charged  against  the  iiigitive  in  penal  code  by  the  terms  assassina- 

the  warrant  of  arrest  or  other  tion,  parricide,  infanticide,   and 

equivalent  judicial  document  is-  poisoning),  or  of  an  attempt  to 

sued  by  a  Judge,  or  competent  commit  murder,  or  of  forgery,  or 

magistrate  in  France,  and  like-  of  fraudulent  bankruptcy,  within 

wise   clearly  setting    forth    the  the  territories  and  jurisdiction  of 

said  acts ;'  and  it  is  by  the  said  his  said  Majesty  the  King  of  the 

convention  iiirther  stipulated  and  French,  shall  be  found  within  the 

agreed,   'that  the  expenses  of  dominions  of  her    Majesty,    it 

any  detention  and  surrender  made  shall  be  lawful  for  one  of  her 

in  virtue  of  the  stipulations  here-  Majesty's  principal  secretaries  of 

inbefore  recited  should  be  home  state,  or  in  Ireland  for  the  chief 

and  defrayed  by  the  government  secretary  of  the  Lord  Lieutenant 

in  whose  name  the  requisition  of  Ireland,  and  in  any  of  her 

should  have  been  'made  ;'  and  it  Majesty's  colonies  or  possessions 

is  by  the  said  convention  further  abroad  for  the  officer  administer- 

stipulated  and  agreed,  *  that  the  4ng  the  government  of  any  such 

provisions  of  the  said  convention  colony  or  possession,  by  warrant 

should  not  apply  in  any  manner  to  under  his  hand  and  seal,  to  signify 

crimes  ofmurder,  forgery,  or  firau-  that  such  requisition  has  been  so 

dulent  bankruptcy  committed  an-  made,  and  to  require  all  justices 

tecedently  to  t  he  date  thereof, '&c.  of  the  peace  and  other  magis- 

And  whereas  it-is  expedient  that  trates  and  officers  of  justice  within 

provision  should  be  made  for  car-  their  several  jurisdictions  to  g«>- 

rying  the  said  convention  into  vem  themselves  accordingly,  and 

effect :   be  it  therefor^  enacted,  to  aid  in  apprehending  the  per- 

that  in  case  requisition  be  duly  son  so  accused  and  committing 

made,  pursuant  to  the  said  con-  such  person  to  gaol,  for  the  por- 

vention,  in  the  name  of  his  Ma-  pose  of  being   delivered  up  to 

jesty  the  Kin^  of  the  French,  by  justice,  according  to  the  provi- 

his  ambassador  or  other  accre-  sibns  of  the  said  convention,  and 
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deliver  into  the  costodj  of  the  said  keeper  the  bodj  of  i844« 
Jacques  Besset,  being  chained  before  me,  one  of  her  ^""■^' 
Majesty's  justices  of  the  peace  in  and  for  the  said  city 
and  liberties,  by  the  oaths  of  Philip  Antoine  Mathieu 
and  others,  taken  and  sworn  in  th6  presence  and  hearing 
of  the  said  Jacques  Besset;  for  that  the  said  Jacques 
Besset  is  accused  of  having  conunitted  in  France  the 
crime  of  fraudulent  bankruptcy,  (as  appears  by  the  war-* 
rant  of  arrest  issued  by  a  competent  Judge  in  France^ 
and  duly  authenticated  before  me ;  and  as  also  appears 
by  the  warrant  of  one  of  her  Majesty's  principal  Secre- 
taries of  State,  requiring  me  to  take  cognizance  of  such 
crime),  the  s^d  crime  and  the  acts  done  being  clearly 
set  forth  and  proved  before  me  by  the  oaths  of  Philip 
Antoine  Mathieu  and  others:  whom  you,  the  said  keeper, 
are  hereby  required  to  receive,  and  him  in  your  custody 
safely  keep  until  he  shall  be  dischaiiged  by  due  course 
of  law;  and,  for  so  doing,  this  shall  be  to  you,  and  each 
of  you,  a  sufScient  warrant  Given  under  my  hand  and 
seal  the  28rd  day  of  September,  1844. 

(Signed)     "  "Wm.  Magnay,  Mayor."(L.  s.) 

The  prisoner  being  brought  up  by  writ  of  habeas  cor- 
pus, the  return  set  forth  the  warrant  of  commitment. 

thereupon  it  shall  he  lawful  for  trial  of  the  person  so  accused  if 

any  justice  of  the  peace,  or  other  the  crime  of  which  he  or  she 

person  having  power  to  commit  shall  he  so  accused  had   heen 

for  trial  persons  accused  of  crimes  there  committed,  it  shall  he  law- 

against  the  laws  of  that  part  of  ful  for  such  justice  of  the  peace, 

her  Majesty's  dominions  in  which  or  other  person  having  power  to 

such  supposed  offender  shall  he  commit  as  aforesaid,  to  issue  his 

foundy  to  examine  upon  oath  any  warrant  for  the  apprehension  of 

person  or  persons  touching  the  such  person,  and  also  to  commit 

truth  of  such  charge,  and,  upon  the  person  so  accused  to  gaol, 

such   evidence  as  according  to  there  to  remain  until  delivered 

the  laws  of  that  part  of  her  Ma-  pursuant  to  such  requisitioii  aa 

jesty 's  dominions  would  justify  the  aforesaid." 
apprehension  and  committal  for 

VOL.  I.  B  B  N.  8.  C. 
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1844.  E.  James  shewed  cauge. — The  writ  of  habeas  oorpua 

la  re  Bsssbt.  ^^^^  ^^^  ^^  ^^^  ^  person  in  the  situation  of  the  prisoner. 
He  is  a  native  of  France,  and  is  in  custody  here,  changed 
with  a  crime  oonunitted  in  France  (a).  [Lord  Denman, 
C.  J. — The  first  section  of  the  statute  concludes  with 
these  words :  ''  and  also  to  commit  the  person  so  accused 
to  gaol,  there  to  remain  imtil  delivered  pursuant  to  such 
requisition  as  aforesaid;"  such  requiution  being  ''one 
dulj  made,  pursuant  to  the  said  convention,  in  the 
name  of  his  Majesty  the  King  of  the  French^  by  his 
ambassador,  or  other  accredited  diplomatic  agent,  to  de- 
liver up  to  justice,*'  &c.  This  warrant  orders  the  pri- 
soner to  be  kept  in  custody  ''until  he  shall  be  discharged 
by  due  course  of  law.'']  The  directions  of  the  statute 
have  been  complied  with.  The  requisition  has  been 
duly  made,  and  the  warrant  of  the  Secretary  of  State 
has  been  issued,  so  that  the  magistrate  has  been  pro- 
perly put  in  motion.  The  warrant  directing  the  pri* 
soner  to  be  kept  in  custody  "until  he  shall  be  dis- 
charged by  due  eourse  of  law "  is  not  defective.  In 
GoJjTs  case  (3),  a  collector  of  rates  was  committed  by  a 
warrant  of  two  justices,  for  refusing  to  account  and  pay 
over  monies  he  had  received,  which  concluded  by  direct- 
ing the  gaoler  to  keep  him  in  custody  until  he  should 
be  discharged  by  due  course  of  law ;  but  the  Court  held 
the  commitment  good,  and  that  it  was  the  same  as  if 
the  warrant  had  directed  the  gaoler  to  detain  the  party 
until  he  had  accounted.  Beliance  will^  no  doubt,  be 
placed  by  the  other  side  on  Mashes  case  (c),  where  the 
Court  said,  "  The  true  distinction  is,  that,  where  a  man 
is  committed  for  any  crime,  either  at  common  law  or 

(a)  M.  Chambert  objected  to  hnme'e  eostf  3  B.  &  A.  420 ; 

the  use  of  affidavits  for  the  pur*  and  WatsoH*8  cobs^  9  A.  &  £• 

poee  of  shewing  tfaeie  facts,  and  731. 

contended  the  Court  could  only  (h)  3  M.  &  S.  203. 

look  at  the  return;  hut  see  Hob-  (c)  2  W.  Bl.  805, 


I 


r 
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created  by  act  of  Parliament,  for  which  he  is  punish* 
able  by  indictment,  there  he  is  to  be  committed  till  dis- 

* 

diarged  by  due  course  of  law ;  but^  when  it  is  in  pur- 
suance of  a  special  authority,  the  terms  of  the  conunit- 
ment  must  be  special,  and  exactly  pursue  that  authority." 
Here  the  magistrate  has  pursued  his  authority.  Sup- 
posing the  warrant  to  be  defective,  the  Court  has  power 
to  remand  the  prisoner  when  it  appears  from  the  depo- 
sitions that  an  offence  has  been  committed  known  to 
the  laws  of  France.  This  writ  appears  to  issue  under 
the  31  Car.  2,  c.  2,  for  the  58  Geo.  3,  c.  100,  does  not 
relate  to  crimes.  The  preamble  of  the  31  Car.  2  men- 
tions the  king's  subjects,  and  the  different  sections  of  the 
act  contemplate  only  such  offences  as  could  be  tried  in 
this  country.  In  Rex  y.  Mackintosh  (a)  it  was  held,  that 
a  person  committed  for  treason  done  in  Scotland  was  not 
within  the  Habeas  Corpus  Act 

Montague  Chambers^  for  the  prisoner,  was  not  heard. 

Lord  Denman,  C.  J. — It  may  be  matter  of  regret, 
and  it  is  a  misfortune,  that  the  first  application  under 
this  act,  which  may  be  so  important  to  the  interests  of 
the  two  countries,  and  indeed  to  justice  throughout  the 
world,  should  have  such  a  termination.     We  have  not 
any  power  over  the  prisoner,  neither  has  the  gaoler,  but 
that  which  the  late  act  of  Parliament  has  conferred 
Now,  when  we  come  to  look  at  the  warrant,  it  appears 
to  be  perfectly  dear  that  the  power  ^ven  here  to  arrest 
the  party  is  one  which  has  not  been  strictly  and  cor- 
rectly pursued.      The  warrant,   therefore,   cannot  be 
maintained.     Then  we  are  applied  to  for  the  purpose 
of  remanding  the  prisoner  as  a  person  accused  of  a 
crime.     But  we  know  nothing  of  this  crime,  except 

(a)  1  Stra.  308. 
BB  2 
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1844»  from  the  warranty  and^  when  we  refer  to  that,  we  find 
InreBsssBT,  ^^  ^^  ^  defective  in  some  most  important  respects. 
We  have  not  any  power  but  under  this  statute ;  and,  if 
its  provisions  are  not  clearly  complied  with,  we  have  no 
power  at  all  in  the  matter.  It  would  have  been  im- 
necessaiy  to  pass  this  statute  if  the  application  made  by 
the  learned  counsel  had  been  one  which,  without  such  a 
statute,  we  could  entertain  solely  upon  the  authority  of 
the  statements  in  the  depositions  annexed  to  the  warrant. 
It  is  fit  that  it  should  be  understood  that  this  is  an 
application  for  a  habeas  corpus  at  common  law.  The 
right  to  make  such  an  application  was  not  first  created 
by  the  acts  of  Car.  2  and  Greo  3.  It  is  a  right  as  old 
as  the  law,  and  was  expressly  declared  by  the  Bill  of 
Bights  to  be  so.  Those  statutes  only  provide  means  to 
facilitate  the  claiming  of  this  right. 

Williams,  Colebidoe,  and  Wightman,  Js.,  con- 
curred. 

The  prisoner  was  discharged. 


Nov.  9ih. 

The  9  Geo.  4, 
c.  40,  8. 38, 
empowers  jus- 
tioes  to  order 
the  remoTal  of 
Insane  paupers 


The  Queen  t;.  Ellis. 

xxT  the  general  quarter  sessions  in  and  for  the  county 
of  Middlesex,  held  on  the  4th  day  of  May,  1844,  the 
following  order  was  made,  under  the  9  6ea  4,  c.  40 : — 
"  Middlesex,  to  wit. — Be  it  remembered,  that,  at  the 
lunatic  asylnm,  general  quarter  sessions  of  the  peace,  holden  by  adjoum- 
e^yhmtUh  "^®"*  **  ^^»  ^^  ^^*  before  &c,  on  hearing  an  appeal  in 
oiylum  9haU      which  the  churchwardens  and  overseers  of  the  poor  of 

JUt9€  been  ef  •  ,  . 

tabiuked,  then   the  parish  of  St  Luke,  in  the  county  of  Middlesex,  are 

to  some  public 
hospital,  or 

some  honse  dnly  licensed  for  the  reception  of  insane  persons  :"—Held,  that  this  did  not  jus- 
tify an  order  of  Middleeex  jostioes  for  the  remoTalof  an  insane  pauper  of  that  coontjr  to  a 
licensed  asylam  in  Surrey,  there  being  a  county  lunatic  asylum  in  Middleeex,  but  the  or- 
der stating  that  there  was  no  room  in  it ;  such  a  case  not  being  within  the  proyisiona  of 
the  act. 
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appelknte,  atid  Charles   Arthur    Hill  Heaton  Ellis,        i844. 
Esquire,  clerk  of  the  peace  of  the  said  county,  is  re-    f^^  qvebw 
spondent  (a),  agunst  an  order  bearing  date  the  12th  day  ^- 

of  December,  1843,  imder  the  hands  and  seals  of  John 
Tidd  Pratt,  Esquire,  and  John  Johnson,  Esquire,  two 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  sud 
county  of  Middlesex,  whereby  the  overseers  of  the  poor 
of  St  Margaret's,  Westminster,  in  the  county  aforesud, 
were  ordered  to  cause  Harriett  Ellis,  an  insane  person, 
to  be  conveyed  io  a  house  duly  licensed  for  the  reception 
of  insane  persons  in  the  county  of  Surrey,  it  appearing 
to  the  said  justices,  J.  T.  Pratt  and  J.  Johnson,  that 
there  was  not  room  or  a^icommodatUm  for  the  said  Harriett 
EJKs  in  the  county  lunatic  asylum  established  at  Hanwell, 
in  the  county  of  Middlesex;  and  against  a  certain  other 
order,  bearing  date  &c.,  under  the  hands  and  seals  of  the 
said  Jk  T.  Pratt  and  J.  Johnson,  justices  as  aforesaid  in 
and  for  the  said  county,  whereby  the  said  justices  did 
adjudge  the  settlement  of  the  said  Harriett  Ellis  to  be 
in  the  parish  of  St.  Luke,  in  the  county  of  Middlesex, 
and  did  order  the  overseers  of  the  poor  of  the  said  parish 
of  St  Luke  to  pay  the  sum  of  6^.  6d!.,  being  the  amount 
of  the  reasonable  charges  of  conveying  the  said  Harriett 
Ellis  to  the  said  licensed  house,  and  also  to  pay  to 
Peter  Armstrong,  the  keeper  of  the  said  licensed  house, 
the  sum  of  \0s,  per  week,  which  payment  the  sud  Peter 
Armstrong  was  willing  to  accept^  and  the  same  appeared 
to  the  said  justices,  J.  T»  Pratt  and  J.  Johnson,  to  be  a 
reasonable  charge  for  the  maintenance,  medicine,  cloth- 
ing, and  care  of  the  said  Harriett  Ellis  whilst  confined 
therein;  and  on  hearing  counsel  on  both  sides ;  It  is  or- 
dered, that  the  said  orders  be  severally  quashed,  sub- 
ject to  the  opinion  of  her  Majesty's  Court  of  Queen's 
JSencL     If  the  Court  of  Queen's  Bench  should  be  of    ^ 

(a)  fiy  lect  54 ;  see  Regina    gma  v.  The  Juitiett  of  Kent,  2 
?.  Skipton,  post,  p.  350,  and  Re-    Q.  B.  R.  686. 


344 


NEW  SESSIONS  CASES, 


1844. 


Thb  Qusjur 
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Eixia. 


opinion  lihat  the  said  orders  were,  under  the  circum* 
stances  stated  in  the  orders,  legally  made,  then  the 
said  orders  of  justices  are  to  stand  affirmed,  and  the 
order  of  sessions  to  be  quashed;  otherwise,  the  said 
orders  of  justices  are  to  be  quashed,  and  the  order  of 
sessions  to  be  affirmed." 

In  Trinity  Term,  (June  Ist,  1844),  Bodkin  having 
obtained  a  rule  nisi  for  quashing  the  order  of  sessions, 

Prendergast  now  shewed  cause. — This  is  an  order  for 
the  removal  of  a  lunatic  pauper,  made  under  the  9  6ea 
4,  c.  40,  s.  38  (a),  which  provides,  first,  for  the  removal 


(a)  The  statute  9  Geo.  4,  c. 
40, 8.  38,  enacts, ''  That,  upon  its 
being  made  known  to  any  justice 
of  the  peace  of  any  countyi  that 
a  poor  person  chai^eable  to  any 
parish  or  place  within  such  coun- 
ty is  deemed  to  be  insane,  either 
by  notice  from  the  overseer  of 
such  parish  or  otherwise,  it  shall 
be  lawful  for  the  said  justice,  by 
an  order  under  his  hand  and 
seal,  if  he  shall  so  think  fit,  to  re- 
quire the  overseer  of  the  poor  of 
Che  said  parish  or  place  to  bring 
the  said  insane  person  before  any 
two  justices  of  the  peace  of  the 
aaid  county,  at  such  time  and 
place  as  shall  be  appointed  by  the 
aaid  order;  and  the  said  justices 
are  hereby  required  to  call  to 
their  assistance  a  physician,  sar- 
^on,  or  apothecary,  at  the  charge 
of  the  said  parish  or  place ;  and 
if  upon  view  and  examination  of 
the  ^id  poor  person,  or  from 
other  proof,  the  said  justices  shall 
!>•  satjflfied  that  such  poor  per- 


son is  insane,  the  said  justices 
shall  make  inquiry  into  the  place 
of  last  legal  settlement  of  such 
insane  person;  and  it  shall  be 
lawful  for  them,  if  they  shall  ae 
think  fit,  by  an  order  under  their 
hands  and  seals,  directed  to  the 
said  overseer  of  the  poor,  accord- 
ing to  the  form  in  Schedule  (5)* 
annexed  to  this  act,  to  cause  the 
said  poof  person  to  be  conveyed 
to,  and  placed  in,  the  county  lu- 
natic asylum  established  under 
the  directions  of  this  or  any  fof^ 
mer  act,  for  the  county,  or  dis- 
trict of  united  counties,  for  which, 
or  any  of  which,  they  shall  act ; 
and  if  no  iueheountyhmatie  asy^ 
lum  shall  have  been  ettoMuikedf 
then  to  some  public  hospital,  or 
some  house  duly  licensed  for  the 
reception  of  insane  persons;  and 
it  shall  be  lawful  for  the  said  or 
any  other  two  justices  of  the 
peace  of  the  said  county,  from 
time  to  time,  as  occasion  may  re- 
quire, to  make  order-on  theovaiw 


*  See  the  form,  No.  6,  post,  p.  351. 
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of  insane  persoDs  to  the  oauntj  InDadc  asjlum;  or,  se- 
condly, in  case  no  lunatic  asylum  be  established,  then  to 
a  hospital,  or  licensed  private  asylum*  Here  it  appears 
on  the  face  of  the  order  that  there  wjas  a  public  asylum 
in  the  county  of  Middlesex ;  but,  because  that  was  full, 
the  mi^trates  thought  fit  to  remove  the  pauper  to  a 
private  asylum  out  of  the  county,  which  they  had  no 
authority  to  do.  It  is  dear,  on  reference  to  the  statute^ 
that  the  l^islature  has  not  provided  for  a  case  like  the 
present;  and  if  it  should  be  contended  that  it  comes 
within  the  contemplation,  although  not  within  the  words 
of  the  act,  the  answer  is,  that,  as  magistrates  can. only 


1844. 


Tub  Qubvn 

V. 

Ellis. 


seer  of  the  parish  or  place  where- 
in such  last  legal  settlement  shall 
be  adjadged  to  be  for  the  pay- 
ment of  all  reasonable  charges  of 
conveying  such  poor  person  to 
such  county  lunatic  asylum,  pub- 
lic hospital,  or  licensed  house, 
and,  if  such  poor  person  shall  be 
conveyed  to  such  county  lunatic 
asylum  or  public  hospital,  for  the 
payment  of  such  weekly  sum  fo 
the  treasurer  of  such  county  lu- 
natic asylum,  or  proper  officer  of 
such  public  hospital  respectively, 
as  shall  be  from  time  to  time  fixed 
upon  by  the  visitors  of  such  county 
lunatic  asylum,  or  as  may  be  re- 
quired by  the  regulations  of  such 
puUic  hospital;  or,  if  such  poor 
person  shall  be  conveyed  to  such 
licensed  house,  for  the  payment 
of  such  weekly  or  monthly  sum 
to  the  keeper  of  such  licensed 
house,  for  the  maintenance,  medi- 
cine, dothing,  and  care  of  such 
poor  person,  as  such  keeper  shall 
be  willing  to  accept,  and  as  shall 
appear  to  the  said  justices  to  be 
a  reasonable  charge  in  that  be- 
half; and  the  said  last-mentioned 
overseer  ih«ll  not  remove  such 


poor  person  from  the  said  house 
without  an  order  for  that  purpose 
made  by  two  justices  of  the  peace 
for  the  ooun^  in  which  such 
house  shall  be  sifuated,  after  due 
inquiry  into  the  circumstances  of 
the  case,  unless  sucb  person  shall 
have  been  discharged  as  cured: 
Provided  always,  that  the  over- 
seer or  other  person  so  conveying 
such  insane  person  to  such  county 
lunatic  asylum,  public  hospital,  or 
licensed  house  as  aforesaid,  shall, 
and  is  hereby  required  to  deliver 
a  certificate  from  the  physidaq, 
surgeon,  or  apothecary,  so  called 
to  the  assistance  of  the  justices  as 
aforesaid;  which  certificate  such 
physidan,  surgeon,  or  apothecary, 
is  hereby  required  to  give,  accord- 
ing to  the  form  in  Schedule  (6) 
annexed  to«this  act,  to  the  super- 
intendent of  such  county  lunatic 
asylum  or  public  hospital,  or  keep.* 
er  of  such  licensed  house,  as  the 
case  may  be." 

Sect.  41  makes  similar  provi- 
sion for  cases  where  the  settle- 
ment of  the  lunatic  cannot  be  as- 
oertained. 
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1844.  follow  Btriotly  the  power  given  to  them,  neither  they 
Thi  Qduh  ^°^  ^^  Coart  can  do  that  which  the  words  giving  the 
Ellis  power  do  not  authorize.  Bae  v.  Chagford{a)  is  Btrictly 
an^ogouB ;  where  Abbott,  C.  J.,  wad.,  "  This  power 
(namely,  the  power  giveii  to  magistrates  under  stat.  35 
GeiK  3,  c.  101,  B.  2)  seems  to  me  to  be  confined  to  these 
two  cases  only,  viz.  the  removal  and  deatli  of  the  pauper. 
Wliether  or  not  it  would  have  been  expedient  for  the 
l^alature  to  have  provided  for  the  present  case,  it  is  not 
for  this  Court  to  say.  All  that  we  can  do  is,  to  deter- 
mine that  the  non-removal  of  the  pauper  prevents  the 
case  from  falling  within  the  act"  If  the  Court  should 
hold  that  no  authority  has  been  given  by  the  act  for 
such  an  order  as  the  present,  then  it  will  follow  that 
this,  pauper,  like  any  other,  must  be  admitted  into  the 
parish  workhouse,  and  there  miuntained.  Another  ol>- 
jection  ia,  tliat,  ^ough  an  order  for  m^t«naace  is  made 
on  a  parish  in  Middlesex,  where  the  settlement  of  the 
pauper  is  adjudged  to  be,  yet  tlie  order  removes  her  to 
an  asylum  in  Surrey;  this  is  contrary  to  the  intention 
of  the  statute,  which  would  seem  to  confine  the  au- 
thority of  die  justices  to  the  county  in  which  they  are 
acting. 

Bodkin  and  PtishUy,  contr^ — The  question  is  import- 
ant,  as  aSecling  a  large  number  of  cases,  and  seems  to 
be  a  matter  for  the  discretion  of  the  justices.  The  44th 
section  (&)  of  the  act  extends  their  power  to  insane  per* 

(o)  4  B.  &  A.  23S.  permitted  to  go  abroad,  the  uid 

{h)  SectioD  44  eDScti,  in  the  juiticeB  ihall  make  inquii;  into 

«BW  of  an  iniRite  penon,  though  tha  drcumitancet  and   place  of 

not  chargeable,  brought  before  Iwt  legal  tettlenieiit  of  luch  in- 

justices,  that,  "  if  upon  the  exa-  aane  person,  and  it  shall  be  law- 

mlnstion  of  such  penon  deemed  ful  Sot  luch  juaticet  to  proceed  in 

to  be  inrane,  or  from  other  proof,  luch  cose  in  the  ume  manner  m 

the  said  juitices  shall  be  sati>fied  ha«  hereinbefore  been  directed  In 

that  «uch  person  is  bo  far  diaor-  the  cage  of  a  person  chargeable  to 

dered  in  hit  fien^es,  that  it  is  anj' parish  wlLhio  the  jurisdictjon 

dangeroui  Ibr  tuch  penoo  to  be  of  the  said  jiuticei,"  ftc. 
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sons  who  are  found  to  be  wandering  about  and  danger*        1844. 
ons^  whether  chargeable  to  a  parish  or  not ;  and  inas-    xhb  Quvkk 
much  as  the  45th  section  {a)  of  the  4  &  5  Will.  4,  c  76,  ^' 

(Poor  Law  Amendment  Act),  expressly  forbids  the  de* 
tention  of  all  dangerous  persons  in  workhouses  beyond 
a  certain  period,  the  greatest  inconvenience  will  arise  if 
an  order  like  the  present  cannot  be  made,  as  there  will 
often  be  no  place  to  which  lunatics  can  be  sent,  and, 
consequently,  the  44th  section  of  stat.  4  Geo.  4,  c.  40, 
will  be  a  nullity.  It  is  true  that  the  38th  section  pro- 
vides for  two  cases  only ;  but  the  proper  construction  of 
that  section  is,  that  where,  from  any  cause  whatever,  a 
county  asylum  has  become  incompetent  to  receive  a 
lunatic  pauper,  then  the  second  case  provided  for  arises, 
namely,  the  non-establishment  of  a  county  asylum,  and 
in  such  case  there  may  be  a  removal  to  a  private  asy- 
lum. Though  it  may  be  true  that  the  order  in  ques^ 
tion  is  not  within  the  express  words  of  the  statute,  yet 
the  Court  will  not  apply  the  same  strictness  of  construe 
tion  to  remedial  as  to  penal  statutes:  Doe  d.  Richardson 
V.  TTiomas{b)y  Henderson  v.  Sherborne  {c\  Edmonds  y. 
LawUy  (d) ;  but  will  always  consider  the  object  which 
the  legislature  had  in  view:  RexY.  Hall  («).  Now,  the 
object  in  view  when  stat.  9  Geo.  4,  c.  40,  was  passed,  . 
may  be  collected  from  the  preamble,  which  states  that 
the  act  is  to  provide  more  effectually  ^'for  the  care  and 
maintenance  of  pauper  and  criminal  lunatics  in  Eng- 
land," from  which,  as  well  as  from  the  38th  and  41st  (/) 

(a)  The  4  &  5  Will*  4,  c.  76*  tic,  insane  person,  or  idiot,  for 

8.  45,  provides,  "  that  nothing  in  more  than  fourteen  days,  shall  be 

this  act  contained  shall  authorize  deemed  guilty  of  a  misdemea^ 

the  detention  in  any  workhouse  nour/'&c. 

of  any  dangerous  lunatic,  insane  {h)  9  A.  &  £.  575. 

person,  or  idiot,  for  any  longer  (c)  2  M.  &  W.  239. 

period  than  fourteen  days;  and  {d)  6  M.  &  W.  285. 

every  person   wilfully  detaining  (e)  1  B.  &  C.  123. 

in  any  workhouse  any  such  luna*  (/)  Ant^,  p.  344,  345,  n. 
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1944.       sections,  it  may  be  inferred  that  the  intention  of  the 
T^Tq^k    lep8lata«  W"  to  l«»^e  no  cases  of  pauper  Innatics  with- 
V-  out  provision.     [They  cited  also,  as  to  the  construction 

'*'^'  of  statutes,  Plowden,  363,  364,  369;  Bac  Abr.,  «  Sta- 
tutes," I,  5.] — As  to  the  second  objeclion,  they  were 
stopped  by  the  Court. 

Lord  Denman,  C.  J. — I  think  the  quarter  sessions 
have  done  right  in  quashing  the  order  of  justices^  as  the 
latter  did  that  which  the  act  did  not  empower  them  to 
do.  The  distinction  that  has  been  taken  as  to  the  con- 
struction of  a(^  of  Parliament  does  not  admit  of  any 
argument  whatever  in  this  case,  nor  are  the  cases  cited 
important ;  we  diould  be»  in  fact,  making  a  new  enact* 
ment,  if  we  were  to  decide  in  the  manner  suggested  to 
us.  The  magistrates  are  to  cause  the  poor  person  to  be 
conveyed  to  the  county  lunatic  asylum,  established  under 
the  directions  of  this  or  any  former  act  for  the  county  or 
district  of  united  counties  for  which,  cr  any  of  which, 
they  shall  act;  and,  if  no  such  county  lunatic  asylum 
shall  have  been  established,  then  to  some  public  hospital, 
&c  In  this  case  the  county  asylum  has  been  actually 
established,  and  the  affirmative  words  are  quite  clear. 
It  is  not  at  all  likely  that  a  county  lunatic  asylum,  once 
established,  will,  in  a  country  like  this,  ever  cease  to 
exist;  we  must  conclude,  therefore,  that  the  legislature 
made  aU  the  previsions  which  it  thought  neoesBBy.  It 
has  been  said,  that,  if  we  hold  that  the  justices  had  not 
power  to  make  this  order,  the  paupers  must  be  supported 
in  the  parish  workhouse ;  but  we  ^cannot  on  that  account 
depart  from  the  directions  of  the  act 

Williams,  J. — I  do  not  think  that  the  argument  in 
favour  of  the  order  of  justices  is  at  all  fVirthered  by  the 
suggestion,  that,  as  the  asylum  is  perfectly  full,  we  must 
conaider  the  case  to  be  the  same  as  if  an  asylum  had  not 


V. 

Ellis. 
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been  established;  the  answer  is,  that  no  provision  has        1844. 
been  introduced  into  the  act.     If  a  case  like  the  present    7^^  quben 
had  been  contemplated  by  the  legislature^  it  would  pro- 
bably have  been  provided  for  in  the  act;  but  the  fact  of 
the  asylum  being  full  is  not  practically  the  same  as  if 
there  were  no  asylum  at  all. 

CoLERiDOE,  J. — I  am  entirely  of  the  same  opinion. 
The  object  of  the  act  was  to  provide  proper  asylums  for 
pauper  lunatics,  and  to  give  new  powers  for  removing 
them,  when  those  asylums  had  been  provided,  out  of  the 
parishes,  and  so  get  rid  of  the  miserable  parochial  care 
that  had  been  given  in  coimtry  parishes.  Two  cases  were 
supposed:  first,  if  there  was  an  asylum,  the  legislature 
assumed  it  would  be  sufficient ;  secondly,  if  there  was 
not  an  asylum,  but  only  when  there  was  not  an  asylum, 
the  lunatics  were  to  be  removed  to  some  hospital  or  li* 
censed  house.  Now  this  third  case  exists,  namely,  that 
the  county  asylum  is  full;  but  then  the  inflexible  rule 
arises,  that  persons  acting  under  a  special  power  must 
bring  themselves  within  the  terms  giving  the  power, 
and  so  we  must  keep  within  the  exact  limits  of  the  con* 
dition  which  the  act  of  Parliament  imposes.  Then  what 
is  the  condition?  That,  ^*  where  no  county  lunfitic  asylum 
shall  have  been  established, '^  then  the  paupers  may  be 
sent  elsewhere.  Here,  however,  one  did  exist,,  and  the 
justices,  therefore,  had  no  power  to  make  the  order  be- 
fore us. 

WiGHTMAN,  J. — I  perfectly  agree  that  the  ma^s** 

trates  acted  wrong,  as  they  had  no  power  under  the  act 

to  make  the  order. 

Kule  discharged. 
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1844. 
^"^    "     \  The  Queen  t>.  The  Inhabitants  of  Skiptow. 

Nov.  13M.       J  ^ 

In  an  appeal      J[n  Trinity  Term  Hall  obtained  a  rule  calling  upon 

to  the  quarter       •*/.•,  i  *  \         n         • 

eessions,  gi?en  the  defendants  to  shew  cause  why  an  order  of  sessions, 
€.^40,  %!i^l  confirming  an  original  order  of  two  justices  of  the  peace 
(against  an  or-   fo,.  the  citv  of  York,  dated  17th  of  October,  1842, 

deroftwo  •'  ^  ^  '  ' 

jfutices  made     should  not  be  quashed  for  insufficiency. 

for  the  re-      '       The  original  order,  made  under  9  Geo.  4,  c  40j 

rr^,;S^  «•  38  («).  was  ^  Mows:- 

« lunatic  asy- 

Inm),  the  clerk  of  the  peaoc)  and  not  the  jostices  making  the  order,  must  bereapondent. 

Sembie,  that,  when  the  jnstioes,  haying  called  to  their  assistance  a  medical  man,  make 
sttch  order,  the  order  should  stat6  th»  proof  (if  any)  giyen  before  them  of  the  pauper's  in* 
sanity,  or  whether  they  have  found  the  same  upon  their  own  Tiew  and  examination. 


(a)  See  the  38th  section  fully 
set  out,  ante,  p.  344. 

Sect.  54  enacts,  "  That  in  all 
.cases  where  any  person  iliall  be 
kept  in  custody  as  an  insane  per- 
son, by  order  of  any  Court  or  by 
his  Majesty's  order  subsequent 
thereunto,  it  shall  and  may  be 
lawful  for  any  two  justices  of  the 
peace  of  the  county  where  such  per- 
son shall  be  so  kept  in  custody  to 
inquire  into,  and  ascertain  by  the 
best  legal  evidence  that  can  be  pro- 


of State  shall  by  writing  under  hit 
hand  from  time  to  time  direct; 
an4  where  such  place  of  settle- 
ment cannot  be  ascertained,  silch 
order  shaU  be  made  upon  the 
treasurer  of  the  county  where 
such  person  shall  have  been  ap- 
prehended ;  but  if  it  shall  appear 
that  such  person  is  possessed  of 
such  sufficient  property  as  afdre«> 
said,  then  such  justices  shall  or- 
der and  direct  the  same  to  be  ap- 
plied to  pay  and  satisfy  the  ex-* 


cured  under  the  circumstances  of  pense  of  the  maintenance  of  such 
personal  legal  disability  of  such  person  in  the  manner  hereinbefore 
insane  person,  the  place  of  the  directed:  Provided  always,  that 
last  legal  settlement,  and  the  cir-  the  churchwardens  and  overseer^ 
cumstances  of  such  person;  and  if  of  the  parish  in  which  the  jus- 
it  shall  not  appear  that  he  or  she  tices,  or  the  major  part  of  them. 


is  possessed  of  sufficient  property 
which  can  be  applied  to  his  or 
her  maintenance,  it  shall  and  may 
be  lawful  for  such  two  justices  to 
make  order  under  their  hands  and 
seals  upon  such  parish  where  they 
adjudge  him  or  her  to  be  legally 
settled,  to  pay  such  weekly  sum 
for  his  or  her  maintenance  in 


shall  a^ljudge  any  insane  person 
to  be  settled,  may  appeal  against 
such  order  to  the  general  Ijuarter 
sessions  of  the  peace  to  be  holdeii 
for  the  county  where  such  order 
shall  be  made,  in  like  manner  and 
under  like  restrictions  and  regu- 
lations as  against  any  order  of  re- 
moval, giving  reasonable  notice 


such  place  of  custody  as  one  of    thereof  to  the  clerk  of  the  peace 
his  Migesty*s  principal  Secretaries     of  such  county,  who  ihaU  be  re- 
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"  City  of  York,  to  wit. — To  the  churchwardens  and        1844. 
overseers  of  the  poor  of  the  township  of  Skipton,  in   ^hk  Qdbbn 
the  West  Riding  of  Yorkshire.  Inhabitants  f 

"  Whereas  it  appears  to  us,  two  of  her  Majesty's  jus-  Sktpton. 
tices  of  the  peace  for  the  said  city,  having  called  to  our 
assistance  William  Marshall,  a  surgeon,  that  James 
Gill  Scowley,  chargeable  to  the  said  parish  of  St  Den- 
nis, in  the  said  city,  is  insane :  and  whereas,  by  a  T(rar- 
jant  (a)  under  our  hands  and  seals,  bearing  date  this  Hth 
of  October,  1842,  directed  to  the  overseers  of  the  poor 
of  the  said  parish  of  St.  Dennis,  we  have  directed  them 
the  said  overseers  to  cause  the  said  James  Gill  Scowley 
to  be  conveyed  to  the  house  of  W.  Matterson  and  T.  K. 
L.  Walker,  situate  at  Heworth,  in  the  coimty  of  York, 
the  sidd  house  being  a  house  duly  licensed  for  the  recep* 
tion  of  insane  persons :  and  whereas,  by  the  examina- 
tion upon  oath  of  Francis  Scowley  taken  before  us,  we 
find  and  adjudge,  that  the  place  of  the  last  legal  settle- 
ment of  James  Gill  Scowley  is  at  the  township  of 
Skipton.  We  do,  therefore,  hereby  order  you  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said 
township  of  Skipton  to  pay  to  the  said  churchwardens 


tpondeni  m  iuch  appeal^  which 
appeal  the  justices  of  the  peace 
asMinhled  at  the  said  general 
q[aarter  sessions  are  hereby  autho- 
rized and  empowered  to  hear  and 
determine,  in  the  same  manner  as 
appeals  against  orders  of  removal 
are  now  heard  and  determined." 

(a)  The  form  of  warrant  under 
sect.  38  is  given  in  Schedule  (5) 
to  the  act. 

''Whereas  it  appears  to  us, 
of  his  Majesty's  justices 
of  the  p^ace  for  the  county  of 
,  having  called  to  our  as- 
sistance ,  a  physTcian  [or 
sQigcon,  or  apothecary,  a#  the 


eate  mo^  he]^  that  ,  charge- 
able to  the  parish  of  ,  in  the 
said  county,  is  lunatic  [insane, 
or  a  dangerous  idiot,  oi  the  etue 
may  he]^  you  are  hereby  directed 
to  cause  the  said  to  be  con- 

veyed to  the  county  lunatic  asy- 
lum established  at  ,  or  to 
the  house  of  ,  situate  at 
,  in  the  county  of  , 
the  said  house  being  a  house  duly 
licensed  for  the  reception  of  in- 
sane persons. 

'*  Given  under  our  hands  and 
seals,  this       day  of 

*'  To  the  overseers  of  the  poor 
of  the  parish  of  ." 
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and  oreraeerB  of  tlie  poor  of  tbe  pariah  of  St  Dennis  the 
sum  of  U  lOi.,  being  tbe  reasonable  charges  of  con- 
Teying  the  said  James  Gill  Scowley  to  the  said  licensed 
house ;  and  also  to  pay  to  the  stud  W.  MatterKm  and 
T.  K.  L.  Walker,  the  keepers  of  the  stud  licensed  house, 
the  weekly  sum  of  8&  Gd.,  for  the  maintenance,  medi- 
(ane,  clothing,  and  care  of  the  said  James  Gill  Soowley, 
during  such  time  as  the  said  James  Gill  Scowley  shall 
be  confined  in  the  sud  licensed  house.  Griven  under 
our  hands  and  seals  this  17th  day  of  October,  1842. 
"  John  Swann,  (l.  s.) 
"  Joseph  Buckle."  (l.  a.) 

The  oveiseers  of  SUpton,  having  determined  to  ap- 
peal to  the  next  quarter  sessions  agunst  the  above 
order,  caused  notice  of  appeal,  dated  16di  Decnnber, 
1842,  to  be  addressed  to,  and  served  on  the  clerk  of  the 
peace  of  the  sud  city  of  Yoik,  on  the  two  justices  who 
ugued  the  order,  and  on  one  of  the  overseers  of  the 
parish  of  St  Dennis.  The  sesuons  were  held  on  the 
2nd  of  January,  1843,  before  the  Recorder,  wheo  the 
appeal  was  entered  and  respited  by  an  order  of  sessions, 
in  which  the  aaid  appeal  was  described  as  "  an  appeal 
by  the  churchwardens  and  overseers  of  the  poor  of  the 
township  of  Sldpton  against  an  order  of  John  Swann 
and  Joseph  Buckle,  two  justices  of  the  peace  for  tlte 
said  city."  No  respondent  was  named,  nor  was  the 
word  "  respondent "  used  or  applied  in  the  said  order 
of  sessions.  The  next  sessions  were  held  on  the  3rd  of 
April,  1843,  fourteen  days  before  which  notice  of  trial 
Was  served  upon  the  derk  of  the  peace  and  tbe  two 
justices. 

At  tbe  trial  of  the  appeal  the  appellants  otgected, 
(inter  alia),  that  tbe  order  was  bad  on  tbe  face  of  it,  be- 
cause it  did  not  shew  that  the  justices  bad  caused  tbe 
alle^;ed  lunatic  to  be  brought  befcve  them,  nor  that  they 
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had  anj  proof  of  hie  being  insane  and  chargeable,  whicb 
proof  ought  to  have  been  given  on  granting  the  order 
appealed  against,  and  stated  in  sudi  order.  The  Re- 
corder^ however^  oyemiled  the  objection,  and  confirmed 
the  order  subject  to  a  case. 

BUss  now  shewed  cause  (a). — The  rule  is,  that  all 
facts  necessary  to  shew  the  jurisdiction  of  justices  should 
be  set  forth,  or  appear  by  necessary  intendment:  Taylor 
V.  Ckmson  (b).     But  all  other  facts  will  be  inferred,  to 
support  the  order  of  sessions.     The  order,  therefore^ 
need  not  contain  evidence  to  prove  the  justices  decided 
correctly,  only  that  they  had  jurisdiction.     [tVtllunn*, 
J. — ^Win  not  the  question  turn  on  the  original  order  of 
justices?  and  does  it  not  appear  from  that  that  they 
made  it  without  evidence  as  required  by  section  38  ?] 
They  nught  find  it  on  view.     [Lord  Denman,  C.  J. — 
Then  they  should  say  sow]    They  do  so  in  efiect.    They 
recite,  that  ^^  it  appears  to  them,  having  called  before  them 
a  suigeon,  and  issued  a  warrant.''  In  the  schedule  to  sec- 
tion 38,  the  form  of  the  warrant  is  given  (c),  from  which 
it  appears  that  nothing  more  than  the  caUing  in  a  medi- 
cal man  is  necessaiy.  When,  therefore,  the  order  states 
that  they  have  issued  a  warrant,  and  sets  out  all  the 
facts  that  the  warrant  requires,  it  is  sufficient.     The 
justices  are  required  to  do  what  is  reasonable,  but  are 
not  obliged  to  find  that  it  was   reasonable.     [Lord 
Denmany  C.  J. — The  form  of  the  warrant  may  be  per^ 
fectly  right  if  it  foUow  the  direction  of  the  statute,  but 
the  order  would  not  be  right]     The  Court  cannot  in- 
quire into  the  validity  of  the  original  order  here ;  this 
rule  18  to  shew  cause  why  the  order  of  stmans  should 
not  be  quashed.   And  if,  therefore^  the  order  of  sessiona 

(a)    Several  objectiont  vere  appear  from  the  argument, 
taken  to  the  order  of  juetices  and        (6)  2  Q.  B.  R.  978. 
of  the  sessions,  but  those  on  which        (c)  Aut^,  p.  351,  n. 
the  case  was  decided  sufficiently 
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1844. 

^ — . — ' 

Tbb  Qubsn 

Inhabitants  of 
Skipton. 
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1844. 


The  Queen 

V. 

Inhabitants  ot 
Skipton. 


IS  bad  on  account  of  there  having  been  no  appeal,  that 
alone  will  be  quashed,  and  the  order  of  justices  will  re- 
main: Sex  y.  Harrowby{a)y  Rex  y.  The  Justices  of  Midr- 
dlesex  (ft).  In  this  case  the  sessions  had  no  jurisdiction 
to  hear  the  appeal,  as  the  clerk  of  the  peace,  though 
notice  of  appeal  was  ^yen  to  him,  was  not  made  re- 
spondent, which  is  required  by  section  54,  but  the  jus- 
tices who  made  the  order:  Regina  y.  Tlie  Justices  of 

Kent  (c). 

■% 

Han,  contn^  was  stopped  hj  the  Court 

Feb  Cubiam  (d). — The  rule  must  be  absolute  in  its 

terms. 

Order  of  sessions  quashed  (e). 


(a)  Burr.,  S.  C,  p.  102. 

(b)  5  A.  &  £.  626. 

(e)  2  Q.  B.  R.  686.  See  Re- 
gina  y.  Pixley,  12  Law  J.,  N.  S., 
M.  C.|  87. 


{d)  Lord  Demnofi,  C.  J.,  WU- 
liams,  Coleridge,  and  Wightmanp 
Js. 

(0)  See /{f^tna  V.  TheJuttieee 
of  Cornwall,  p6tt. 


Nov.  \Zth, 


Warrants  of 
commitment 
nnder  atat. 


In  the  Matter  of  Gray  and  Another. 

JLN  this  case,  John  Gray  and  Hugh  Blaney,  two  pri- 
soners in  the  house  of  correction  at  Salford,  in  Lanca- 
8. 3,  which  do '  shire,  had  been  brought  up  before  this  Court  in  obe- 
notreritea        dience  to  a  writ  of  habeas  corpus  cum  causft,  directed 

conviction,  are  ^  . 

to  be  oonstnied  to  the  gaoler,  in  order  to  be  discharged.     The  warrant 

as  oonYictionB,  ,  i_«i./-^         i-jt_         •         •  j         ji.*i 

and  everything    Under  which  Gray  had  been  unpnsoned,  and  which  was 

neoessacy  to 
shew  jurisdic- 
tion most  ap- 
pear on  the 
race  of  them  to 

haye  been  done  by  the  magistrate.  Therefore,  a  warrant  of  commitment  redting  that 
*'  whei^eas  J.  6.  was  dnly  brought  before  me  to  answer  the  said  complaint,  and  I  tte  said 
justice  duly  iherefipoH,  then  and  there,  in  the  preeenee  a»  well  qf  the  ettid  J.  J.  [com- 
plainant], ai  qf  the  ettid  J,  O,,  did  examine  and  inquire  into  the  proqfe  and  allegationa 
of  the  said  parties  touching  the  matter  of  the  said  complaint,"  &c.,  was  held  bad,  as  it  did 
not  shew  that  the  witnesses  were  examined  on  oath,  or  in  the  presence  of  defendant. 
Semble,  that  such  warrants  should  set  out  the  evidence  taken  before  the  m^gistraties. 


part  of  the  return  to  the  writ,  was  as  follows : — 

"  County  of  Lancaster. — To  the  constables  of  Aspull 
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in  the  said  county^  and  to  the  keeper  of  the  house  of 
correction  at  Salford^  in  the  said  county^  and  each  of 
them. 

'^  Whereas,  information  and  complaint  have  this  day 
been  made  unto  me,  the  Hon.  Colin  Lindsay,  one  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  and  residing  within  the  said  county,  by  John 
Johnson  [at  his  colliery  at  Aspull  aforesaid]  (a),  at 
AspuU,  in  the  said  fsountj,  coal  master,  upon  the  oath 
of  the  said  John  Johnson,  that  John  Gray,  of  Aspull, 
in  the  said  county,  collier,  did  contract  with  the  said 
John  Johnson  to  serve  him  as  a  collier,  at  his  works  at 
Aspull  aforesaid,  for  the  term  of  twelve  months  from 
the  ^Ist  day  of  September  last,  and  did  afterwards,  to 
wit,  on  the  2nd  day  of  October,  1844,  absent  himself 
from  his  said  service,  before  the  term  of  his  said  con- 
tract was  completed,  contrary  to  the  form  of  the  sta- 
tute in  that  case  made  and  provided :  and  whereas,  in 
pursuance  of  the  statute  in  that  case  made  and  provided, 
the  said  John  Gray  was,  on  this  11th  day  of  October 
[instant],  at  Wigan,  in  the  said  county,  duly  brought 
before  me  to  answer  the  said  complaint,  and  I,  the  said 
justice,  duly  thereupon,  then  and  there,  in  the  presence 
as  well  of  the  said  John  Johnson  as  of  the  said  John 
Gray,  [did]  examine  and  inquire  into  the  proofs  and 
allegations  of  the  said  parties  touching  the  matter  of 
the  said  complaint,  and  upon  due  consideration  had 
thereof^  I  have  adjudged  and  determined  that  the  said 
John  Gray  did  contract  with  the  said  John  Johnson, 
to  serve  him  as  a  collier  [to  wit,  on  &c.,  enter  upon  the 
said  servicel  for  the  sud  term  of  twelve  months,  and 

(a)  Tbe  words  between  brae-  the  Court,  but  Gray  only  had 

kets  were  introduced  in  Blaney's  been  brought  up  by  habeas  cor- 

commitment,  which,  in  other  re-  pus,  as  it  was  agreed  that  Blaney's 

spects,  was  the  same  as  Gray's,  case  should  abide  the  decision  in 

Both  commitments  were  before  the  other. 

VOL.  I.  CO  N.  8.  C. 
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1844.  .did  aiterwards,  before  the  term  of  his  said  contract 
was  completed,  to  wit,  on  the  said  2nd  day  of  October, 
in  the  year  aforesaid,  unlawfully  absent  himself  firom 
his  said  service,  contrary  to  the  form  of  the  statute  in 
that  case  made ;  and  I  do,  therefore,  convict  him,  the 
said  John  Gray,  of  the  offence  and  ndisdemeanour  afore- 
said. These  are,  therefore,  to  command  you,  the  said 
constables,  forthwith  to  convey  the  said  John  Gray  to 
the  said  house  of  correction  at  Salford  aforesaid,  and  to 
deliver  him  to  the  keeper  thereof,  together  with  this 
warrant,  and  you  the  ssud  keeper  to  receive  the  said 
John  Gtej  into  your  custody,  in  the  smd  house  of  cor- 
rection, and  him  there  safely  to  keep  for  the  space  of 
three  months  from  the  date  hereof,  and  for  your  ao 
doing  this  shall  be  your  sufficient  warrant.  Given 
under  my  hand  and  seal  the  11th  day  of  October,  1844. 

(Signed)    "  Colin  Lindsay,  (l.  b.)** 

Bodkin  and  Huddleston  now  contended  against  the 
validity  of  the  return. — The  document  which  has  been 
returned  with  the  prisoner,  and  by  virtue  of  which  he 
has  been  kept  in  custody,  has  been  drawn  up  under 
Stat.  4  Gea  4,  c.  34,  s.  3  (a).     Such  instruments  are  to 

(a)  Section  3  enacts,  that.  '*  If  ties),  or  having  entered  into  such 

any  servant   in   husbandry,  or  service,  shall  absent  himself  or 

any  artificer,  calico-printer,  handi-  herself  from  his  or  her  service 

craftsman,  miner,  collier,  keeler,  before  the  term  of  his  or  her  con - 

pitman,  glassman,  potter,  labour^  tract,  whether  such  contract  shall 

er,  or  other  person,  shall  con*  be  in  writing  or  not  in  writing, 

tract  with  any  person  or  persons  shall  be  completed,  or  neglect  to 

whomsoever  to  serve  him,  her,  or  fulfil  the  same,  or  be  guilty  of  any 

them,  for  anytime  or  times  what-  other  misconduct  or  misdemea- 

soever,  or  in  any  other  manner,  nour  in  the  execution  thereof^  or 

and  shall  not  enter  into  or  com-  otherwise  respecting  the  same, 

mence  his  or  her  service  accord-  then  and  in  every  such  case,  it 

ing  to  his  or  her  contract,  (such  shall  and  may  be  lawful  for  any 

contract  being  in  writing   and  justice  of  the  peace  of  the  county 

signed  by  the  contracting  par-  or  place  where  such  servant  in 
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be  GODsidered  as  containing  both  commitment  and  con- 
viction in  one:  2»  re  Tordofi  (a).  There  are  several 
objections  to  this,  of  which  two  are  clearly  fataL 

1.  It  does  not  appear  on  the  face  of  the  document 
that  any  witnesses  in  support  of  the  charge  were  ex- 
amined on  oath.  In  re  J^me*  (b)  is  decisive  on  thia 
objection.     Paley  on  Convictions^  p*  42. 

2*  It  does  not  i^pear  that  the  witnesses  were  sworn 
before  the  justice  in  the  fMresence  of  the  prisoner. 

The  words,  ^^  duly  brought  before  me  to  answer  the 
said  complaint,  and  I  the  said  justice  duly  thereupon,  then 
and  there,  in  the  presence  as  w^  of  the  said  John  John- 
son as  of  the  said  John  Gray,  examine  and  inquire  into 
the  {»x)ofs  and  allegations  of  the  said  parties  touching- 
the  matter  of  the  said  complaint,"  &c,  are  no  answer  to 
these  objections,  as  it  is  quite  consistent  with  anything 
that  is  stated,  that  the  prisoner  may  have  been  called 
upon  after  the  case  had  been  heard  in  his  absence.  [/%^- 
tesan,  J. — The  whole  document  seems  to  be  ungramma- 
tical,  it  does  not  appear  that  any  witnesses  were  examined 
at  alL}  Sex  v.  Crowther  {e)  was  a  still  stronger  case  than 
the  present;  there  it  was  held,  that  it  was  not  sufficient 


1844. 


haslMmdry,  artificer,  Arc,  shall 
bave  m  contracted,  or  be  em- 
ployed, or  be  found,  and  suck 
justice  is  hereby  authorized  and 
empowered,  upon  complaint  there- 
of made  upon  oath  to  him  by  the 
person  or  persons,  or  any  of  them, 
with  whom  such  servant  in  hus- 
bandry, &c.,  shall  have  so  con- 
tracted, or  by  his,  her,  or  their 
steward,  manager, or  agent,  which 
oath  such  justice  is  hereby  em- 
powered to  administer,  to  issue 
his  warrant  for  the  apprehending 
every  such  servant  in  husbandry, 
&C.,  and  to  examine  into  the  na- 


ture of  the  complaint ;  and  if  it 
shall  appear  to  such  justice  that 
any  such  sertant  in  husbandry, 
&c.,  shall  not  have  fulfilled  such 
contract,  or  hath  been  guilty  of 
any  other  misconduct  or  misde* 
meanoor  as  aforesaid,  it  shall  and 
may  be  lawful  for  such  justice  to 
commit  every  such  person  to  the 
house  of  correction,  there  to  re- 
main and  be  held  to  hard  labour 
for  a  reasonable  time,  not  exceed- 
ing three  months,"  &c. 

{a)  Ante,  p.  171. 

{h)  Ante,  p.  3. 

(c)  1  T.  R.  125. 
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to  read  over  the  depositions  to  the  prisoner^  if  the  wit- 
nesses had  not  been  sworn  and  examined  in  his  presence. 

3.  There  is  no  statement  of  the  time  when  the  con- 
tract was  made.  This  is  requisite,  as  it  may  be  that  the 
date  of  the  contract  was  previous  to  the  passing  of  the 
act  which  created  the  present  offence. 

4.  There  is  no  averment  that  the  defendant  enter- 
ed (a)  into  the  service  of  Johnson  in  pursuance  of  or 
under  the  terms  of  the  contract.  It  is  to  be  observed 
that  the  3rd  sect  of  the  4  Gko.  4,  c.  34,  embraces  two 
different  cases :  one,  where  a  contract  to  sexve,  in  fu- 
ture, is  made,  and  then  the  contract  must  be  in  writ- 
ing ;  another,  where  there  is  no  contract,  but  an  entry 
into  service  at  once ;  and  it  does  not  appear  to  which  of 
those  two  cases  the  present  conviction  pointed. 

5.  Neither  the  terms  of  the  service  are  set  out,  nor  the 
nature  of  the  contract,  so  that  it  may  appear  whether  it 
was  one  properly  within  the  meaning  of  the  4  Geo.  4, 
c.  34.  Best^  J.,  in  giving  judgment  in  DeybeVs  case  (b), 
said,  '^  It  ought  to  appear  on  the  face  of  the  return  that 
the  case  is  brought  accurately  within  the  provisions  of 
the  act  of  Patliament.''  Lancaster  v.  Greaves  (c),  which 
was  a  case  under  the  same  statute  as  the  present,  is  to 
the  same  effect.  The  contract  may  have  been  one  not 
falling  within  the  act.  Ex  parte  Johnson  {d)y  Johnson  v. 
Reid(e),  And  for  that  reason  the  terms  of  it  should 
be  set  out. 

6.  The  evidence  before  the  magistrate  should  have 
been  stated.  In  re  Tordoft  {f)  clearly  shews  that  do- 
cuments under  a  highly  penal  statute,  as  this  is,  must 

(a)  Blaney's  case  did  contain         (^)  7  Dowl.  702. 
an  adjudication  of  entry  into  ser-         («)  6  M.  &  W.  124.    See  also 

▼ice.    See  ante.  p.  355,  n.  In    re    Jaeklin  (Coleridge,  J, *b 

(h)  4  B.  &  A.  248.  judgment),  ante,  p.  283. 

(c)  9  B.  &  C.  628.  (/)  Ante,  p.  180. 


MICHAELMAS  TERM,  7  VICT.  359 

be  strictly  construed^  and  that  no  presumption  in  favour  1&44. 
of  them  will  be  allowed.  In  the  absence  of  any  other 
more  formal  document,  this  must  state  everything  ne- 
cessary to  the  validity  of  a  conviction,  and  consequently 
the  evidence  should  form  part  of  it.  It  is  true,  that 
where  the  document  recites  a  previous  conviction,  and 
itself  appears  to  be  a  commitment,  then  the  same  strict- 
ness is  not  requisite.  In  re  fValker{a).  Jurisdiction  then 
is  all  that  need  appear,  for  it  will  be  presimied  that  there 
has  been  a  good  conviction.  This  is  the  case  in  com- 
mitments under  the  Vagrant  Act(i),  where  the  com- 
mon forms  recite  a  conviction ;  here,  however,  no  other 
instrument  appears  to  exist  than  that  now  before  the 
Court 

7.  There  is  no  allegation  that  a  warrant  was  issued, 
and  that  the  defendant  was  brought  before  the  justice 
under  it.  [^Pattesorij  J. — Suppose  the  defendant  chose 
to  appear  without  receiving  a  summons,  that  would,  no 
doubt,  waive  the  necessity  of  serving  him  with  one.] 

Lastly.  The  jurisdiction  of  the  justice  does  not  per- 
fectly appear,  as  the  information  is  not  stated  to  have 
been  made  within  the  county  for  which  he  acted ;  the 
words  *'in  and  for"  do  not  necessarily  mean  that  the  . 
justice  was,  at  the  time  the  information  was  made,  ^'  in  " 
the  county  **  for  "  which  he  acted,  and  it  is  quite  possi- 
ble that  he  was  not  The  form  cited  here  is  not  ac- 
cording to  that  usually  adopted,  which  always  mentions 
the  place  where  the  justice  is  acting. 

Cowling^  contnL— ^As  to  the  two  first  objections,  the 
faUacy  on  the  other  side  consists  in  leading  this  instru- 
ment as  a  conviction,  whereas,  in  truth,  it  is  an  order, 
and  as  such  is  not  liable  to  the  strictness  of  construction 
contended  for.     The  same  fallacy  misled  the  Court  in 

(a)  Ant^,  p.  n%  (Jb)  17  Geo.  2,  c.  5. 
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1844.  In  re  Janes  (a),  where  the  diBtmction  between  ordeiB 
and  convictions  was  not  noticed.  [Pattesan,  J. — Sup- 
poemg  that  thiB  is  an  order,  can  a  magiatrate  order  a 
man  to  prison  under  an  act  of  Parliament  without  com- 
plying wiHi  aU  its  forms  ?  The  name  of  the  document 
is  not  material,  but  can  you  escape  from  the  decision  in 
In  re  Tardqft  {b),'\  One  point  of  difference,  at  any 
rate,  between  this  and  a  conviction  is,  that  this  is  not  an 
instrument  on  whidi  the  evidence  need  be  set  out  [Pat- 
tesoUi  J. — It  would  take  a  good  deal  to  convince  me  of 
that,  though  it  is  not  the  point  we  are  now  upon.]  It  is 
important  to  shew  that  this  differs  fn>m  a  conviction  in 
any  respect,  as  then  a  differ^it  prindple  must  be  adopted 
in  construing  it.  The  4  Geo.  4,  c.  34,  is  to  be  consi- 
dered as  made  rather  for  the  r^ulation  and  private  ar- 
rangement of  workmen  and  masters  than  as  creating  a 
crime  to  which  high  penalties  are  attached,  consequently 
a  commitment  under  it  is  rather  in  the  nature  of  an  order 
than  a  conviction,  and  in  sect.  5  the  C(xnmitment  is  de- 
4Bcribed  as  an  order.  In  Rex  v.  The  Justices  qfCheshire{c), 
Lord  Denman,  C.  J.,  in  hi&  judgment,  took  itns  distinc- 
tion between  an  order  and  a  conviction.  ^^  The  statute 
directs  the  justices  to  determine  whether  or  not  the 
person  be  guilty,  which  certainly  makes  the  proceediog 
very  like  a  conviction.  But  still  the  adjudicati<Ni  is  to 
be  by  an  order.  The  distinction  between  an  ord^  and 
a  conviction  is  decisive ;  namely,  that  in  a  conviction, 
evidence  is  set  out,  in  an  order  there  is  none."  The 
same  distinction  was  observed  in  Rex  v.  The  Justices  of 
Staffixrdshire  (d),  where  it  was  held  that  no  appeal  was 
allowed,  as  the  document  under  which  a  person  had  been 
i^ommltted  was  an  order  and  not  a  conviction.  There, 
the  Court,  no  doubt,  used  the  word  "  conviction"  in  the 

(a)  Ante,  p.  3.  (c)  5  B.  &  Ad.  439. 

(b)  Ante,  p.  171.  [d)  12  East,  572. 
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judgment,  but  it  was  used  as  meaning  adjudication  in        1844. 

contradistinction  to  a  mere  chaige ;  and  with  reference 

to  the  case  of  Rex  y,  Rhodes  {a),  where  a  defendant  was 

committed  tn  execution  under  the  Vagrant  Act  (£),  on 

a  chaige  oidy  of  vagrancy,  without  any  adjudication  upon 

it :  and  it  may  be  observed,  that  in  orders  of  commitment 

under  that  act  the  evidence  is  never  set  out.     If,  then, 

this  be  an  order,  and  liable  to  a  liberal  construction,  it 

sufficiently  states  that  the  evidence  was  given  in  the 

presence  of  the  defendant,  and  it  will  be  presumed  that 

it  was  given  on  oath.     In  Johnson  v.  Reid{c)^  quoted 

on  the  other  side,  which  was  a  case  under  the  same  stfl»- 

tute  as  the  present,  Parhcy  B.,  said  that  a  conviction  was 

not  required  by  the  statute.     [Patteson^  J. — There  is 

DO  difficulty  in  the  magistrate  saying  that  he  examined 

the  parties  on  oath.]    That  is  not  usual  in  other  orders, 

as  in  orders  of  removal     [Patteson^  J. — Those  are  ex 

parte  proceedings;  here  they  are  unden  a  very  penal 

act.]    So  were  the  proceedings  in  Rex  v.  The  Justices  of 

,Cheshire(d)y  under  the  II  Geo,  2,  c  19,  s.  4,  and  there 

the  document  was  decided  to  be  an  order.     [Patteson,  J. 

— Jbt  re  Tordojl{e)  is  the  last  decision  on  this,  and  I 

cannot  overrule  it]    The  distinction  now  contended  for 

was  not  taken  there,  that  case  was  decided  on  another 

point. 

3.  Even  if  it  were  requisite  to  shew  the  lime  when 
the  contract  was  entered  into,  the  act  being  an  ancient 
one,  that  has  been  sufficiently  done  here.  The  date  of 
the  offence  is  given,  and  stated  to  have  been  within 
twelve  months  after  the  contract  was  made,  which 
shews  that  the  dat€  of  the  contract  was  subsequent  to 
the  passing  of  the  act  which  created  the  offence.     This* 

(a)  4  T.  R.  220.  (d)  5  B.  &  Ad.  439. 

{b)  17  Geo.  2,  c.  5.  (e)  Ante,  p.  17U 

(c)  6  M.  &  W.  124. 
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2f^f^      objection,  too,  arose  in  In  re  Walker  (a),  and  there  the 
commitment  was  held  good. 

4.  No  averment  is  requisite  that  the  defendant  served 
in  pursuance  of,  or  under  the  terms  of  the  contract. 
That  need  not  be  expressed  even  in  an  order  under  the 
4  Geo.  4,  c.  34 ;  but  the  justices  who  made  this  order 
were  acting  under  the  earlier  statute,  6  Geo.  3,  c.  25,  and 
in  that  no  mention  of  entry  into  the  service  is  to  be 
found ;  even  if  the  later  act  be  held  to  require  such  an 
averment,  it  cannot  be  said  that  the  former  does.  [Pat- 
tersan,  J. — ^I  do  not  understand  why,  in  the  other  case, 
(Blaney's),  that  averment  of  entry  into  the  service  is 
made.  I  do  not  believe  this  conviction  was  under  the 
former  act ;  but,  as  there  are  two,  it  has  been  found 
convenient  to  rely  on  the  one  which  best  suits  the  pre- 
sent purpose.]  The  printed  form  of  this  order  states  it 
to  be  under  the  earlier  statute. 

5.  The  terms  of  the  contract  need  not  be  stated.  The 
defendant  is  sufficiently  within  the  statute  if  the  nature 
of  the  service  is  shewn  to  be  such  as  it  contemplated. 
In  re  Ormerod  [b).  Ex  parte  Johnson  (c)  is  no  au- 
thority to  the  contrary;  the  decision  there  was  that 
there  was  no  contract  of  service  at  all,  not  that  the  terms 
of  it  were  imperfectly  stated.  In  Hardy  v.  Ryatt  (rf),  and 
Lancaster  v.  Greaves  (e),  the  Court  did  not  hold  that 
the  terms  of  the  contract  must  be  set  out,  but  that  the 
service  under  it  was  not  within  the  statute.  Those  cases, 
therefore,  cannot  be  relied  on  as  authorities  in  support 
of  this  objection. 

6.  In  In  re  Walker  (f),  no  evidence  was  set  out,  and 
yet  the  commitment  was  held  good.  Rex  v.  The  Justices 

(a)  Ant6,  p.  182.  (d)  9  B.  &  C.  608. 

(b)  Ant^,  p.  38.  {e)  Id.  628. 

(c)  7  Dowl.  702.  (/)  Ant^,  p.  182. 
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of  Siaffardstiire(a)y  already  cited,  is  to  the  same  effect,      J^^^\ 
and  no  instance  has  been  produced  where  it  has  been 
held  that  an  order  of  commitment  need  set  out  the  evi- 
dence  taken  by  the  magistrate. 

Lastly,  the  answer  to  the  objection  respecting  juris- 
diction,  is  given  by  the  counsel  in  In  re  Walker  (J), 
namely,  that  when  a  justice  uses  the  form  ^'  a  justice  in 
and  for  the  county,"  he  means  that  he  is  acting  in  the 
county. 

On  the  following  day, 

Patteson,  J.,  delivered  judgment. — I  was  desirous  to 
have  this  case  argued  throughout,  because  one  or  two 
points  in  it  struck  me  as  being  important  and  deserving 
consideration;  but  Mr.  Cowling  has  satisfied  me,  that 
not  any  of  them,  except  the  two  first,  are  of  a  nature 
which  require  a  decision  now :  and,  therefore,  it  is  that 
I  do  not  express  a  decided  opinion  upon  any  of  them, 
though,  from  my  remarks  during  *the  argument,  my 
opinion  on  some  may  possibly  be  collected. 

The  real  question  in  the  case  seems  to  arise  under 
the  principal  objection  which  was  urged.  Here  are  two 
convictions  before  me,  one  of  Blaney,  the  other  of  .Gray, 
and  I  must  say  that,  though  it  has  been  so  stated,  I 
cannot  bring  my  mind  to  believe,  that  in  the  latter  case, 
the  magistrates  were  proceeding  under  the  6  Geo.  3,  c. 
25  ;  it  may  have  been  so,  but  I  cannot  think  it.  It  is 
remarkable,  that  in  Blaney's  conviction,  there  is  in  the 
complaint  an  averment*  of  a  contract  for  service,  and  of 
entry  under  such  contract,  and  then  an  adjudication  on 
the  same  point.  In  the  other,  the  same  complaint  is 
stated,  but  no  adjudication  follows,  as  in  the  former. 

(a)  12  East,  572.  (h)  Ant^,p.  182. 
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1844.  This  was,  probably,  only  an  accidental  variance, — an 
omission  by  iniflfAlfA  of  the  magistrate's  clerk  of  the  ad- 
judication of  entry ;  and  now  it  suits  their  purpose  to 
say,  that  the  conviction  was  made  under  the  earlier  sta- 
tute, in  order  to  cover  the  error ;  it  is  not  material,  cer- 
tainly, and  I  believe  it  was  accidental;  but,  then,  the 
mistake  should  have  been  allowed  to  remain  there,  and 
it  is  not  honest  to  fall  back  on  the  6  Greo.  3,  c  25.  We 
ought  to  have  plain  dealings  in  these  matters,  if  possi- 
ble, difficult  as  it  sometimes  is. 

The  instrument  is  very  imperfectly  drawn  altogether ; 
but  the  question  on  it  to  decide  is,  whether  or  not  it  is 
necessary  to  say,  on  reading  it,  that  the  witnesses  were 
examined  on  oath,  and  in  the  defendant's  presence.  Now, 
looking  at  the  cases  of  In  re  Jones  (a)  and  In  re  Tor' 
dgft{b)9  it  seems  to  me,  we  must  adopt  a  strict  con- 
struction of  the  document ;  and  that,  therefore,  it  is  bad, 
call  it  by  what  name  you  will.  And  I  cannot  be  told, 
that  because  the  act  of  Parliament  has  been  drawn  im- 
perfectly, that  is,  in  general  terms,  this  must  be  con- 
sidered an  order  and  not  a  conviction;  for  if  magis- 
trates are  to  have  power  under  an  act  of  Parliament  over 
an  offence,  then,  any  instrument  by  which  they  convict 
parties  under  such  act  is  a  conviction.  Moreover,  I  do 
not  understand  why,  after  the  words  '^  I  convict  him," 
the  magistrate  does  not  go  on  to  adjudge  the  defendant 
to  suffer  such  and  such  punishment ;  that  is  the  usual 
way ;  but  it  may  be,  that  this  form  is  adopted  to  make 
the  document  look  more  like  an  order. 

Then,  what  am  I  to  understand  by  the  words  ''duly 
examined  into  the  allegations  and  proofs  ?  "  Does  that 
mean,  that  the  witnesses  were  examined  on  oath  ?  Ceiv 
tainly  that  is  not  proved  by  the  term  "  allegations ;  ^ 

(a)  Ante,  p.  3.  (b)  Ante,  p.  171. 
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and  I  do  not  think  I  can  assume  that  ''proof"  must  i844. 
mean  legal  proof  given  on  oath.  The  coDviction,  there- 
fore, is  bad,  because  it  does  not  appear  on  the  face  of  it, 
that  the  witnesses  were  examined  on  oath.  In  In  re  Tot^ 
doft{a)9  the  objection  was,  that  the  examinaticHis  did  not 
appear  to  haye  been  taken  in  the  defendant's  presence; 
and,  coupling  that  case  with  In  re  Jones  (i),  it  seems  to 
me,  that,  in  convictions  under  this  act  of  Parliament, 
which  contained  commitment  and  conviction  in  one, 
(though,  by  the  way^  that  is  another  point,  whether 
they  must  be  so  drawn),  the  witnesses  must  appear  to 
have  been  examined  on  oath,  and  in  the  presence  of 
the  defendant 

As  to  the  necessity  for  setting  out  the  evidence,  I  am 
not  driven  to  determine  that  point ;  it  will,  probably, 
soon  have  to  be  settled,  but  in  this  case,  it  is  not  requi- 
site to  decide  it. 

I  have  spoken  to  the  other  Judges,  and  wish  to  say, 
^  fteyl^  wifl.  me  i.  „yX»..  »  4.  J. 
main  points  in  the  case ;  I  mention  this,  that  it  may  be 
understood  as  a  thing  now  settled. 

The  prisoners  were  discharged. 
(a)  Ant^,  p.  171.  (h)  Ante,  p.  3. 
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Nov.  13M.  In  the  Matter  of  Nesbitt. 

A  warrant  ib-  xN  this  casc,  Jomes  Meade  Nesbitt  was  brought  be- 

So^of  T?^"*'  ^^^  ^^  Court  by  a  writ  of  habeas  corpus  for  the  pur- 

rary  for  the  pose  of  being  discharged  from  custody^  on  the  ground 

of  J.  N.,  stated,  that  the  warrant  under  which  he  had  been  apprehended 

indicted  in  the  ^^^  ^^'     ^^  appeared  that  the  defendant  had  been  in- 

Peaee  Office  ot  dieted  in  Ireland  for  a  rescue,  and  a  warrant  for  his 

theconntj,' 

andcommanded  apprehension  issued  by  the  magistrates  of  Tipperary. 

the  police  of  the   -»,ti.i»»t^i-ii 

county  to  ap-  Nesbitt  bemg  m  ijingland,  the  warrant  was  sent  over  to 

R'Srrie  *i8  country,  where  it  was  indorsed  by  a  magistrate  (Mr. 

^^'"^I^y  ^<*P'  Jardine,  a  police  magistrate,  &c)  under  the  44  Geo.  3, 

have  his  body  c.  92,  s.  3  (a),  and  the  defendant  apprehended. 

before  her  Ma- 
jesty's justices 

of  the  peace  at  the  next  sessions/'  &c. : — Held  bad,  as  the  words  ''  Peace  Office  "  were 
without  definite  meaning,  and  did  not  disclose  in  what  Coart  the  indictment  had  been  pre- 
ferred : — Heldt  secondly,  that  a  magistrate  has  no  authority  to  order  the  police  to  keep  a 
prisoner  in  custody. 

SemblCt  that  the  warrant  was  bad  for  not  stating  that  the  defendant  had  not  yet  appeared 
or  pleaded. 

(a)  The  44  Geo.  3,  c.  92,  side  or  be,  to  indorse  his  name  on 
s.  3,  enacts,  that,  "  if  any  person  such  warrant,  which  warrant  so 
or  persons  against  whom  a  war-  indorsed  shall  be  a  sufficient  au- 
rant  shall  be  issued  by  any  of  the  thority  to  the  person  or  persons 
Judges  of  his  Majesty's  Court  of  bringing  such  warrant,  and  to 
King's  Bench,  or  any  justices  of  whom  such  warrant  was  originally 
oyer  and  terminer  or  gaol  deli-  directed,  and  to  all  constables  and 
very,  or  any  justice  or  justices  of  other  peace-officers  of  the  county, 
the  peace,  or  other  person  having  stewartry,  &c.,  where  such  war- 
authority  to  issue  the  same  within  rant  shall  be  so  indorsed,  to  exe- 
Ireland  for  any  crime  or  offence  cute  the  said  warrant  in  the  coun- 
against  the  laws  in  force  in  Ire-  ty,  riding,  &c.,  where  it  is  so 
land,  shall  escape,  go  into,  re-  indorsed,  by  apprehendiDg  the 
side,  or  be  in  any  place  in  Eng-  person  or  persons  against  whom 
land  or  Scotland  respectively,  it  such  warrant  is  granted,  and  to 
shall  and  may  be  lawful  for  any  convey  him,  her,  or  them,  by  the 
justice  of  the  peace  of  the  county,  most  direct  way  into  Ireland,  and 
stewartry,  riding,  division,  .city,  before  one  of  the  justices  of  the 
liberty,  town,  or  place  in  Eng-  peace  of  the  county  in  Ireland, 
land  or  Scotland  respectively,  living  near  the  place,  and  in  the 
whither  or  where  such  person  or  county  where  he,  (he,  or  they, 
persons  shall  escape^  go  into,  re-  shall  arrive  and  land,*'  &c« 
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The  warrant  was  as  follows: —  1844. 

"  County  of  Tipperary,  to  wit. — By  the  worshipful         i^*i4 
the  justices  of  the  peace  at  the  general  quarter  sessions      Nbsbitt. 
of  the  peace,  held  at  Thurles,  in  and  for  the  county  of 
Tipperary,  the  20th  day  of  October,  1844, 

^'  Whereas  James  Meade  Nesbitt,  late  of  Barrisokane, 
in  the  county  of  Tipperary,  stands  indicted  in  the  Feojce 
Office  of  the  county  of  Tipperary  for  a  rescue,  at  the 
prosecution  of  Martin  Corban  a;kid  John  Morgan,  and 
also  for  a  riot,  for  which  he  has  not  received  his  trial ; 
these  are  therefore,  in  her  Majesty's  name,  strictly  to 
charge  and  command  the  poUce  of  the  county  of  Tippe- 
rary forthwith  to  apprehend  the  said  James  Meade  Nes- 
bitt if  he  may  be  found  in  the  said  county  of  Tipperary, 
and  fdnif  so  apprehended,  in  safe  ctistody  keep,  so  that 
you  may  have  his  body  before  her  Majesty's  justices  of 
the  peace  at  the  next  sessions  at  Nenagh,  to  be  held  in 
the  said  county,  on  the  13th  day  of  January,  to  answer 
for  the  said  offence,  and  this  shall  be  your  warrant. 
Dated  as  above. 

"  J.  P.  Pretter, 
**  To  the  Police  of  the  «  Clerk  of  the  Peace." 

**  County  of  Tipperary." 

The  45  Geo.  3,  c.  92,  recites  Court,  Judge,  or  justice,  that  the 

the  44  Geo.  3,  c.  92,  and  enacts,  seal,  signet,  and  signature  upon 

in  the  6th  section,  that,  *Mn  all  the  same  are  the  seal,  signet,  and 

cases  in  which  any  warrant  or  signaturerespectirely  of  the  Court, 

certificate  shall,  hy  virtue  of  the  Judge,  or  justice,  whose  8eal,sig- 

said  recited  acts,  or  this  act,  be  net,  and  signature  the  same  shall 

required  to  be  acted  upon  in  any  purport  to  be." 

partoftheUnited  Kingdom,  other  The  54  Geo.  3,  c.  186,  repeals 

than  that  in  which  the  same  was  the  previous  acts,  so  far  as  they 

originally  issued,  it  shall  not  be  relate  to  the  proof  required  by 

lawful  for  any  Court,  or  any  Judge  them  of  the  signature  and  seal  on 

or  justice,  to  proceed  to  enforce  or  the  warrant,  and  enacts  that  the 

act  upon  the  same,  until  it  shall  provisions  of  13  Geo.  3,  c.  31, 

be  proved  upon   oath  to   such  shall  be  adopted. 
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(lodoraed).  "To  all  eonatabtee  at  the  Hetxopo1it«i 
Police-office,  aad  all  othere  whom  it  may  coneem. 

"  Metropolitaa  P<^ce  district,  to  wit. — Let  thin  war- 
rant be  executed  within  the  nud  ^rtiict,  proof  upon 
oath  having  been  made  before  me,  one  of  the  ma^strates 
of  the  Pc^ce  Court,  Bow-«treet^  of  the  due  agaature 
and  handwriting  of  the  above-named  John  Ponsonby 
Pretter, 

"  Griren  under  my  hand  at  the  Police  Court,  Bow- 
Btreet^  tide  8th  day  of  November,  1844. 

"  D.  Jaidine." 

Humphrey,  BodktH,  tuid  Sturgeon  appeared  for  the 
defendant,  and  to<^  the  foUowing  objectiosa  to  the 
validity  of  the  warrant: — 

1.  That  the  clerk  of  the  peace  has  no  power  to  isBoe 
a  warrant  of  appreheneion,  although  a  Judge  may  do  so 
alter  a  certificate  of  an  indictment  having  been  found 
has  been  iiaoed  by  the  derk  of  the  peace. 

2.  That  the  44  Geo.  3,  c  92,  s.  3,  does  not  apf^y  in 
ft  case  like  the  present,  where  an  indictment  has  been 
already  preferred,  but  was  enacted  with  reference  to 
offenders  who  escape  before  any  proceedings  are  com- 
menced t^ainst  them. 

3.  Iliat  it  does  not  appear  that  the  offence  committed 
was  agtunet  the  laws  then  in  force  in  Ireland. 

4.  That  the  term  "  Peace  Office  "  is  withont  mean- 
ing, and  may  refer  to  a  court  which  has  no  o^nisance 
of  offences  like  the  present. 

5.  That  the  warrant  does  not  state  that  defendant 
has  not  appeared  and  been  admitted  to  bul.  It  should 
n^ative  that  the  defendant  has  done  anything  which 
would  secure  him  from  apprehenrion. 

6.  That  the  indorsement  appears  to  have  been  made 
under  the  earlier  statute,  24  Qeo.  2,  c.  55,  although  that 
act  does  not  relate  to  Ireland. 


MICHAELMAS  TERM,  7  TICT.  369 

Dawdeswellf  contr&,  ecmtended  that  the  warranty  being,        1844. 
in  &cty  issued  by  the  justices  in  quarter  sessions,  and         j^^ 
signed  by  the  clerk  of  the  peace,  was  l^;al,  as  the      Nbsbitt, 
court  of  quarter  sessions  in  Ireland  is,  and  has  been 
from  ancient  times  recognised  as  a  court  of  record  of 
the  United  Kingdom,  and  the  clerk  of  the  peace  as  an 
officer  of  that  court.     (He  cited  statutes  1  &  2  Will.  4, 
c.  31,  s.  9 ;  1  Geo.  4,  c.  27 ;  also,  as  to  the  form  of  the 
warrant,   fVilkes*  case  (a),  Rex  v.  Windham  (J),  1  Hale's 
Pleas  of  the  Crown,  583;  1  Hawkins,  b.  1,  c.  28 ;  Coke, 
2nd  Institutes,  52;  Sex  v.  Judd{c)\  and  statutes  44 
Geo.  3,  c.  92 ;  45  Geo.  3,  c.  92 ;  54  Geo.  3,  c  186;  and 
13  Gea  3,  c.  31,  as  to  the  indorsement). 

Patteson,  J. — This  is  altogether  an  extraordinary 
warrant.  Two  objections  to  it  are  fatal  in  this  country ; 
first,  the  term  '^  Peace  Office  "  has  no  definite  meaning, 
therefore  I  am  unable  to  say  where  the  indictment  has 
been  preferred.  In  this  country  if  warrants  issue  for 
the  apprehension  of  a  person  against  whom  an  indict- 
ment has  been  preferred,  they  are  under  the  seal  of  the 
court  out  of  which  they  issue,  and  state  that  the  de- 
fendant is  indicted,  adding,  '^to  which  indictment  he 
hath  not  yet  appeared  or  pleaded;'^  and  for  this  there 
»  a  good  reason,  for  the  warrant  would  notrun  if  he 
had  appeared,  and  been  let  out  on  baiL  Here  there  is 
nothing  to  shew  in  what  court  the  defendant  ought  to 
appear,  or  that  he  has  not  appeared,  and  has  not  full 
right  to  be  still  at  liberty.  The  second  objection  is 
clearly  fatal,  for  the  warrant  directs  the  whole  body  of 
the  police  of  Tipperary  forthwith  to  apprehend  and 
keep  the  defendant  in  custody,  ^'  so  that  you  may  have 
his  body  before  her  Majesty's  justices  of  the  peace  at 
the  next  sessions."    Now,  no  magistrate  can  give  this 

(fl)  2  Wils.  151.  (6)  1  Str.  2.  (c)  2  T.  R.  255. 
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1844.        power  to  the  police, — the  police  have  no  prison.     The 

In  re         sheriff  is  the  proper  person  to  have  the  custody  of  offen- 

Nbsbitt.      ^^j^  ^jj^j  ^jjgy  must  either  be  sent  to  prison  in  the  care 

of  the  sheriff,  or  let  out  on  bail.     The  sort  of  custody 

ordered  in  this  warrant  is  illegal,  and  the  prisoner  must 

be  discharged. 

The  prisoner  was  discharged. 


The  Queen  v.  The  Inhabitants  of  Bloxham. 

Thejorat  of  an  xN  tHis  case  a  certiorari  had  been  obtained  to  bring 
whi(l^a'cer.  ^P  *^  order  of  scssious,  quashing  an  original  order  of 
tiorari  to  bring  ^^^  lustices  for  the  removal  of  Thomas  Hemming^s,  and 

up  an  order  of  ^   *'  ^  ^  — o~» 

seaaionB  waa  Elizabeth,  his  daughter,  from  the  parish  of  Bloxham, 

as  follows ;—  in  the  county  of  Oxford,  to  the  township  of  Epwell, 

tiiia'stS^day  of  '^^  *^®  Same  county,  in  order  that  the  same  might  be 

mil"?^*  quashed  for  the  insuflSciency  thereof,  and  the  said  ori- 

W.  M.,  a  com-  ginal  order  of  justices  affirmed.   The  following  affidavit, 

the  Court  of  ^^th  the  notice  annexed,  was  filed  on  obtaining  the  writ 

^;LZ^  ofcertiorari. 
"  before  me."        «  In  the  Queen's  Bench. — Charles  Egg,  of  Banbiuy, 

In  the  body  of._  nr^ni^io  ii  i^j« 

the  affidavit  m  the  county  of  Oxford,  clerk,  &c.,  maketh  oath  and 
to*a  notic***^^  ^aith  that  he  attended  at  the  last  Michaelmas  quarter 
"hereunto  <^.  gessions  of  the  peace  for  the  county  of  Oxford,  and  was 
notice  waa  an-  present  when  a  certain  appeal  against  an  order  made  by 
affidavit,  and     two  justiccs  of  the  Said  couuty  of  Oxford,  touching  the 

t  were°?h4  ^"'^^^  ^^  ^^^""f  Hemmings  and  his  daughter  Eliza- 
wordi,  "Thia     beth,  from  the  parish  of  Bloxham,  in  the  county  of  Ox- 

u  the  notice  *         .        «  -r^         n    •        i 

referred  to  in  ford,  to  the  township  of  Epwell,  in  the  same  county, 
affidavit  sworn  Came  on  to  be  heard;  and  that  on  such  hearing  an  order 
SA^dayof***"    ^^  ^^^  quashing  the  said  order,  but  subject  to  the 

Febn]ary,1844. 

^Signed)  W.  M.  '."-^Held,  that  the  absence  of  the  words  "  before  me ''  in  the  jnrat  was 

ntal  to  the  affidavit,  and  that  the  defect  could  not  be  supplied  by  reference  to  the  annexed 

notice. 
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opinion  of  the  Court  of  Queen's  Bench ;  and  that  John         i844. 


Loveday,  Esq.,  and  the  Rev.  Charles  Francis  Wyatt,     rp^^.  q^kbn 
clerk,  two  of  her  Majesty's  justices  of  the  peace  for  the    j  ^  t^?A  ^ 
county  of  Oxford,  were  also  present  at  the  hearing  of     Bloxham. 
the  said  appeal,  and  were  two  of  the  justices  making  the 
said  order  of  sessions ;  and  that  he,  this  deponent,  did, 
on  the  5th   day  of  February  instant,  serve   the   said 
Charles  Francis  Wyatt  and  John  Loveday  with  true 
copies  of  the  notice  hereunto  annexed,  by  delivering  a 
copy  of  such  notice  to  the  said  Charles  Francis  Wyatt 
personally,  and  by  delivering  another  copy  of  such  no- 
tice  to  a  servant  of  the  said  John  Loveday,  at  his  dwell- 
ing*house  at  W.,  in  the  said  county  of  Oxford.    * 

**  Sworn  at  Banbury,  in  the  county^ 

of  Oxford,  this  8th  day  of  Fe-  r 

bruary,  1844.  * 

"  William  Munton — A  conunissioner  of  the  Court  of 

Queen's  Bench." 

Annexed  to  this  afSdavit  was  the  notice  therein  referred 
to,  with  the  following  statement  at  the  foot  of  it : — 

"  This  is  the  notice  referred  to  in  the  annexed  affi- 
davit of  Charles  Egg,  sworn  before  me,  this  8th  day  of 
February,  1844.— Wm.  Munton." 

A  cross  rule  nisi  for  quashing  the  certiorari  having 
been  obtained,  on  the  ground  of  the  insufficiency  of  the 
jurat  of  the  affidavit,  because  it  did  not  appear  to  be 
sworn  before  the  commissioner,  pursuant  to  the  29  Car. 
2,  c.  5,  s.  2 — 

Keadng  and  Pashley  now  shewed  cause. — The  affida- 
vit is  objected  to  on  account  of  the  omission  of  the  words 
'^  before  me  "  in  the  jurat;  but  that  omission  does  not 
vitiate  it,  or,  at  all  events,  it  is  cmred  by  the  allegation 
at  the  foot  of  the  notice,  referred  to  in,  and  annexed  to, 

VOL.  I.  D  D  N.  8.  C. 
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1844. 


The  Quekn 

V, 

Inhabitants  of 
Bloxham. 


the  affidavit,  inasmuch  as  all  that  is  required  is  aa 
authentication  by  the  commissioner,  in  order  that  the 
Court  may  see  that  the  affidavit  was  sworn  before  a 
proper  authority ;  and  it  is  therefore  sufficient  if  this 
can  be  collected  from  the  whole.  In  Reffina  v.  Silk- 
stone  (a),  where  a  similar  objection  was  taken,  that  the 
words  in  the  jurat  were  "  before  wie,"  instead  of  "  be- 
fore 2^,"  two  justices  having  been  necessarily  present, 
the  Court  held,  that,  being  a  judicial  act,  every  thing 
should  be  presumed  as  having  been  rightly  done.  Such 
should  be  the  presmnption  here,  this  being  an  exercise 
by  a  public  officer  of  a  duty  in  which  he  has  no  interest, 
especially  as,  if  he  signed  his  name  at  the  footof  a  jurat 
not  sworn  before  him,  he  must  be  testifying  to  what  in 
his  own  knowledge  was  not  true-  The  rule  is  distinctly 
laid  down  in  Rex  v.  Whistan  (J).  The  commissioner  pro- 
fesses, at  least,  to  have  taken  this  correctly.  {^Cole- 
ridgey  J. — Suppose  this  had  been  the  case  of  a  marksman, 
and  the  jurat  contained  no  statement  of  its  having  been 
read  over  to  him?]  There  is  a  prescribed  rule  for  that, 
which  the  Court  always  carries  outmost  strictly;  but  there 
is  no  rule  as  to  this  point.  Rex  v.  fVhiston  (b)  is  recog- 
nised in  Rex  v.  Witney  (c),  and  Doe  d.  Nanney  v.  Gore{d). 
Upon  this  principle,  the  jurat  of  an  affidavit,  stating  it 
to  have  been  sworn  before  a  commissioner  in  Ireland 
"  by  virtue  of  a  commission  forth,"  omitting  the  word 
"  issued,"  was  held  sufficient;  Daley  v.  D^ArcyMahonie) ; 
as  was  also  the  description,  '^  a  commissioner "  ^-c,  in 
Burdekin  v.  Potter  (jf).  At  all  events,  an  amendment 
will  be  allowed,  as  in  Ex  parte  HaU{g)y  in  which  case 
an  affidavit  was  sent  back  to  be  made  perfect,  where 
the  commissioner  had  by  mistake  omitted  to  insert  his 


(a)  2  Q.  6.  R.  520. 
{b)  4  A.  &  E.  607. 

(c)  5  A.  &  E.  191. 

(d)  2  M.  &  W.  320. 


(0  6  Dowl.  192. 
(/)  1  Dowl.,  N.  S.,  134;  9  M. 
&  W.  13. 

((f)  8  Law  J.,  N.  S.,  Q.B.211. 
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own  name  in  the  jurat.     So,  in  Dovming  t.  Jennings  (a),         1844. 
a  mistake  made  by  an  officer  of  the  Court,  and  in  Ex    xhe  Qubek 
parte  Smith  (A),  one  by  the  judge's  derk,  was  allowed  ^• 

.^  »      o  Inhabitants  of 

to  be  amended.     In  Re^na  y.  Shipston-upan'Staur^c),     Bloxham. 

there  was  no  reference  from  one  instrument  to  another 

to  make  it  certain,  as  is  the  case  here^  or  it  would  haye 

been  sufficient     This  is  no  statutory  requirement,  if  it 

were,  and  had  not  been  complied  with,  theOourt  would 

hold  it  bad.    Regina  y.  Carttoorth  (d)y  Rex  y.  JEmden  (a), 

Poole  y.  Hobbs  (/),  and  Potter  y.  Nicholson  {g).    At  all 

eyents,  the  objection  is  too  late.   Davies  y.  Watkins  (A). 

Pigotty  contrft. — These  proceedings  are  coram  non 
judice,  and  peijury  cannot  be  assigned.  No  jurisdic- 
tion appears  on  the  face  of  the  affidayit,  because  it  does 
not  purport  to  haye  been  sworn  before  the  commis- 
sioner. There  are  two  parties  to  an  affidayit,  the  one 
who  swears  to  the  contents,  and  the  commissioner  before 
whom  the  affidayit  is  sworn.  This  does  not  purport  to 
be  sworn  before  a  person  who  had  any  authority  to 
take  it.  It  may  haye  been  sworn,  but  it  does  not  ap- 
pear to  be  before  a  commissioner,  as  the  stat.  29  Car.  2, 
c  5,  s.  2,  from  which  he  deriyes  all  his  authority,  directs. 
The  jurat  is  a  yery  important  part  of  an  affidayit,  and 
should  be  perfect  as  shewing  the  jurisdiction  of  the  party 
administering  the  oath.  In  Regina  y.  Silkstone  (e),  there 
was  merely  an  ambiguity,  here  there  is  a  want  of  juris- 
diction. The  instrument  must  be  perfect  when  the 
commissioner  puts  his  name  to  it,  and  it  cannot  be 
amended  by  what  takes  place  afterwards.  If  reference 
can  be  made  to  the  notice  to  explain  this  affidayit,  the 

(a)  5  Dowl.  373.  ^/)  s  Dowl.  113. 

(6)  2  Dowl.  607.  (^)  8  M.  &  W.  294. 

(c)  Ante,  p.  230.  (A)  2  Dowl.,  N.  S.,  930. 

id)  I  DowL  &  L,  837.  («)  2  a  B.  R.  520. 
(e)  9  East,  437. 

D  d2 
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1844.  Court  may  be  called  upon  to  travel  over  several  docn- 
ThbQdun  ni«°*«  to  see  if  a  previous  affidavit  is  properly  sworn.  I 
Seffina  v.  Shipttm-upon-SUmrffl),  an  attempt  was  made 
to  connect  examinationB  taken  on  making  an  order  of  re- 
moval so  as  to  ehew  junsdiction.  Lord  Denman,  C.  J., 
eaye,  "  The  question  is,  whether  the  last  examinatioQ 
can  be  taken  as  connect«d  with  the  first,  or  as  standing 
alone.  I  think  it  stands  alone,  and  that  therefore  there 
is  nothing  to  connect  it  with  the  same  justiceB,  or  with 
two  juBtJces  of  the  county.  It  is  true  the  names  and 
dates  are  the  same,  but  I  think  that  we  ought  not  to  be 
left  to  presume  anything  as  to  parties  having  authority 
to  administer  an  oath."  In  Rac  v.  T^e  Justices  of  the 
West  Riding  (A),  it  was  held  that  an  aflSdavit  must  shew 
the  place  where  it  was  sworn.  In  O^my.  Tatum  (c), 
an  affidavit  was  held  bad  as  not  inlitled  of  any  Court. 
Hmoard  t.  Brown  {i)  decides  tliat  it  must  tq>pear  that  the 
person  before  whom  the  affidavit  is  sworn  ie  a  conunis- 
aoner.    Houlden  v.  Fasson  (c),  Pardoe  v.  Terrett  (/). 

Lord  Denman,  C.  J. — In  all  cases  of  mere  tecdmical 
olgections  our  first  inclination  is  to  get  over  them,  if  pos- 
sible, so  that  the  merits  of  the  case  may  be  investigated. 
But  we  must  abide  by  positive  rules,  and  there  is  no 
rule  more  wholesome  and  proper  than  that  the  jurat  of 
an  affidavit  should  state  that  which  is  essential  to  its 
validity,  namely,  that  the  oath  was  taken  before  a  party 
who  had  proper  authority  to  administer  it.  There  is 
no  difficulty  in  observiag  this  rule,  and  the  constant 
course  of  precedents  supports  iL  No  direct  authority 
is  dted  the  other  way.  Cases  have  been  fi>und  where 
the  Court  has  sometimes  departed  from  the  strict  rule, 
to  adopt  what,  under  particular  circumstances,  they 

(a)  Ante,  p.  230.  (d)  4  Bing.  393. 

(£)  3M.&S.493.  («)  6BiDg.236;3M.&P.fi59. 

(c)  1  B.  &  P.  271.  (/)  2  Dowl.  N.  S.  903. 
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considered  a  compliance  with  it ;  but  the  variety  of  these         i844. 
decisions  is  with  me  a  strong  reason  for  requiring  the    rr^  q    ^ 
jurat  to  be  precise  and  certain.     The  language  of  the  f* 

Court  in  Rex  v.  The  Justices  of  the  West  Riding  (a),  is  Bloxham . 
very  valuable,— that  ''  to  dispense  with  these  forms  is 
only  to  get  into  uncertainty  and  mischief,  and,  by  a 
stram  of  jurisdiction,  to  help  parties  through  that  which 
they  ought  to  look  to  themselves," — and  we  should  invite 
a  degree  of  negligence  if  we  departed  from  it.  This 
seems  to  me  to  be  an  inherent  defect;  and  I  do  not 
think,  that,  when  these  defects  of  jurisdiction  are  pro- 
perly brought  to  our  notice,  we  ought  to  avoid  giving 
force  to  them.  The  result  will  be,  to  cause  more  care 
and  greater  accuracy  in  these  documents,  and  less  occa- 
sion for  such  applications.  I  think  that,  in  the  case  of 
Ex  parte  HaU{b)y  too  much  indulgence  was  shewn  to 
the  omission ;  and  that,  in  Downing  v.  Jennings  (c;,  the 
words  ''before  me*'  being  struck  out  did  not  form  part 
of  the  jurat  when  the  words  "by  the  Court"  were 
substituted. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  think 
it  an  unwise  and  unsafe  mode  of  proceeding  to  sustain 
one  instrument  by  reference  to  another.  Looking  at 
the  affidavit,  and  that  alone,  it  is  open  to  all  sorts  of 
doubt  and  uncertainty.  I  think  that  the  jurat  should 
clearly  be  such  as  is  required  by  the  act  of  Parliament. 

CoLEBiDOE,  J. — ^I  think  that  this  is  not  simply  an 
irregularity,  but  goes  clearly  t6  the  jurisdiction  of  the 
commissioner,  being  of  the  very  essence  of  the  swearing. 
As  to  reference  to  the  other  instrument,  if  we  were  to 
admit  that  in  this  case,  we  might  be  called  upon  in  others 
to  look  at  some  statement  made  at  any  time  afterwards. 

(a)  3  M.  &  S.  494.  (&)  8  L.  J.,  N.  S.,  Q.  B.  211. 

(c)  5  Dowl.  373. 
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1844.        I  think  we  must  look  to  the  affidavit  alone.     My  first 

The  Queen    impression,  as  well  as  his  Lordship's,  was,  to  treat  this 

I  hab^te  ts  f  ^  a  matter  of  little  importance,  as  t)eing  merely  an  un- 

Bloxham.     intentional  omission*  We  ought,  however,  to  hold  these 

things  strictly,  both  as  to  statements  and  circumstances. 

Affidavits  are  to  be  sworn  before  a  commissioner  having 

authority  to  take  them;  but  it  is  perfectly  consistent 

with  this  statement  that  Munton  was  not  the  person 

before  whom  the  affidavit  was  sworn.     If  we  were  to 

hold  this  sufficient,  we  should  never  see  an  affidavit 

agidn  without  these  words  omitted. 

WiGHTMAN,  J. — The  affidavit  must  be  sworn  before 
a  person  authorized  to  take  it;  it  is  perfectly  consistent 
with  this  affidavit  that.it  might  have  been  sworn  before 
some  pe«on  having  no  authority  at  all  to  administer  an 
oath.  I  had  some  doubt  at  first  as  to  the  suggested 
reference  to  the  other  instrument ;  but  that  would  be  to 
enable  defects  in  necessary  statements  to  be  supplied 
by  declarations  made  at  any  subsequent  time,  and  would 
supersede  the  necessity  of  stating  them  in  future. 

Rule  absolute,  without  costs  (a). 

(a)  But  see  Frott  v.  Hayward,  2  DowL,  N.  S.,  566. 


MICHAELMAS  TERM^  8  VICT.  377 

1844. 

The  Queen  v.  The  Inhabitants  of  Wooldale.  ^ov  20th. 

VJN  appeal  against  an  order  of  two  justices,  dated  the  The  cxamina- 

*  tion  of  a  paa- 

2l8t  of  October,  1843,  for  the  removal  of  Joseph  Beau-  per,  Joseph 
mont  and  Alice  his  wife  from  the  township  of  Upper-  stated?— "'in 
thong,  in  the  West  Ridmg  of  Yorkshire,  to  the  town-  J^^'^^^^' 
ship  of  Wooldale,  in  the  said  riding,  the  sessions  con-  apprentice  to 
firmed  the  order,  subject  to  the  opinion  of  this  Court  on  w.,  by  the' in- 
the  following  ca«e:-  ptSSp'^- 

The  only  examination  on  which  the  sjud  order  of  re-  "°^  prodnced, 

•^  1.1  dated  &c.,  and 

moval  was  made  was  that  of  the  said  Joseph  Beaumont,  made  between 
and  the  same,  so  far  as  related  to  the  said  Joseph  Beau-  b^rts  and  my- ' 
mont's  alleged  settlement  in  the  township  of  Wooldale,  J^rtaSbTaScdr 
was  as  follows : — "  I  am  seventy-one  years  of  age,  my  John  Beau- 
father's  name  was  John  Beaumont,  he  resided  at  Sear-  sided,  inha- 
fold,  in  Upperthong,  and  was  a  cloth-dresser.     On  or  at^jJ^dmS! 
about  the  28th  of  March,  1 789,  I  was  bound  apprentice  ^'*  ^^^^  *' 

•»  ^  '^  ap- 

to  Joseph  Boberts,  of  Cinderhills,  in  the  township  of  prentice  under 
Wooldale,  in  the  said  riding,  clothier,  by  the  indenture  turei  for  several 
of  apprenticeship  now  produced,  bearing  date  the  said  J!^"^"nJL^ 
28th  day  of  March,  1789,  and  made  between  the  said  one."    The  in- 
Joseph  Boberts,  therein  described  as  Joseph  Boberts,  of  follows  :— 
Cinderhills,  in  the  parish  of  Kirkburton,  and  of  York,  ^^  nuSle"*' 
clothier,  of  the  one  part,  and  myself,  therein  by  mistake  JI^**.  ^®*' 

i/o<lf  between 
J.  Roberts,  of 
&c.,  and  John  Beaumont,  witnesseth,  that  the  said  John  Beaumont  hath  put  and  bound 
himself  apprentice  to  and  with  the  said  J.  Roberts,  &c.,  for,  daring,  and  until  the  term  of—- 
he  attain  ages  twenty -one — thence  next  following  be  fully  completed  and  ended."  Then 
followed  covenants  by  the  said  J.  Roberts  with  the  said  Joseph  Beaumont,  apprentice,  to 
teach  him  his  trade,  to  provide  him  with  food,  clothes,  &c.,  to  pay  him  3«.  a  year,  and  to 
allow  him  two  weeks  to  go  to  school  tit  every  year  during  the  said  apprenticeship.  The 
conclusion  was,  "  In  witness  whereof /A«  partiet  above  named  to  these  indentures  have  set 
their  AoiuZv  and  seals,  &c.     (Signed^  J.  Roberts,  Joseph  Beaumont." 

Held,  that,  from  the  whole  of  the  mdenture,  and  the  evidence  of  the  pauper  that  he  exe- 
cuted it,  it  was  evident  that  the  name  John  had  been  inserted  by  mistake  for  Joseph,  and 
was  not  an  ambiguity  so  as  to  vitiate  the  deed,  which,  therefore,  was  admissible  in  evidence 
to  prove  the  settlement. 

And  that,  although  the  statement  as  to  the  term  of  binding  was  imperfect,  yet,  coapled 
with  the  date  of  the  indenture,  and  the  covenants  for  yearly  allowance  and  schooling,  enoogh 
was  stated  to  shew  that  the  term  of  binding  was  for  more  than  forty  days  at  least. 
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1844.         called  John  Beaumonty  and  therein  described  as  John 
The  Queen     ^^aumont,  of  Holmfirth,  in  the  parish  of  Aldmondbury, 
y-  and  county  aforesaid,  of  the  other  part ;  my  master,  the 

WooLDALE.  said  Joseph  Boberts,  resided  and  inhabited  at  Cinda:- 
hills,  in  Wooldale,  and  I  lived  with  him  there  for  some 
time  before  I  was  bound  apprentice ;  I  also  resided,  in- 
habited, and  slept  at  my  said  master's  house  at  Cinder- 
hills  in  Wooldale  aforesaid,  as  an  apprentice  under  the 
said  indenture,  for  several  years  and  until  I  was  twenty- 
one,  and  at  liberty  from  my  master.  My  &ther  is  one 
of  the  witnesses  to  the  indenture.  When  the  indenture 
was  executed  it  was  lefl  in  the  care  of  John  Beaumont, 
carrier,  the  other  witness  to  it,  and  when  I  came  of  age 
I  got  it  from  him,  and  have  kept  it  ever  since ;  I  have 
done  no  act  to  gtdn  a  settlement  in  my  own  right  since 
I  was  apprentice  to  Joseph  Boberts  as  aforesaid." 

The  indenture  of  apprenticeship  above  referred  to  was 
in  the  words  following,  and  a  copy  thereof  was  duly 
sent  by  the  overseers  of  Upperthong  to  the  overseers  of 
Wooldale,  as  part  of  the  examination  on  which  the  said 
order  was  made : — 

^^  This  indenture,  made  the  28th  day  of  March,  in  the 
29th  year  of  the  reign  our  sovereign  Lord  George  3rd, 
&C.,  and  in  the  year  of  our  Lord  1789,  between  Joseph 
Boberts,  of  Cinderhills,  in  the  parish  of  Kirkburton,  and 
of  York,  clothier,  of  the  one  part,  and  John  Beaumont, 
of  Holmfirth,  in  the  parish  of  Aldmondbury,  and  county 
aforesaid,  of  the  other  part,  witnesseth  that  the  said  John 
Beaumont  hath  of  his  own  free  will,  and  with  the  con- 
sent of  and  by  his  father,  John  Beaumont,  has  put  and 
bound  himself  apprentice  to  and  with  the  said  Joseph 
Boberte,  and  with  him,  after  the  manner  of  an  apprentice, 
to  dwell,  remain,  and  serve  from  the  date  hereof^  for, 
during,  and  until  the  term  of — he  attain  ages  21, — thence 
next  following y  he  fully  completed  and  ended;  during  all 
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which  term  the  said  apprentice  his  said  master  well  and  i844. 
fidthfullj  shall  serve,  &c  (Here  followed  the  usual  cove-  ,^^  Queen 
nants  hj  the  apprentice).  And  the  said  Joseph  Boberts,  ^  ,yF' 
for  himself^  his  executors,  administrators,  or  assigns,  doth  Wooldale. 
covenant,  promise,  and  grant  hj  these  presents  to  and 
toith  the  said  Joseph  Beamnont,  apprentice,  that  he  the  said 
Joseph  Roberts,  his  executors,  administrators,  or  assigns, 
shall  and  will  teach,  learn,  and  inform  him  the  said  ap- 
prentice,  or  cause  him  to  be  taught,  learned,  and  in- 
formed in  the  art  or  mystery  of  a  clothier;,  which  the 
said  master  now  useth,  after  the  best  manner  of  know- 
ledge that  he  or  they  may  or  can,  with  all  circumstances 
thereunto  belonging;  and  also  shaU  find  and  provide  to 
and  for  hnn  the  said  apprentice  sufficient  and  enough 
meat,  drink,  washing  and  lodging;  also  the  said  master 
is  to  pay  his  apprentice,  or  cause  to  be  paid,  three  shillings 
yearly  and  every  year  during  his  apprenticeship,  and  the 
said  master  to  provide  him  all  wearing  apparel  whatso- 
ever during  his  apprenticeship,  and  at  the  end  to  find  or 
cause  to  be  found  two  good  and  sufficient  suits  of  clothes 
according  to  custom ;  and  the  sidd  master  to  aUmo  his 
apprentice  two  toeeks  to  go  to  school  yearly  and  every  year 
daring  his  apprenticeship ;  and  for  the  true  performance 
of  all  and  singular  covenants  and  agreements  aforesaid, 
each  of  the  parties  aforesaid  doth  bind  himself  unto  the 
other  firmly  by  these  presents.  In  witness  whereof  the 
parties  above  named  to  these  present  indentures  inter- 
changeably have  set  their  hands  and  seals,  the  day  and 
year  above  written. 

Sealed  and  delivered,  being  first  duly  stamped. 
John  Beaumont,  carrier.  Joseph  (l.8.)  Boberts. 

John  Beaumont,  clothier.  Joseph  (l.  s.)  Beaumont. 

«  The  following  were  grounds  of  appeal  against  the  said 
order: — 

'^  That  the  said  examinations  do  not»  nor  does  either 


380  NEW  SESSIONS  CASES, 

1844.  of  them,  disclose  anj  ground  of  settlement  in  and  re- 
Thr  Qubbw  1^0^^  ^  o^^  8^<1  township,  other  than  are  alleged  bj 
T  ,.  v**  X    *  service  and  residence  there  under  a  supposed  indenture 

Inhabitantt  of  ^         ^  ^  ^      ^  ^*^ 

WooLDALB.  of  apprenticeship,  which  said  indenture,  as  appears  bj 
the  examination  of  the  said  Joseph  Beaumont,  being  one 
of  the  said  examinations  whereon  the  said  order  was 
made,  is  and  always  was  bad  and  insufficient,  and  not 
obligatory  on  any  person  thereby  supposed  to  be  bound 
apprentice,  inasmuch  as  the  said  indenture  is  and  always 
was  ambiguous  on  the  &ce  thereof,  both  as  to  the  per- 
son who  was  intended  to  be  bound  apprentice  thereby, 
and  the  term  for  which  it  was  intended  that  he  should 
be  bound,  and  in  other  respects." 

^'  That  the  said  supposed  indenture  appearing  by 
the  said  examination  of  the  said  Joseph  Beaumont  to 
be  ambiguous  on  the  face  of  it,  as  in  the  preceding 
groimd  of  appeal  is  mentioned,  the  said  justices,  at  the 
hearing  whereon  the  said  order  was  made,  improperly 
and  contrary  to  law  admitted  parol  evidence  in  expla- 
nation of  the  said  ambiguities,  as  appears  by  the  said 
examination  of  the  said  Joseph  Beaumont;  and  the 
said  examinations  whereon  the  said  order  was  made  do 
not,  nor  does  either  of  them,  contain  legal  evidence  of 
the  supposed  binding  of  the  said  Joseph  Beaumont." 

'*  That,  assuming  the  said  evidence  to  have  been 
properly  admitted  by  the  said  justices,  and  that  the  said 
Joseph  Beaumont  did,  at  the  time  and  in  the  manner  in 
the  said  examination  of  the  said  Joseph  Beaumont  men- 
tioned, sign,  seal,  and  deliver,  as  his  deed,  the  document 
in  the  same  examination  described  and  set  forth  as  an 
indenture,  nevertheless  the  said  examinations  whereon 
the  said  order  was  made  do  not,  nor  does  either  of  them, 
shew  that  the  said  Joseph  Beaumont  was  ever  bound 
apprentice  to  the  said  Joseph  Roberts,  in  the  said  exa- 
mination of  the  said  Joseph  Beaumont  mentioned,  the 
supposed  mistake  in  the  said  examination  of  the  said 
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Joseph  Beaumont  being  such  as  altogether  to  prevent        i844. 
the  said  supposed  indenture  from  taking  effect  as  the    xhTquebn 
deed  of  the  said  Joseph  Beaumont."  5* 

Inhabitants  of 

When  the  case  came  on  to  be  heard,  it  was  admitted  Wooldals. 
hj  the  respondents,  that  the  said  examination  of  the  said 
Joseph  Beaumont,  so  far  as  is  material  to  the  present 
case,  and  the  said  indenture,  were  as  above  set  forth; 
and  it  was  thereupon  insisted  by  the  appellants,  that 
the  said  order  of  removal  ought  to  be  quashed,  for  the 
several  reasons  assigned  in  the  above-stated  groimds  of 
appeaL 

The  court  of  quarter  sessions,  nevertheless,  confirmed 
the  order,  subject  to  the  opinion  of  the  Court  of  Queen's 
BencL  If  the  Court  of  Queen's  Bench  shall  be  of  opin- 
ion, that,  on  any  of  the  objections  stated  in  the  fore- 
mentioned  grounds  of  appeal,  the  sessions  ought  to  have 
quashed  the  order,  then  that  order  and  the  order  of  ses- 
sions confirming  the  same  are  to  be  severally  quashed, 
otherwise  both  the  said  orders  are  to  be  confirmed. 

IHckering  and  Hardy y  in  support  of  the  order  of  ses^ 
sions. — This  apprenticeship  deed  cannot  be  considered 
void.  The  test  is,  whether  the  pauper  could  be  sued  on 
it  in  covenant,  and  it  is  dear  he  could,  either  in  the 
name  of  ^' Joseph,^'  by  introducing  averments  such  as 
were  su^ested  in  'Mayehtone  v.  Lord  Palmerstcn  (a), 
or  in  the  name  of  ^'  John,'*  if  there  were  an  averment 
that  he  was  known  as  well  by  one  name  as  the  other ; 
and  of  this  the  indenture  itself  would  be  evidence. 
Moby  V.  Shepherd  (J),  Evans  v.  King  (c).  Field  v.  Win-- 
hw{d),   Gould  V.  Barnes  {e\   WiUiams  r.  Bryant  {/), 

(a)  1  M.  &  M.  6;  2  C.  &  P.  (c)  WHleg,  654.   See  note. 

474,  where  a  note  gives  the  form  (d)  Cro.  £Uz.  897,  n. 

of  declaration  adopted.  (e)  3  Taunt.  504. 

(6)  Cro.  Jac.  640.  (/)  5  M.  &  W.  447. 
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1844.        Hychman  v.  ShotboU  (a),  Watkins  v.  OUoer  (J),  Clarke  v. 
ThbQuexn    Isied(c)y  Com.  Dig.,  Fwt,  E.  3;  Bac.  Abr.  '^GTant,** 
«.  C.  n. 

Inhabitants  of 

WooLDALs.  If  it  should  be  saidj  that,  because  the  signature  is  not 
necessary  to  give  validity  to  the  deed,  that  cannot  be 
looked  at,  then  the  Christian  name  may  be  struck  out  as 
surplusage;  and  it  would  appear  that  the  master  cove- 
nanted with  ^^  the  said  Beaumont,  his  apprentice,''  which 
description  appears  throughout.  The  deed  would  then  be 
good  on  the  face  of  it,  and  the  description  would  make 
the  parties  to  it  sufficiently  appear.  Rex  v.Exminsier  (d), 
Rex  V.  Morris  (e),  Doe  v.  Wesilahe  (/).  There  is  no  dif- 
ference as  to  mistakes  in  Christian  or  surnames,  though 
formerly  it  was  so  considered.  Button  v.  Wrigktman  (^), 
Miller  v.  Trovers  (A). 

But  if  there  be  any  difficulty  as  to  the  person,  evi- 
dence of  facts  dehors  the  deed  is  admissible  to  explain 
it,  Doe  V.  Martin  (i) ;  and  the  same  rule  is  hid  down  by 
Parkej  B.,  in  Lady  JHewley^s  case,  quoted  in  2  Phillips 
on  Evidence,  p.  286 ;  nor  does  it  make  any  difference 
that  there  is  an  ambiguity  on  the  face  of  the  instrument. 
Doe  V.  Needs  (A).  The  facts  in  this  case,  namely,  that 
^'  Joseph  "  was  the  person  who  executed  the  deed,  and 
that  no  such  person  as  *'  John "  was  ever  apprentice, 
fully  prove  who  was  the  real  party  to  tiie  deed,  and 
liable  under  tiie  covenants  in  it  Lord  Say  and  Sele^s 
case  (Q,  Dowset  v.  Sweet  (m).  Doe  v.  Huthwaite^n),  Brad- 
show  V.  Bradskaw  (o).  At  any  rate,  the  question  here 
arises  between  third  persons,  and  even  if  the  parties  to  a 

(a)  Dyer,  279  b.  (h)  8  Bng.  244. 

(b)  Cro.  Jac.  558.  (i)  4  B.  &  Ad.  785. 

(c)  Lutw.  894.  (it)  2  M.  &  W.  129. 

(d)  6  A.  &  £.  698.  (/)  10  Mod.  47. 

(e)  1  Leach,  127.  (m)  Ambl.  174. 
(/)  4  B.  &  A.  57.  (n)  3  B.  &  A.  632. 
(y)  Popham,  56.  (o)  2  Y.  &  C.  72. 
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deed  cannot  explain  it  hj  extrinsic  evidence,  there  is  no 
doubt  that  third  persons  may.  Rex  v.  Cheadk  (a),  Rex  v. 
tVickham  (ft).  Reeves  v.  Slater  (c). 

As  to  the  time,  if  there  is  any  ambiguity  in  the  term 
for  which  the  pauper  was  bound,  that  amounts  to  no- 
thing, as  then  the  term  would  be  unlimited,  in  which 
case  the  effect  would  be  to  make  the  indenture  voidable, 
not  void.  Rex  v.  Woobtanton  (rf),  Bac  Abr.  "  Grant," 
H.  2 ;  Boraston^s  case  (e). 

HaU  and  Pashleyy  contr^ — ^This  is  a  patent  ambiguity 
which  cannot  be  helped  by  averment.  Clarke  v.  Istedif), 
Moby  V.  Shepherd  (^).  All  the  cases  cited  by  the  other 
fflde  are  instances  of  latent  ambiguities.  This  case  is  at 
least  as  strong  as  Jlfiffl^v.  Tyavers{h);  but  that»  like  most 
of  the  other  cases,  was  a  question  as  to  a  will,  where  evi- 
dence of  intention  is  necessarily  admissible.  There  seem 
to  be  three  modes  of  eluding  the  difficulties  caused  by  such 
mistakes:  1.  Estoppel;  2.  By  shewing  that  the  party 
misdescribed  has  been  known  as  well  by  the  right  name 
as  the  name  used;  3.  Where  the  grant  took  effect  not  by 
deed,  but  by  livery  of  seisin,  and  the  like.  Shepp.  Touch- 
stone, 23.  None  of  these  modes  would  apply  here.  The 
binding  must  still  be  by  deed.  Rex  v.  Ditchingham  (t ). 
The  question  here  is,  who  is  the 'person  boimd?  The 
signature  cannot  cure  the  ambiguity ;  for  the  signature  is 
immaterial,  the  sealing  and  delivery  being  the  essentials 
to  a  deed ;  the  writing  in  the  body  of  it,  therefore,  must 
be  looked  to,  not  the  signature.  Shepp.  Touchstone,  56 ; 
Couch  V.  Goodman  (A) ;  Eolle's  Abr.,  «  Fai  V  E.  3,  and 
*'  Grant,''  A.  2 ;  Kent  v.  WhichaU{l),  Hoye  v.  Bush  (wi> 


(a)  3  B.  &  Ad.  833. 
{h)  2  A.  &  £.  517. 
(c)  7  B.  &  C.  486. 
{i)  1  Bott,  P.  L.  707. 
(«)  2Rep.  51. 
(/)  Lutw.  894. 


{g)  Cro.  Jac.  640. 
(A)  8  Bing.  244. 
(i)  4  T.  R.  769. 
{k)  2  Q.  B.  584. 
(0  Owen,  48. 
(to)  1  M.  &  G.  775. 


1844. 


'The  Queen 
Inhabitants  of 

WOOLDALB. 


Inhabitants  of 
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Lord  Denman,  C.  J. — ^It  appears  to  me  that  the  ses- 
sions were  right  in  this  case.  Here  is  a  deed  pro- 
duced as  an  indenture  of  apprenticeship  binding  Joseph 
WooLDALK.  Beaumont;  and,  in  order  to  know  whether  he  gsdned  a 
settlement  under  it,  the  first  inquiry  is,  did  he  execute 
the  indenture  ?  Now,  looking  at  the  examination,  it  is 
clear  that  he  did:  he  states  that  he  signed,  sealed,  and 
served  under  it.  There  may  be  some  little  difficulty  in 
the  language,  but  no  ambiguity.  The  party  who  exe- 
cuted is  clearly  the  party  described  as  Joseph,  who  is 
spoken  of  throughout  as  the  apprentice ;  **  John"  is  visi- 
bly to  me  a  mistake,  the  name  or  '^  Joseph"  being  that 
of  the  person  who  executed  the  indenture,  which  in  all 
cases  is  the  subject  of  evidence. 

As  to  the  term  for  which  he  bound  himself  there  is 
some  little  difficulty,  but  we  cannot  doubt  the  meaning 
of  the  words  to  be — ^till  he  attained  the  age  of  twenty- 
one  ;  and  his  age  at  the  date  when  the  indenture  was 
executed  being  also  proved  by  evidence,  that  period 
would  appear  to  be  more  than  forty  days.  We  are  much 
indebted  to  the  Court  of  Exchequer  for  the  learning 
and  research  displayed  in  the  case  Williams  v.  Bryant  {a)^ 
though  it  was.  unnecessary  for  them  to  give  judgment 
on  the  point,  as  under  the  new  rules  of  pleading  they 
were  not  called  upon  to  go  into  the  question  (£).  But 
that  case  is  in  favour  of  this  decision ;  and  if  there  is  any 
mode  by  which  a  party  can  be  bound,  I  hold  that  it  is 
sufficient  to  enable  him  to  gain  a  settlement 

Williams,  J. — The  counsel  for  the  appellants  have 
put  the  case  on  the  right  ground,  that  the  question  is, 
who  was  bound?  The  binding  to  serve  is  the  principal 
ingredient  in  gaining  a  settlement  by  apprenticeship ; 
and  I  agree  that  Joseph  was  the  party  bound  on  the 

(a)  5M.&W.447.  (6)  Id,  456. 
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present  occasion.  He  executed  the  deed,  and  there 
must  always  be  some  degree  of  parol  evidence,  by  child- 
ren or  otherwise,  to  prove  the  identity  of  the  man  who 
executed.  Joseph  was  the  man  who  executed  here  and 
served  imder  that  obligation*  I  decide  also  on  this 
ground,  that  the  description  '^apprentice,'*  being  ap- 
plied throughout  to  Joseph^  shews  who  was  bound,  and 
then  the  principal  difficulty  is  got  over. 

As  to  the  other  question,  whether  such  doubtful 
English  could  vitiate  the  deed,  I  think,  though  it  is  ex- 
pressed in  a  singular  manner,  the  intention  is  dear ;  no 
man  can  doubt  that  he  bound  himself  till  twenty-one, 
at  all  events  for  forty  days. 


1844. 


Thx  Quxsn 

V. 

Inhabitants  of 

WOOLDALB. 


CoLERiDOE,  J. — I  am  of  the  same  opinion.  I  only 
wish  to  say  that  I  think  this  is  no  question  of  ambiguity, 
but  only  difficulty  of  construction,  which  is  a  very  dif- 
ferent thing  Some  parol  evidence  must  be  received  in 
all  cases.  Take  the  case  of  a  settlement  of  a  name  as 
conmion  as  John  Smith,  you  must  have  some  person 
called  to  identify  him,  so  as  to  apply  the  deed  to  the 
person.  Here  the  name  is  Joseph  Beaumont;  he  is 
called;  he  says,  ^'  I  executed  the  indenture,  and  served 
under  it,''  That  serves  as  a  key  to  the  whole.  Then, 
looking  at  the  deed,  he  is  described  as  the  ^^  apprentice," 
and  the  term,  **  the  said  Joseph  Beaumont,  apprentice," 
must  refer  to  some  one  boimd  apprentice ;  then  he  signs  ' 
as  '^  Joseph*"  Can  there  be  any  doubt  that  the  Joseph 
in  the  latter  part  is  the  same  as  John  in  the  former?  if 
so,  constat  de  personft. 

As  to  the  second  point,  all  to  be  said  is,  you  have  very 
bad  English ;  but  the  question  is,  can  you  make  out  tiie 
sense,  not  by  guessing,  but  from  tiie  words;  I  think 
you  can.  By  looking  into  the  deed  I  can  find  he  was 
bound  for  forty  days,  for  there  is  a  covenant  iot  tiie 
yearly  payment  of  wages,  and  for  sending  to  school  two 
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1844.  weeks  in  eveiy  year,  so  that  some  considerable  time 
Ths  Queen  must  have  been  contemplated.  Then  you  look  at  the 
inhabUants  of   ^**®  of  the  indenture,  and  all  is  complete. 

WOOLDALE. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion.  At  the 
end  of  the  deed  I  find  the  ordinary  phrase,  ^^  In  witness 
whereof  the  parties  above  named  to  these  present  in- 
dentures have  set  their  hands  and  seals."  Then  the 
mgnatures  are,  *^  Joseph  Boberts  "  and  ^'  Joseph  Beau- 
mont." They  seem  to  me  by  that  to  admit  themselves 
to  be  the  parties  mentioned  in  the  deed.  I  am  of  opin- 
ion, that  he  might  have  been  sued  in  the  name  of 
John ;  and  that,  if  he  had  been  so  sued,  he  would  have 
been  estopped  from  denying  that  his  name  was  John, 
according  to  what  the  Court  intimate  in  Moby  v. 
Shepherd  (a),  Hyckman  v.  ShoiboU  {h) ;  or  the  pauper 
might  have  been  sued  in  the  name  of  Joseph,  and  then 
there  might  have  been  an  averment  of  his  having  been 
known  as  well  by  one  name  as  the  other,  in  which  case 
the  deed  would  have  been  most  cogent,  if  not  conclusive 
evidence  against  him,  as  in  Williams  v,  Bryant  {c)^  and 
as  intimated  in  a  note  to  Eva7is  v.  King  (d).  It  appears 
to  me,  therefore,  that  the  deed  is  not  void.  The  only 
remaining  question  is,  whether  the  term  of  binding  is 
sufficiently  defined ;  and  upon  the  prindple,  that,  *'  Id 
certum  est  quod  certum  reddi  potest,"  I  think  that  it 
is  sufficient. 

Order  of  Sessions  confirmed. 

(a)  Cro.  Jac.  640.  (c)  6  M.  &  W.  447. 

(6)  Dyer,  279  b.  {d)  Wffles,  554. 


0 


MICHAELMAS  TERM,  8  VICT.  387 

1844. 

The  Queen  r.  The  Inhabitants  of  Latchford.  Nov.  20th, 

K  appeal  against  an  order  of  two  justices,  dated  Theexamina- 
March  4th,  1844,  for  the  removal  of  Peter  Carter,  an^order  of  re^ 
Margaret  his  wife,  and  Richard  and  Mary  their  children,  ^^1^  ^^^^^' 
from  the  township  of  Warrington,  in  the  county  of  Lan-  after  stating  a 
caster,  to  the  township  of  Latchford,  in  the  oounty  of  ment  in  L.,  set 
Chester,  the  sessions  confirmed  the  order,  subject  to  the  °^  ^  Mpreni 
opinion  of  this  Court  on  the  follo^4n£f  case: —  ticcship  binding 

°  the  pauper  to  a 

master  in  W., 

The  order  appealed  as^ainst  was  made  upon  examina-  *  service  nnder 

j^        ,  .        .  the  indenture, 

tions,  of  which  the  following  is  a  copy: —  '  and  a  sufficient 

Richard  Carter  said,  ^^  I  am  sixty-seven  years  of  age ;  sleeping  forty 

I  married  my  first  and  present  wife,  Mary,  at  the  "^^'h/to^^n 

parish  church  at  Grappenhall,  in  the  said  coimty,  forty-  *  settlement  by 

.  T  ,  ,  . ,      .^  J    apprenticeship 

two  years  ago.     1  have  by  my  said  wife  a  son  named  either  in  L.  or 
Peter,  (the  pauper),  who  was  born  on  the  24th  day  of  the 'pauper 
December,  1816,  in  the  township  of  Latchford."  [Here  jffPiJi^^^L"* 
followed  a  statement  as  to  the  apprenticeship  of  the  son.      One  of  the 

•     «•  •        •         •    n  \  1  grounds  of  ap» 

as  set  out  m  his  examination,  infra.]  peal  objected, 

Peter  Carter,  the  pauper,  said,  "  I  am  twenty-seven  !^^^^t5cd" 

in  W.  by  reason 
of  his  hsTing  been  apprenticed,  at  In  the  examination  eiated,  and  having  served  under  the 
said  indenture  in  W.  for  more  than  forty  days,  and  having  slept  in  W.  more  than  forty 
nights  daring  such  service,  and  on  the  last  night  thereof." 

At  the  trial  of  the  appeal,  the  respondents  proved  the  birth  settlement  only,  when  the 
appellants  applied  to  the  sessions  to  quash  the  order,  on  the  ground  that,  the  respondents 
having  stated  in  the  examination  that  a  settlement  by  apprenticeship  had  been  gedned  by 
the  pauper  either  in  L.  or  W.,  the  birth  settlement  in  L.  was  thereby  destroyed ;  and 
that,  having  relied  on  the  latter  only,  they  had  failed  to  support  their  order. 

The  sessions  overruled  the  objection,  upon  which  the  appellants  called  the  pauper,  who 
proved  a  sufficient  service  and  residence  in  both  L.  and  W.,  and  that  he  slept  the  last 
night  in  W.  They  gave  no  evidence  of  the  binding,  contending  that  the  statement  thereof 
in  the  examinations,  admitted  in  the  grounds  of  appeal,  was  admitted  for  all  the  purposes  of 
the  case. 

The  sessions  overruled  this  point  also,  and  confirmed  the  order. 

Neidt  1st,  that  the  examinations  were  sufficient  to  enable  the  respondents  to  go  into 
their  case,  and  that,  having  stated  more  than  one  settlement  in  the  examinations,  they  were 
at  UbertYf  at  the  trial,  to  confine  themselves  to  the  proof  of  either. 

2nd.  Tliat  the  binding  stated  in  the  examinations  was  not  such  an  admission  by  the  re- 
spondents as  to  render  it  unnecessary  for  the  appellants  to  prove  a  binding  in  support  of 
their  own  case. 

When  this  Court  discharges  a  rule  in  such  a  case,  the  effect  is  to  confirm,  the  order  of 
senions,  and  subject  the  party  bringing  it  up  to  pay  costs  under  5  Greo.  2,  c.  19,  s.  2. 

YOL.  I.  E  E  N.  8.  C. 
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1844.        years  of  age  last  birth-day;  I  am  the  son  of  the  last 
Thi  Queen    witness;  Kichard  Carter.     On  the  16th  of  February, 
I  habHantBof    ^®^^»  being  then  upwards  of  eighteen  years  of  age,  I 
Latcufoed.    bound  myself,  with  the  consent   and   approbation  of 
Kichard  Carter,  my  father,  to  John  Gregory,  of  the 
township  of  Warrington,  cordwainer,  for  and  until  the 
full  end  and  term  of  five  years,  under  a  legally  stamped 
indenture,  which  said  indenture  was  duly  signed  by  my- 
self, mf  said  father,  and  my  master,  in  the  presence  of 
each  other,  and  in  the  presence  of  Joseph  Worrall,  of 
Warrington,  who  witnessed  the  same.     The  indenture 
now  produced  is  the  one  under  which  I  was  bound  an 
apprentice.   I  served  my  said  master  under  the  sud  in- 
denture from  the  day  of  the  date  of  tiie  said  indenture 
on  and  until  the  evening  of  Saturday,  the  23rd  of  De^ 
cember,  1837,  when  I  left  my  said  master's  house,  about 
eight  o'clock  in  the  evening  of  the  said  23rd  of  Decem- 
ber.   During  tiie  time  I  so  served  my  said  master  under 
the  indenture  aforesaid,  I  resided  and  slept  at  the  house 
of  my  said  father  in  the  township  of  Latchford,  in  the 
county  of  Chester,  in  the  summer  months,  and  on  the 
Saturday  and  Sunday  evenings  of  the  winter  months; 
and,  during  the  remainder  of  the  winter  months,  for  five 
nights  in  each  week,  I  resided  and  slept  in  the  town- 
ship of  Warrington,  in  the  county  of  Lancaster.  I  re- 
sided and  slept  in  the  township  of  Latchford,  in  the 
said  county  of  Chester,  for  more  than  forty  days,  during 
which  time  I  served  my  said  master  under  tiie  indenture 
aforesaid,  and  I  resided  and  slept  in  tiie  township  of 
Warrington  for  more  than  forty  days,  during  which 
time  I  served  my  said  master  imder  the  indenture  afore- 
said.  AfVer  I  had  served  my  said  master  under  the  said 
indelhture  on  the  23rd  of  December,  1837, 1  went  and 
slept  at  the  house  of  my  said  fiither,  in  the  township  of 
Latchford  aforesaid,  on  the  evening  of  the  said  23rd  of 
December,  and  I  continued  to  live  and  sleep  at  the 
house  of  my  said  father  for»  upwards  of  two  years  after 
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the  said  23rd  of  December^  until  I  married  mj  pye-        1844. 
sent  wife  Margaret,  which  took  place  at   St.  Paul's    thb  Quexn 
church,  in  the  said  township  of  Warrimrton,  about  three   ,  ,  ^?-  .    , 

7  r  ---©       9  Inhabitants  of 

years  ago.  I  was  twenty-one  years  of  age  on  the  even-  Latchfoed. 
ing  of  the  24  th  day  of  December,  1837,  and  L  never 
served  my  said  master  tmder  the  indenture  aforesaid 
after  the  23rd  day  of  December,  1837.  I  never  did  any 
«5t  to  gain  a  settlement  by  renting,  or  in  any  other  way, 
after  leaving  my  sdd  master,  and  I  left  him  on  my  ar- 
riving at  the  age  of  twenty-one  years ;  I  never  received 
my  said  indenture  from  my  master  aforesaid.  I  have 
by  my  said  wife  two  childr^i,  namely,  &c.;  and  I  and 
xny  said  wife  and  our  children  aforesaid  are  now  rendent 
in,  and  actually  chargeable  to  the  township  of  Warring- 
ton." 

The  indenture  of  apprenticeship  referred  to  in  the 
examination  was  proved  before  the  justices,  and  a  copy 
thereof  sent  to  the  appellants  with  the  examinations. 

The  foUowing  were  the  material  grounds  of  appeal:— 
**  That  the  order  and  examination  are  bad  on  the  face 
thereof;  that  the  examination  was  and  is  insufficient, 
and  does  not  contain  l^al  evidence  of  any  settlement 
having  been  gained  by  the  paupers,  or  any  of  them,  in 
our  township  of  Latchford ;  that  the  said  paupers  were, 
at  the  time  of  making  the  said  order,  and  still  are,  legally 
settled  in  your  said  township  of  Warrington,  by  reason 
of  the  said  pauper,  Peter  Carter,  having  been  appren- 
ticed, as  in  the  said  examinatian  is  stated^  and  having 
served  under  the  said  indenture  of  apprenticeship,  in  the 
said  township  of  Warrington  for  more  than  forty  days, 
and  having  slept  in  the  said  township  of  Warrington  for 
more  than  forty  nights  during  such  service  and  on  tiie 
last  night  thereof;  and  by  reason  of  the  said  township 
of  Warrington  being  the  last  place  in  which  the  said 
pauper,  Peter  Carter,  completed  the  period  of  forty  days' 

£  E  2 
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1844.        service  and  residence  under  the  said  indenture  of  ap- 
_^''"';* — *      prenticeship." 

The  Queen  . 

«.  On  the  appeal  coming  on  to  be  tried^  the  appellants 

Latchpord.    applied  to  the  Court  to  quash  the  order^  on  the  ground 
of  the  insufficiency  of  the  examinations  to  sustain  it,  or 
to  entitle  the  respondents  to  go  into  evidence  in  support 
of  it,  inasmuch  as  the  examinations  shewed  that  a  settle- 
«  ment  by  apprenticeship  had  been  gained  by  the  pauper, 

Peter  Carter,  in  the  township  of  Latchford,  or  else  in 
the  township  of  Warrington,  whereby  the  birth  settle- 
ment of  the  same  pauper  mentioned  in  the  examinations 
was  merged  or  destroyed ;  and  that  the  examinations  did 
not  shew  that  the  said  settlement  by  apprenticeship  had 
been  gained  in  Latchford. 

The  Court  refused  the  application,  and  the  respond- 
ents, haying  proved  that  the  pauper,  Peter  Carter,  was 
born  in  the  township  of  Latchford  on  the  24th  day 
of  December,  1816,  stated  they  should  rely  on  the 
birth  settlement  so  proved,  and  closed  their  case ;  upon 
which  the  appellants  applied  to  the  Court  to  quash  the 
order,  on  the  ground  that,  the  respondents  having  in 
these  examinations  averred  an  apprenticeship  of  the 
pauper,  Peter  Carter,  with  a  service  under  it,  and  resi- 
dence during  such  service,  sufficient  to  confer  a  settle- 
ment either  in  Latchford  or  else  in  Warrington,  which 
apprenticeship  was  admitted,  and  which  service  and  re- 
sidence were  not  denied  in  the  appellants^  grounds  of 
appeal,  the  birth  settlement  had  been  superseded  or  de- 
stroyed by  the  settlement  by  apprenticeship,  and  that 
the  respondents,  having  relied  on  the  birth  settlement, 
had  failed  to  support  their  order.  The  Court  ruled 
agfdnst  the  application,  and  called  on  the  appellants  to 
go  into  their  case. 

The  appellants  then  called  the  paupier,  Peter  Carter, 
who  proved  that  he  had  served  John  Gregory  of  Wai^ 
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rington  from,  the  16tli  day  of  February,  1835,  until        1844. 
the  evening  of  Saturday,  the  23rd  of  December,  1837;    xhTqubbn 
that,  durins:  the  time  he  served,  he  resided  and  slept  ^• 

'  .  .  .  Inhabitants  of 

in  Latchford  in  the  summer  months,  and  in  Warrington  Latcbforo. 
in  the  winter  months,  and  that,  during  tsuch  service,  he 
had  slept  more  than  forty  days  in  each  of  those  town- 
ships; that  he  slept  in  Warrington  on  the  night  of 
Friday,  the  22nd  December,  1837 ;  that,  when  he  left 
his  master's  house  on  the  evening  of  Saturday,  the  23rd 
December,  1837,  he  had  resolved  not  to  return  to  his 
service  under  his  apprenticeship,  and  that,  for  a  year 
previously,  he  had  fully  determined  to  vacate  his  ap- 
prenticeship as  soon  as  by  law  he  should  be  able  to 
do  so. 

This  being  the  appellants'  case,  the  respondents  con- 
tended, that  it  failed,  inasmuch  as  no  apprenticeship  had 
been  proved,  the  indenture  not  having  been  produced, 
or  its  non-production  accounted  for.  The  appellants 
contended,  that  the  valid  binding  of  the  pauper,  Peter 
Carter,  to  the  said  John  Gregory  by  indenture  of  ap- 
prenticeship, of  which  a  copy  was  set  out  in  the  exami- 
nations, having  been  averred  in  the  examinations  by  the 
respondents,  and  having  been  admitted  by  the  appellants 
in  their  grounds  of  appeal,  was  so  admitted  for  HI  pur- 
poses of  the  trial,  and  that  the  appellants  could  not  be 
required  to  prove  such  binding.  The  Court  found,  that 
the  said  Peter  Carter  served  his  apprenticeship  with  the 
said  John  Gregory  from  the  16th  day  of  February, 
1835,  till  the  23rd  day  of  December,  1837;  that  he 
slept  in  Warrington  on  the  22nd  day  of  December, 
1837,  and  slept  and  inhabited  in  Warrington  afore- 
said more  than  forty  days  while  so  serving  the  said 
John  Gregory  under  the  said  indenture,  and  attained 
his  majority,  and  avoided  his  apprenticeship,  on  the 
23rd  day  of  December  in  the  same  year,  and  that  War- 
rington was  the  place  of  his  last  legal  settlement  ao- 
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quired  under  the  said  indenture;  but  the  Court  ruled, 
that  the  fact  of  the  said  Peter  Carter's  having  been 
bound  apprentice  to  the  said  John  Gregory  was  not  ad- 
mitted on  the  examinations  and  grounds  of  appeal,  so 
as  to  render  j)rodf  thereof  by  the  appellants  unnecessary, 
and  therefore  confirmed  the  order,  subject  to  the  opinion 
of  the  Court  of  Queen's  Bench  on  the  following  points; 
that  is  to  say, — 

Firsts  whether  the  examinations  were  sufficient  to 
entitle  the  respondents  to  go  into  their  case. 

Secondly,  whether  the  fact  of  the  said  Peter  having 
been  bound  apprentice  to  tiie  said  John  Gr^ory  was 
admitted  on  the  examinations  and  grounds  of  appeal,  so 
as  to  render  it  unnecessary  that  the  appellants  should 
prove  the  binding. 

If  the  Court  shall  be  of  opinion  that  the  examina- 
tions are  not  sufficient  to  entitie  the  respondents  to  go 
into  evidence  in  support  of  the  order,  or  if  the  Court 
shall  be  of  opinion  that  the  fact  of  tiie  said  Peter  Car- 
ter's having  been  bound  apprentice  to  the  said  John 
Gregory  was  admitted  by  the  examinations  and  grounds 
of  appeal,  so  as  to  render  proof  of  the  fiict  by  tiie  ap- 
pellants unnecessary,  then  the  said  order  is  to  be  quashed; 
otherwise,  confirmed. 


CrompUmy  in  support  of  the  order  of  sesmons. — Two 
points  were  made  at  the  sessions,  and  are  reserved  for 
consideration  here.  1.  The  examination  was  sufficient 
to  allow  the  respondents  to  go  into  their  case.  Here  is  a 
statement  of  a  complete  settiement  by  birth,  and  only 
an  imperfect  one  by  apprenticeship.  But^  at  all  events, 
it  is  quite  sufficient  that  that  which  the  justices  believed 
to  be  a  good  settlement  was  made  out  by  evidence* 
The  removing  justices  may  not  have  believed  tiie  pauper, 
or  been  satisfied  witii  the  proof  of  the  indenture.  There 
is  no  estoppel  against  the  respondents  going  into  thdr 
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ca8e«  Besides,  a  man  gains  no  fresh  settlement  hj 
senring  an  apprenticeship  in  the  parish  where  he  was 
bom,  so  as  to  extinguish  that  which  he  derived  hj  his 
birth.  2.  The  respondents  having  proved'  the  birth  set- 
tlementy  it  lay  on  the  appellants,  if  they  relied  upon  it, 
to  prove  the  settlement  by  apprenticeship.  There  is  no 
admission ;  the  statements  of  the  pauper  are  not  binding 
on  the  respondents,  who  are  the  real  parties.  SlatUrie 
V.  Pooley  (a)  will  be  relied  on ;  but  there  the  admission 
was  only  evidence  of  the  contents,  not  of  the  execution 
of  the  deed,  and  was  made  by  a  party  to  the  siut. 


1844. 


Thk  Qubbn 

Inhabitants  of 
Latchford. 


Pashley,  contra. — The  principle  in  Slatlerie  v.  Poo- 
ley  {a)  was  acted  upon  in  BetheU  v.  Bkncowe  (b).  It 
is  neoessajy  to  look  at  what  may  be  called  the  record, 
the  examinations,  and  grounds  of  appeal,  to  see  what 
the  parties  went  to  the  tiessions  to  try.  It  was  the  in- 
tention of  the  legislature  to  procure  a  full  statement  on 
both  sides,  and  it  has  been  decided  that  what  is  not  de» 
nied  on  tiie  grounds  of  appeal  must  be  taken  as  ad- 
mitted ;  as  tiie  execution  of  an  indenture :  Regvna  v.  St. 
Johfiy  Margate  (c),  where  the  question  of  the  premium 
only  was  raised  by  the  grounds  of  appeal  If  not,  the 
parties  will  be  obliged  to  traverse  every  single  fact ;  and 
yet  they  are  subject  to  pay  costs  for  immaterial  objec- 
tions. In  this  case,  a  statement  is  made  by  the  pauper^ 
which  the  respondents  adopt,  and  which,  therefore,  may 
be  given  in  evidence  against  them:  BrickneU  v.  Hvhe  {d)* 

Aa  to  the  first  point,  tiie  birth  settiement  was  ex- 
tinguished by  tiie  subsequent  one  by  apprenticeship,  in 
whichever  parish  that  settiement  was  gained ;  Bex  v. 
St  Mary^  Beverley  {e) ;  but,  in  truth,  the  service  under 

(a)  6  M.  &  W.  664.  (c)  1  Q.  B.  R.  252. 

(6)  3  M.  &  0. 119 ;  Howard  v.  Smxih^    (d)  7  A.  &  E.  454. 

Id.  254.  (e)  1  B.  &  Ad.  201. 
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1844.  the  apprenticeship  ceasing  on  the  Saturday,  Warring- 

The  Queen  *^^>  ^^  place  in  which  he  slept  on  the  Friday  night,  ap- 

,  ,  ,  r-       «  pears  on  the  examinations  to  be  the  place  of  settlement : 

lahabitaoikfl  of  -^  '^ 

Latchford.  Rex  V.  Ribchesier(a);  Browne  v.  Spence{b), 


Lord  Denman,  C.  J. — ^I  have  no  doubt  that  the  re- 
spondents were  entitled  to  go  into  the  evidence ;  for,  if 
any  settlement  is  stated  in  the  examinations,  they  are  at 
liberty  to  prove  it '  It  may  be,  that  many  are  stated  in 
the  examinations,  and  it  is  necessary  that  the  whole 
should  be  sent.  As  to  the  question  of  this  being  an 
admission,  I  am  not  quite  satisfied  with  what  took 
place.  I  think  it  not  improbable,  that  the  appellants 
were  misled,  and  that  some  mode  might  have  been 
adopted  of  letting  them  know  that  the  respondents  did 
not  intend  to  rely  on  the  statement  as  to  the  subsequent 
settlement,  and  then  the  appellants,  if  they  thought  it 
advisable,  might  have  adopted  it,  and  proved  it  for 
themselves.  However,  I  cannot  say,  that,  in  point  of 
law,  the  respondents  were  boimd  to  do  that,  as  all  that 
the  act  requires  is  the  sending  of  the  examinations  and 
grounds  of  appeal.  I  think,  that,  when  the  respondents 
have  relied  on,  and  proved  any  one  settlement  that  is 
stated  in  the  examination,  it  is  sufficient;  and,  if  the 
appellants  rely  on  any  other  that  is  also  stated  in  the 
examination,  they  make  it  their  own,  and  must  prove  it 
in  the  usual  way. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  think 
that  Mr.  Pashley's  point  is  not  applicable,  and  that  we 
should  be  perverting  justice  to  hold  that  statements 
sent  by  the  respondents  have  any  resemblance  to  ad- 
mbsions.      It  is  possible  that  they  may  have  taken 


(a)  2  M.  &  S.  135. 


(4)  Sid.  162. 
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the  pauper's  father  before  the  removing  justices  simply         i844. 
for  the  purpose  of  proving  the  birth,  and  then  that    rp^^  quben 
evidence  may  have  been  extracted  from  him  by  the    ,  ^  ^f*       , 

^  ^  "^  Inhabitants  of 

justices,  or  otherwise,  of  a  subsequent  settlement.  If  Latchford. 
that  were  conclusive,  it  would  be  to  assimilate  the  doc- 
trine pf  estoppel  by  the  statements  oflhe  parties  to  that 
of  persons  over  whom  they  have  no  control.  Unless  it 
be  an  admission  made  by  the  respondents  themselves, 
it  is  not  an  admission  for  the  purposes  of  the  case.  If 
the  appellants  meant  to  extinguish  the  birth  settlement 
by  a  subsequent  one,  they  should  have  come  prepared 
to  prove  it  regularly  for  themselves. 

CoLEBiDGE,  J. — I  am  entirely  of  the  same  opinion. 
The  question  submitted  to  us  by  the  sessions  is,  whe«* 
ther  the  respondents  could  go  into  their  case.  Now, 
looking  at  the  examination,  there  is  abundant  state-* 
ment  of  a  good  birth  settlement.  Then  the  appellants 
say,  that  is  not  enough,  because,  it  is  said,  they  go  on 
to  shew  a  subsequent  settlement  elsewhere,  which,  for 
argument's  sake,  may  be  admitted ;  but  the  justices  re- 
move upon  the  birth  settlement.  Then,  are  the  respond- 
ents to  be  precluded  from  proving  that  which  they  be- 
lieve to  be  the  true  settlement,  and  upon  which  the 
removal  has  been  made?  It  might  happen,  that  the 
subsequent  settlement  by  apprenticeship  might  be  in- 
sufficiently proved,  by  reason  of  the  indenture  turning 
out  to  be  wrongly  stamped,  or  an  improper  premium 
paid. 

I  saw  what  created  the  hesitation  in  Lord  DenmarCs 
mind,  and  I  am  equally  desirous,  that,  while  all  the  pro- 
visions of  the  statute  are  complied  with,  they  should 
be  carried  out  with  perfect  good  faith ;  but  I  am  not 
anxious  to  go  further.  Then,  what  has  the  legislature 
made  necessary  ?    AU  the  examinations  are  to  be  sent^ 
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1844.        ftnd  the  grounds  of  appeal:  the  appellantB  may  admit 
_^     "  any  part  of  the  respondents'  case,  but  cannot  compel 

y-  them  to  admit  anything ;  if  they  could,  they  might  per- 

Latchford.  haps  save  themselves  from  the  necessity  of  some  proof 
which  they  could  not  give ;  as,  in  this  case,  if  the  in- 
denture were  bad,  Ihey  might  admit  it  to  be  good,  and 
take  issue  upon  the  fact  of  residence  only.  That  may 
not  be  the  case  in  this  particular  instance,  as  it  was  pro- 
bably a  misapprehension  on  the  part  of  the  attorney ;  but 
the  prindple  is  the  same. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  It  had 
hardly  been  contended  that  the  birth  settlement  alone  is 
insuffiiient;  but  it  is  argued  that  the  examination  sent 
by  the  respondents  contained  a  settlement  destnictive  of 
the  former,  and  that,  having  sent  it»  they  are  bound  by  it 
It  is  s^d  that  this  is  an  averment  of  the  respondents ; 
it  is  not  theirs,  but  merely  a  statement  by  the  pauper; 
the  respondents  are  not  to  be  taken  to  aver  every  thing 
which  that  statement  contains.  I  think,  therefore,  that 
the  sessions  were  perfectly  right  in  their  decision. 

Pashley  then  applied  that  the  rule  should  be  discharged 
only,  and  not  the  order  of  sessions  confirmed,  as  that 
judgment  would  leave  each  party  to  pay  his  own  costs. 

Lord  Dbnman,  C.  J. — All  we  do  here  is  to  dischaige 
the  rule  brought  before  us.  But  the  stat.  5  Greo.  2, 
c.  19,  s.  2,  enacts,  ^^  That  no  certiorari  shall  be  allowed 
to  remove  any  order  of  justices,  unless  the  party  prose- 
cuting such  certiorari,  before  the  allowance  thereof,  shall 
enter  into  a  recognisance  (inter  alia)  to  pay  the  party  in 
whose  favour  such  order  was  made,  within  one  month 
after  the  said  order  shall  be  confirmed,  their  full  costs 
and  chaiges."    When  we  discharge  the  rule,  that  of  it* 
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self  oonfinns  the  order  within  the  meaning  of  the  provi-         i844. 
sions  of  the  act  of  Parliament.    We  shall  adhere  to  the    THrouKK 
ancient  form  of  this  Court,  and  dischai^e  the  rule.    But  ^• 

_^^,  ,.  /»i  irf».  Inhabitanta  of 

the  eftect  oi  that  will  be  to  confirm  the  order  of  sessions ;    Latchford. 

and  it  should  be  imderstood,  that  all  parties  who  bring 

up  orders  of  sesmons  must  do  so  at  the  peril  of  paying 

costs,  should  the  order  brought  up  be  deemed  to  be 

yalid. 

Order  of  sessions  confirmed. 


0 


The  Queen  v.' The  Inhabitants  of  Honlby.  Nov.  2iHh. 


*N  appeal  against  an  order  of  two  justices,  dated  3rd  The  examina- 

of  June,  1843,  for  the  removal  of  Eli  Wimpenny,  and  an  order  of  re- 

Martin  and  John,  his  children,  from  the  township  of  fo^cd  Stated 

Austonley,  in  the  West  Biding  of  the  coimty  of  York,  j«  follows:-- 

to  the  township  of  Honley,  in  the  same  riding,  the  ses-  whilst  I  resided 

fflons  confirmed  the  order,  subject  to  the  opinion  of  this  ^^  '<Jccapied 

Court  on  a  case.  ^^^ 

The  settlement  relied  on  by  the  respondents  was  one  one  J.  T.,  of 

alleged  to  have  been  derived  by  the  pauper  before  value  of  7/., 

emancipation  from  his  father  Martin  Wimpenny,  whose  JJJ.^  7/.^t 

examination,  as  far  as  is  material  to  the  case,  was  as  ^^^  eereral 

years.    In  the 
follows  : —  year  1821,  and 

"  I  live  at  Cocking  Steps,  in  the  township  of  Honley,  time  that  I  so 
in  the  West  Riding.     The  pauper,  Eli  Wimpenny,  is  S^P^fj.*^";  j 
my  son ;  he  was  bom  at  Holmferth,  in  Wooldale,  in  the  '^  rented  and 

,       ,   .  ,  occupied  three 

said  riding,  and  has  never  done  any  act  to  gain  a  set-  acres  of  land  at 
tiement  in  his  own  right,  to  the  best  of  my  knowledge  of  tiie^annual  ' 
and  belief.  I  am  seventy-two  years  of  age,  and  the  last  V^^  °'  ^'v A 
place  of  my  lawful  settlement  is  in  the  township  of  I  occupied  for 

one  year,  and 
then  gave  it  up 
In  the  few  1822  :" — Held  insafiident,  as  not  shewing  forty  days'  residence  at  the  same 
time  during  the  oocupatioii  of  both  tenements,  which  was  essential  to  a  settlement  by  rent- 
ing such  tenements. 
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1844.         Honley  aforesaid.   In  the  year  1821^  whilst  I  resided  at 

ThTqubbh     Cocking  Steps  Mill,  in  the  township  of  Honley  afore- 

V*  said,  I  rented  and  occupied  between  three  and  four  acres 

InhabiUntt  of  ^ 

HoNLBT.  of  land  at  Scott  Gate  Head,  in  Honley  aforesaid,  of  one 
John  Todd,  of  Honley  Moor,  clothier,  of  the  annual 
value  of  seven  pounds,  and  for  which  I  piud  seven 
pounds  rent  for  several  years.  In  the  year  1821,  and  at 
the  same  time  that  I  so  occupied  the  land  of  John  Todd, 
I  also  rented  and  occupied  three  acr^  of  land  at  Scott 
(jate  Head  aforesaid,  of  one  John  Bottomley,  of  Me- 
tham,  sugar-boiler,  of  the  annual  value  of  seven  pounds, 
at  seven  pounds  rent^  which  I  occupied  for  one  Jrear,  and 
then  gave  it  up  in  the  year  1822." 

The  following  were  the  grounds  of  appeal: — 

^^  That  the  examinations  on  which  the  said  order  of 
removal  was  made  do  not  contain  legal  evidence  of  any 
facts  sufficient  to  shew  that  a  settlement  was  ever  ac- 
quired in  our  said  township  of  Honley  by  the  pauper's 
father,  Martin  Wimpenny." 

^^  That  the  said  examination  of  Martin  Wimpenny 
shews  no  occupation  or  holding  by  the  said  Martin  Wim- 
penny of  any  tenement  of  the  yearly  value  of  ten  pounds 
for  forty  days  during  the  year  182 1,  in  our  said  township 
of  Honley,  and  that  the  said  examinations  equally  fail 
to  shew  any  such  occupation  or  holding  by  the  said 
Martin  Wimpenny  of  any  such  tenements  of  the  yearly 
value  of  ten  pounds  for  the  space  of  forty  days  during 
any  other  year  or  years." 

On  the  trial  of  the  appeal,  the  appellants  objected,  that 
the  respondents  had  no  right  to  give  any  evidence  of  set- 
tlement by  renting  and  paying  rent  for  the  land  of  John 
Todd  and  John  Bottomley,  and  they  relied  on  the  said 
grounds  of  appeal. 

The  Court  overruled  the  objection,  and,  after  hearing 
evidence  on  both  sides,  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  as  to  the  admissi- 
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bility  of  the  said  evidenoe.  If  the  Court  of  Queen's 
Bench  shall  be  of  opinion  that  the  siud  evidence  was  in- 
admissible, then  the  said  order  of  removal,  and  the  order 
of  sessions  confirming  the  same,  are  to  be  severally  dis- 
charged ;  otherwise,  to  remain  confirmed. 


1844. 


The  Quun 

V. 

Inhabitants  of 

HONLBT. 


HaU  and  Pickering y  in  support  of  the  order  of  sesdons. 
—It  is  objected  that  the  examination  does  not  shew  forty 
days'  residence  in  a  tenement  of  the  value  of  10/.  Two 
tenements  of  7/.  each  are  stated,  and  that  they  were 
occupied  at  the  same  time,  which,  primi  facie,  means 
all  the  time.  Taking  the  facts  to  have  occurred  in  the 
order  of  time  in  which  they*are  stated,  the  examination 
is  sufficient.  Besides,  unless  a  double  issue  is  raised  by 
the  groimd  of  appeal,  it  is  uncertain  whether  the  objec^ 
tion  is  to  the  value  or  the  length  of  residence. 


Per  Cubiam,  (stopping  Pashley  and  Overendj, — It 
raises  both  issues,  and  the  examination  is  insufficient ; 
as,  if  one  tenement  was  taken  early,  and  the  other  late 
in  the  year  1821,  it  is  consistent  with  the  statement, 
that  there  was  not  a  complete  residence  in  botL  *^At 
the  same  time"  cannot  be  taken  to  mean  ^^far  all  the 
same  time." 

Orders  quashed. 


400  NEW  SESSIONS  CASES, 

1844. 

Nov.  2(Hh.     The  Queen  v.  The  Inhabitants  of  St.  Sepuixhbe, 

Northampton. 

The  eiamina-  X  HIS  was  an  appeal  against  an  order  of  two  jostioesy 
SSig^to  thT"  <lated  the  20th  of  December,  1843,  for  the  removal 
settlement  of  a    ^f  j^j^  Adams,  widow,  and  her  three  children,   viz. 

paaperby 

renting  a  tene-  Keuben,.aged  ten  years,  Mary,  aged  eight  jeare,  and 

1  wm.  4,  c.  18,  Thomas,  aged  fourteen  months,  from  the  pariah  of  Far- 

jSi^l839?  I  thingston,  in  the  county  of  Northampton,  to  the  parish 

A  '  ^^  iTs  ^^  ^^'  Sepulchre,  in  the  town  of  Northampton,  in  the 

to  the  panper  same  county . 
10/.  peTln-  The  examinations  whereon  the  order  was  founded 

pied  and  resided  were  aS  lOUOWS . 

bthehonsetiU      Jacob  Putley  said,  «  On  the  22nd  of  July,  1839, 

July,  1841,  and  •  -wt  •  . 

paid  me  the  I  let  a  house,  situate  at  No.  10,  in  LeicesteiHstreet^ 

rent  daring  ^^  *^®  parish  of  St.  Sepulchre,  in  the  town  of  North- 

ja^*//?c*/ ""  ampton,  to  Thomas  Adams,  the  husband  of  the  pauper, 

ridgt,  J.,  du^  Attn  Adams,  at  the  rent  of  10/.  per  annum,  exclusive 

the  examination  of  the  parochial  rates.     The  said  Thomas  Adams  occa- 

fictently'Sh'ew  V^^  ^^^  ^ousc  till  the  22ndof  July,  1841,  and  paid  me 

that  the  oocu-  the  wholc  of  the  rent  during  that  time." 

pation  wag  ^        ^ 

wider  tueh  Ann  Adams,  the  pauper,  said,  "  In  the  month  of 

arraqmred'by  August,  1832,  I  was  married  to  Thomas  Adams,  shoe- 
the  statute.        maker,  who  at  that  time  resided  at  Weedon  Beck,  in 

the  said  county,  at  the  parish  of  Weedon  Beck  afore- 
said. In  the  month  of  July,  1839,  my  said  husband 
and  I  went  with  our  two  children,  Beuben  Adams  and 
Mary  Adams,  to  a  house.  No.  10,  in  Leicester-street, 
in  the  parish  of  St.  Sepulchre,  in  the  town  of  North- 
ampton, belonging  to  Mr.  Putley.  We  resided  in  that 
house  till  March,  1842,  when  my  husband  died.  I  am 
now  chargeable  to  the  parish  of  Farthingston.''  Notice 
of  appeal,  and  a  statement  of  grounds  of  appeal,  were 
served  on  the  respondents. 
The  material  grounds  of  appeal  were  as  follows : — 


€BRS. 


MICHAELMAS  TERM,  8  VICT.  401 

**  That  the  said  examinations  are  defective  and  insuf-         1844. 
ficient ;  inasmuch  as  it  is  not  therein  stated^  nor  does  it     ijt^^  Qvkbn 
^pear  therefrom,  that  the  said  Thomas  Adams  rented  y- 

or  occupied  the  house,  No.  10,  Leicester-street,  in  the     St.  Sbpul. 
parish  of  St.  Sepulchre,  in  the  said  examinations  men- 
tioned, or  any  other  house  or  tenement  in  the  sud  parish, 
under  a  yearly  hiring." 

**  That  it  is  not  stated  in  the  said  examinations,  nor 
does  it  appear  tiierefrom,  that  tiie  said  Thomas  Adams 
ever  bond  fide  rented  a  tenement  in  the  said  parish  of  St. 
Sepulchre,  at  the  sum  of  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year,  or  that  he  occupied  any  such 
tenement  under  such  yearly  hiring,  and  actually  paid 
the  rent  for  the  same  to  the  amount  of  10/.  at  the  least, 
for  the  term  of  one  whole  year." 

**  That  it  is  not  stated  in  the  said  examinations,  nor 
does  it  appear  therefrom,  that  the  said  Thomas  Adafais 
resided  for  forty  days,  or  upwards,  in  the  said  pariah  of 
St  Sepulchre,  whilst  renting  and  occupying  a  tenement 
therein  at  a  yearly  rent  of  lOJ^  or  upwards." 

At  the  trial  of  the  appeal,  it  was  objected  on  behalf 
of  the  appellants,  that  the  examinations  were  defective 
for  the  causes  above  set  forth  in  the  grounds  of  appeal. 
The  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  above  objections.  If  the  Court 
should  be  of  opinion  that  the  sessions  ought  to  have 
given  effect  to  the  above  objections,  or  either  of  them, 
the  order  of  sessions  to  be  quashed ;  otherwise,  the  order 
of  sessions  to  be  confirmed. 

Atacauley  and  A.  JMSb,  in  support  of  the  order  of  ses- 
sions.— This  case  is  distinguishable  from  jR^^'mz  v.  The  Re- 
corder of  PonteJrax:t{ay  Two  objections  were  there  raised: 

(a)  2  Q.  B.  R.  548. 
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1844.  on^,  on  want  of  particularity  in  the  description  of  the  tene- 
Thb  Qubkn  ™^^^  9  ^^  other,  that  the  occupation  was  not  stated  to  be 
T  h»w'  tM  r  ^^^^  ^®  yearly  hiring.  The  first  point  decided  that 
St.  Skpul-  case,  and  there  was  no  necessity  for  going  into  the  second. 
It  appears  from  the  examinations  that  the  premises  were 
let  generally  at  a  yearly  rent;  that  the  occupation  was 
for  a  sufficient  time,  and  that  the  rent  was  paid.  Where 
there  is  a  general  taking,  and  yearly  rent  payable,  the 
law  will  infer  a  tenancy  from  ye^r  to  year:  Doe  v. 
Watts  (a).  In  Rex  y.  Heraimonceaux  (i),  a  house  was  hired 
for  twenty  guineas  a  year,  the  rent  to  be  paid  weekly, 
and  either  landlord  or  tenant  was  to  be  at  liberty  to  de- 
termine the  tenancy  at  three  months'  notice  from  any 
quarter-day :  this  was  held  a  renting  of  a  tenement  for 
one  whole  year  within  the  meaning  of  the  6  Geo.  4, 
c  67.  The  terms  there  used  are  nearly  the  same  as 
those  in  this  examination.  *  It  is  sufficient  to  state  the 
facts  which  constitute  a  settlement,  and  leave  the  ma- 
^trates  to  draw  the  legal  inference.  Where  a  question 
of  settlement  is  a  legal  deduction  from  facts,  witnesses  can 
only  speak  to  those  facts  from  which  the  inference  is  to  be 
drawn.  In  Regina  v.  Pilkxngton  (c).  Lord  Denmariy  C.  J., 
says,  "  It  may  be  very  true,  that,  when  the  settlement 
depends  upon  a  single  fact,  known  to  the  pauper,  such  as 
residing,  or  being  unmarried  without  child  or  children, 
it  is  reasonable  to  expect  his  examination  should  con- 
tain a  specific  statement.of  that  very  fact.  But  it  is 
different  as  to  the  legal  consequence  of  facts.**  It 
appears  that  the  premises  In  question  were  let  and  held 
for  two  years;  there  is,  therefore,  nothing  to  shew 
that  the  tenancy  was  interrupted,  as  in  Bex  v.  Ban- 
bury {d). 


(a)  7  T.  R.  83.  (c)  Ante,  p.90;  3  G.  j^ D.319. 

(b)  7  B.  j^  C.  551.  (d)  1/L.&E.  136. 
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MiUer  and  Barlow,  contr&. — The  examinations  totally         1844. 
omit  to  state  that  the  occupation  was  under  the  yearly    THjTouMir 
hiring;  and  in  JRegina  v.  The  Recorder  of  Pontefract  la)    ,  ,  ,  ?• 

i_iijTi         ..  -r  Inhabitants  of 

that  was  held  a  fatal  omission.     In  Rex  v.  Banbury  {b)     St.  Sbpul- 
there  was  a  taking  for  a  year,  and  an  occupation  for  a  . 
whole  year ;  but  there  was  a  surrender  in  law  of  the  first 
interest,  and,  therefore,  the  tenancy  was  broken.   In  this 
case,  the  examinations  do  not  state  the  occupation  to  be 
tmder  the  yearly  hiring ;  there  may  have  been  a  surren- 
der, or  the  tenancy  may  have  been  interrupted  in  many 
ways.     An  essential  fact  in  a  settlement  must  not  be 
left  to  inference,  when  the  contrary  also  may  be  true 
and  consistent  with  that  state  of  facts.     In  Regma  y. 
Stoneleigh  {c)  there  was  no  allegation  of  residence,  and 
the  Court  would  not  infer  it  from  what  appeared  in  the 
examination.     In  Regina  v.  Flockton{d)  the  decision 
was  to  the  same  effect     In  Regina  v.  Wymondham  (e) 
and  Regina  v.  Leeds  (f)  the  same  strictness  was  ob- 
served.    [Coleriifyey  J. — ^It  is  stated,  "He  paid  me  the 
whole  of  the  rent  during  that  lime.'^     There  may  have 
been  a  subsequent  contract.    ^Coleridge,  J. — The  ques- 
tion is,  what  is  the  legal  inference  from  the  words  used  ?] 
They  do  not  state  an  occupation  under  a  yearly  hiring.. 
[Coleridge,  J. — ^They  need  not  always  state  that,  if  it  is 
the  legal  inference  of  the  words  used.     You  have  the 
&ct  of  occupation,  and  that  the  rent  was  paid.    You 
must  either  call  upon  us  to  suppose  that  rent  was  paid 
under  another  contract,  or  that  none  at  all  was  paid.] 
Notlung  should  be  left  to  inference  when  the  fact  can 
be  stated,  and  is  an  essential  ingredient  in  the  settle- 
ment.    An  agreement  to  let  premises  so  long  as  both 
parties  like,  and  not  referable  to  a  year,  or  any  aliquot 
part  of  a  year,  was  held  not  to  create  a  holding  fiom 

(a)  2  Q.  B.  R.  548.  (d)  Id.  535. 

(6)  1  A.&E.  136.  (e)  Id.  541. 

(c)  2  Q.  B.  R.  530.  (/}  Ant^,  p.  186. 

VOL.  L  F  F  N.  S.  C. 
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1841        year  to  year,  but  a  tenancy  at  will:   Bkhardfon  y. 
The  Qu»n    Longridge  (a). 

V. 

Inhabitanti  of 

St.  Sbpul-  Lord  Denman,  C.  J. — I  think  we  must  adhere  to  the 
principle  of  our  former  deciaions,  the  effect  of  which 
may  be  to  secure  more  care  and  strictneee.  I  think  we 
are  bound  not  to  open  the  door  to  inferences,  and  admit 
anything  as  a  statement  of  a  settlement,  unless  it  is  one 
in  tenns. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  con- 
tended that  we  have  advanced  so  far  in  our  decisions 
that  we  cannot  go  farther  without  absurdity;  but  I 
think  we  must  adhere  to  the  rule,  that  nothing  should 
be  left  to  inference,  but  should  be  distinctly  stated ;  if 
not»  it  would  appear  that  we  had  made  a  rule  and  after- 
wards been  startled  at  our  own  doctrine,  and  then  the 
whole  question  would  be  thrown  open  again  as  much  as 
ever.  I  see  no  reason  to  consider  Regina  y.  The  Se^ 
carder  of  Pantefract  (i)  (which  is  the  last  case)  oyer- 
ruled ;  and  I  cannot  say  this  was  a  holding  under  the 
contract,  as  it  is  not  necessarily  to  be  inferred  itook  the 
statement 

CoLEBiDQE,  J. — ^I  am  quite  as  desirous  as  the  rest  of 
the  Court  to  uphold  our  former  decisions ;  but  I  confess 
that,  with  considerable  deference,  I  do  not  agree  with  the 
opinion  of  the  majority  here.  If  ^yt»a  y.  The  Recorder  of 
P(nUrfract  (6)  had  not  been  decided^  I  should  have  been 
more  positive  in  my  own  opinion,  and  I  do  not  wish  to  say 
any  more  of  that  case  now  than  that  it  does  not  govern 
this,  and  I  think  Mr.  Macatdey  has  drawn  the  right 
distinction.  Then,  without  the  authority  of  that  case, 
I  think  the  statement  here  sufficient.    The  examination 

(a)  4  Taunt.  138.  {b)  2  Q.  B.  R.  548. 
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states  the  letting  aad  the  occupation  of  the  house  till        1844. 
July,  1841,  which  would  be  a  sufficient  residence.     It    ^^g  queen 
then  states  that  the  whole  of  the  rent  was  paid  durinc:  ,  ^  ^?'  ^    « 

'  ^    Inhabitants  of 

that  time.     I  think,  in  all  fairness,  that  must  be  under-     St.  Sbpul- 
stood  in  forms  to  refer  to  the  rent  spoken  of  before, 
namely»  the  rent  under  the  one  contract  mentioned. 

WlQHTMAK^  J.-^I  agree  with  the  majority  of  the 
Courts  that  the  requitntions  of  the  statute  are  not  suffi- 
ciently shewn  in  the  examination  to  have  been  complied 
with.  There  are  many  cases  in  which  we  have  held, 
ifaa^  if  anything  is  left  to  intendment,  the  intendment 
must  be  the  necessary  one ;  and  if  two  intendments  can 
be  made,  one  oonsistenty  and  the  other  inconsistent 
witii  the  Btatnte,  it  is  not  sufficient.  The  examinations 
ought  to  contain  a  conclusion  against  all  those  circmn- 
stances  which  would  prevent  a  settlement  witiun  the 
statute.  Now,  assuming  (for  it  is  not  necessary  to  de- 
termine it)  that  a  residence,  letting,  and  hiring  for  a 
year  is  sufficientiy  stated^  I  think  the  more  -  particular 
lequiremeni^  that  it  was  occupied  under  the  yearly 
hiring,  does  not  appear.  This  is  consistent  with  its 
having  been  under  another  hiring. 

Orders  quashed. 
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Abr.  2Ut.       The  Queen  v.  The  Justices  of  the  West  Bidinq  of 

Yorkshire. 
(Darton  v.  Bretton  West). 

By  the  13  IN  Easter  Term,  (May  8th,  1844),  Pas/dey  had  ob- 

8. 5,  no  writ'  tained  a  rule  nisi,  calling  on  the  defendants  to  shew 
AiSi'Smlted  ^'^^^^  ^V  *  ^^*  ^  certiorari,  which  had  been  issued 
to  remore  pro-   out  of  this  court  to  the  justices  of  the  West  Biding  of 

oeedings  before  ,  , 

jiutioes,  unieis  the  countv  of  York,  to  remove  into  this  court  all  and 

iLTr^'  angular  the  orden  mide  bj  them,  or  some  of  them, 

to  Ae  ^  ^^*°  between  the  overseers  of  the  poor  of  tiie  township  of 

or  justices,  or  Darton,  in  the  said  riding,  appellants,  and  the  ovei^ 

ly  andbrfore  ^^^s  of  the  poor  of  the  township  of  Bretton  West,  in 

weSHwrwenT'  *^®  *'*™®  riding,  respondents,  touching  the  removal  of 

^^'  Samuel  Parker,  his  wife  and  family,  should  not  be 

An  affids^it 

in  support  of  a  quashed.     The  &cts  of  the  case  were  as  follows : — 

(certiorari  ^^  ^®  Midsummer  sessions,  1843,  an  appeal  was 

£e1^^been ^'  tried  against  an  order  of  two  justices,  for  ihe  removal  of 

giren  to  J.  T.  Samud  Parker,  his  wife  and  fimiily,  from  the  town* 

jQstioes  of  Uie  ship  of  Bretton  West  to  the  township  of  Dalton,  both 

^P^^  in  tiie  West  Riding  of  the  county  of  York,  when  the 

at  which  the  sessions  Confirmed  the  order,  subject  to  the  omnionof 

appeal  men- 

tioned  in  the  the  Court  of  Queen's  Bench  on  a  case, 

for  hearing.  On  the  18th  of  November,  1843,  the  attorney  for  the 

d^*  wITdii"  *PP®J^*8  caused  a  notice  of  an  application  for  a  cer- 

not  shew  that  tiorari,  to  remove  the  case  into  this  court,  to  be  served 

the  said  J.  T.  .       ,  ; 

and  H.W.  were  on  two  of  the  justices  present  at  the  Midsummer  ses- 
S^ISST'  »0M,  pursuant  to  the  13  Geo.  2,  c.  18,  s.  5(a).    The 

when  the  ^>- 
peal  was  heard. 

Such  notice  of  application  for  a  certiorari  most  be  given  to  the  justices  porsaant  to  the 
statute,  notwithstanding  the  case  which  the  certiorari  is  to  bring  up  has  been  granted  by 
the  sessions  for  the  opinion  of  this  Court. 

SembU,  an  aifidaTit  of  notice  of  application  for  a  certiorari  purporting  to  be  made  bj  the 
attorney  of  the  party  applying,  or  hu  clerk,  is  sufficient  without  further  proof  that  sndi 
person  is  such  attorney  or  derk. 

(a)  Stat.  IS^Geo.  2,  c  18,  s.  5,    shall  be  granted,  issued  forth,  or 
enacts,  that  "do  writ  of  certiorari    allowed  to  remoTe  any  oonvic- 
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affidavit  proving  the  service  of  this  notice  was  headed^         1844. 
**  The  affidavit  of  Thomas  Green,  clerk  to  Mr.  Keir,     tbe  Qubbm 
the  appellants'  attorney ;  ^  and  stated —  ,j^  jJrtices  of 

**  That  deponent  did,  on  the  18th  day  of  November,  the  Wbst 
1843,  peraonaUy"  serve  John  Thomdey,  Esquire,  and  '^°'"°- 
the  Sev.  Henry  Watkins,  derk,  two  of  her  Majesty's 
justices  of  the  peace,  in  and  for  the  West  Biding  of  the 
county  of  York,  each  of  them,  with  a  duplicate  of  the 
notice  hereunto  annexed.  And  that  the  said  John 
Thomdey  and  Henry  Watkins  were  two  of  the  justices 
of  the  peace  present  at  the  Midsummer  general  quar- 
ter sessions  of  the  peace,  held  by  adjournment  at  Bo- 
therham,  on  the  3rd  day  of  July  last  past,  at  which 
sessions  the  appeal  mentioned  or  referred  to  in  the 
notice  hereunto  annexed  came  on  for  hearing,  and  was 
heard  accordingly.*' 

The  writ  of  certiorari  was  moved  for,  and  granted  on 
tiie  25th  of  November,  1843, ''  on  reading  the  affidavit 
of  Thomas  GTeen,andthe  paperwriting  tiiereto  annexed," 
which  was  the  affidavit  above  set  out,  and  the  notice  to 
the  two  justices  therein  mentioned  No  further  pro* 
ceedings  were  taken  till  May  8th,  1844,  when  Pcuhley 
obtained  the  rule  nisi  to  quash  the  certiorari  It  was 
sworn  by  the  appellants'  attorney,  that  he  knew,  from 
personal  communication  with  the  said  John  Thomeley, 
that  tiie  application  to  quash  the  writ  of  certiorari  was 

turn,  judgment,  order,  or  other  to  the  justice  or  justices,  or  to 
proceedings  had  or  made  hy  or  two  of  them,  (if  so  many  there 
hefwe  any  justice  or  justices  of  he),  hy  and  hefore  whom  such 
the  peace  of  any  county,  city,  conviction,  judgment,  order,  or 
horough,  town  corporate,  or  li-  other  proceeding  shall  he  so  had 
herty,  or  the  respective  general  or  made,  to  the  end  that  such 
or  quarter  sessions  thereof,  unless  justice  or  justices,  or  the  parties 
it  he  duly  proved  upon  oath  that  therein  concerned,  may  shew 
the  said  party  or  parties  suing  cause,if  he  or  they  shall  so  think 
forth  the  same  hath  or  have  given  fit,  against  the  issuing  or  grant- 
six  di^'  notice  thereof  in  writing  \n%  such  certiorari." 
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1844.  not  m^ide  at  his  iostanoei  or  with  hia  knowledge,  or  Wfk^ 

Tub  Qobbm  ^°^  ^^^  ^^^  ^^^^^  ^^  believed  to  be  true  with  respeet 

TheJa«tke«of  *<>  ^^  Said  Henry  Watldns  (fl). 


the  Wbst 

RiOINO. 


ffall  now  shewed  cause. — This  rule  was  obtained  en 
the  ground  that  the  affidavits  on  whieh  the  oertiorari 
was  granted  were  defective,  as  not  shewing  that  {uroper 
notice  has  been  given  to  two  justices  under  the  statute; 
but  the  answer  to  that  is,  that  in  cases  like  the  present, 
where  consent  is  given  to  issuing  the  writ,  express  no- 
tice is  not  necessarj.  From  the  facts  as  stated  in  the 
affidavit^),  and  the  correspondence  between  their  attor- 
nies,  it  is  desorthat  all  parties  had  full  knowlet]^  of  each 
step  in  the  proceedings,  and^if  that  be  so,  it  ia  not  cook- 
petent  for  tKe  other  side  to  come  forward  after  a  lapse 
of  time  and  say  that  due  notice  has  not  been  given.  The 
oonsent  of  the  justices,  that  a  writ  of  certiorari  should 
issue,  was  given  at  Hie  time  they  granted  the  special 
case  at  the  sessions,  aa  they  knew  that  that  was  the  only 
mode  of  bringing  it  before  this  court  The  provision 
in  the  statute  regarding  notice  has  never  been  held  to 
a|^y  where  there  has  been  a  consent  by  the  justices; 
and  as  consent  may  always  be  assumed  whenever  a 
special  case  is  granted,  it  followa  that  in  that  case  no 
notice  is  requisite,  for  it  would  be  idle  for  the  justteee 
to  oonsent  to  a  c^se  unless  they  may  be  presumed  to 
consent  to  that  also,  without  which  the  case  would  be 
useless — namely,  to  the  writ  of  certiorari  to  bring  it  up. 
The  practice  of  this  court,  too,  shews  that,  in  a  speoal 
case,  the  consent  of  the  justices  to  its  being  brought  up 
is  always  presumed  to  be  granted,  as  the  certiorari  issues 

(a)  The  case  stated  that  there  expremed  his  aaseatto  the  mtoHitm 

had  heen  a  correspondenoe  he-  Ibr  the  certiorari  heing  madew 

tween  the  attornies  for  the  re-  This  faet  was  mentioned  in  ar- 

Rpondents    and    appellants^    in  gument,  but  was  not  alluded  to 

which  the  respondents*  attorney  ia  the  judgment  of  Ihe  Court. 
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on  a  Side-bar  rale  being  obtained  as  of  conree ;  whereas,        1844. 
if  there  is  no  special  case,  argoments  are  heard  on  both    q^^B  Qubbk 
sides,  to  see  whether  the  writ  ought  to  issue,  or  not.  >xiie  Jnidcesof 
[Pattesan,  J.— In  Beffitui  v-  Cartworth  (a)  it  appeared     th«  Wstr 
there  was  a  case  granted.]    Yes,  and  notice  to  the  jus- 
tices, was  held  requisite ;  but  there  consent  did  not  ap- 
pear, as  it  does  in  this  case.     The  usual  course  at  the 
Crown-office,  where  both  the  litigating  parties  consent  . 
to  a  certiorari,  is  to  issue  the  writ  without  application 
to  the  Court,  and  in  such  cases  no  notice  to  the  justices 
IS  giyen.     [Pattescnj  J.,  referred  to  Bex  y.  The  Jtutices 
of  Sussex  {by] 

Secondly,  it  is  contended,  that  the  affidavits  do  not 
shew  that  notice  of  application  for  the  certiorari  was  . 
given  by  the  prop^  parties.  The  affidavit  to  which  the 
notice  was  an&ezed  is  stated  to  be  that  of  the  derk  to 
the  ^[qpellants'  attorney,  whidi  is  the  same  as  notice  by 
the  attorney  himself  and  there  are  authorities  to  shew 
that  that  ia  suffident :  Bex  v.  Abergek  (c),  Begina  v. 
Sdbf  (d),  Begina  v.  The  Jtutices  of  Lancashire  (e). 

A  third  objection  taken  to  the  affidavits  on  which  the 
writ  issued  is,  that  the  justices  are  not  sufficiently  men- 
tioned. The  words  used  are,  that  the  said  John  Thome- 
ley  and  Henry  WatUns  were  two  of  the  justices  of  the 
peace  **  present  at  the  sesaons  at  which  the  appeal  men- 
tioned or  referred  to  in  the  notice  hereunto  annexed 
eame  on  for  hearing,  and  was  heard  accordingly ;"  these 
afford  primi  &eie  evidence  that  they  were  two  of  the 
justices  before  whom:  the  appeal  was  tried.  It  is  dif- 
ficult to  ascertain  with  greater  certainly  than  this  the 
justices  who  were  present  when  the  order  was  nSade ; 
the  minutes  of  the  clerk  of  the  peace  state  the  names  of 
justices  attending  the  sessions ;  but  it  cannot  be  expected 
that  the  names  of  those  actuaQy  in  court  during  each 

(a)  1  Dowl.  &  L.  837.  (d)  9  Dow).  115. 

(I)  1  M.  &  S.  631.  (e)  11  A.  8t  E.  144. 

(e)  5  A.  &  E.  795. 
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1844.        part  of  the  prooeedings  should  be  ascertained*     [PatU' 
The  Queen    '^^y  J* — "^^^  affidavit  does  not  in  terms  state  their  pre- 

The  Jostices  of  ^^'^^  ^^  *"***  ^7  ^^"^  *^^  justices  by  or  before  whom 
the  West  the  appeal  was  tried.]  Even  that  would  not  obviate 
the  difficulty,  for  they  may  have  been  on  the  bench»  and 
yet  dissenting  from  the  others,  or  taking  no  part  with 
them.  It  is  enough  that  they  are  sworn  to  be  present 
at  the  sessions. 

Pashky,  contriL — As  to  the  last  poiat,  there  is  no- 
thing on  the  affidavits  to  shew  that  the  two  justices 
who  received  the  notice  were  present  at  the  trial  of  the 
appeal;  therefore,  if  any  presumption  at  all  is  to  be 
made,  it  will  be  that  they  were  absent.  It  should  be 
shewn  tiiat  they  were  present  at  the  time :  Rex  v.  Gil" 
dersame  (a),  Bex  v.  Ratiulaw  {b) :  and  no  other  words, 
or  such  only  as  are  clearly  equivalent,  can  be  admitted 
in  the  construction  of  a  statute  such  as  this :  Potter  v. 
Nicholson  {c),  Poole  v.  Hcbba{d).  Nor  is  there  any 
hardship  in  this,  for  nothing  is  easier  than  for  the  par^ 
ties  applying  for  a  case  to  take  notice  what  magistrates 
are  sitting  at  that  time,  in  order  that  they  may  know 
the  proper  persons  to  serve  with  notice  of  application 
for  a  certiorari  afterwards.  As  to  the  first  point,  tiie 
reason  of  the  statute  shews  the  necessity  of  requiring 
*  notice  to  be  ^ven,  even  after  a  special  case  has  been 

granted;  for  it  may  well  be  that  a  justice  by  whom  an 
appeal  has  been  decided,  and  who  has  been  induced  to 
allow  a  case,  may  afterwards  chanire  his  mind  as  to  the 
propriety  of  doing  80,  and  detenie  to  shew  cause,  <m 
notice  being  given  him  of  an  application  for  a  certiorari. 
But,  besides  that.  Rex  v.  The  Justices  of  Stusex(e)  and 
Reffina  v.  Cariworth{f)  are  decisive  authorities.     And 

« 

(a)  ]3Law  J.,N.S.,  M.C., 46.  {d)  8  Dowl.  113. 

(b)  5  Dowl.  539.  («)  1  M.  &  S.  031. 

(c)  8  M.  &  W.  294.  (/)  1  Dowl.  &  L.  837. 
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it  is  to  be  observed,  that,  in  the  former  case,  the  distino-        1844. 
tion  now  sought  to  be  established  was  expressly  noticed    j^^  qdksn 
in  the  aigainent  j  but  jet  the  notice  was  held  requisite.  ^  j^^^ 
The  provisions  of  the  statute  must  be  strictly  followed :     the  Wbst 
Lewis  y.  Lord  Tankermtte  (a),  Bex  y.  The  Justices  of  the 
West  Riding  (£).     Thirdly,  there  is  nothing  in  the  affi- 
davits to  shew  that  the  person  coming  to  this  court  for 
a  certiorari  was  the  attorney  ihen  acting  for  the  over- 
seers,  and,  as  such,  authorised  to  give  nolice;  for,  even 
if  a  notice  to  the  justices  by  the  attorney  for  the  over- 
seers be  good,  it  should  be  shewn  that  the  person  giving 
it  fills  that  character.   There  should,  therefore,  have  been 
in  this  case  an  affidavit  stating  that  Mr.  Keir  was  the 
appellants'  attorney. 

Cur.  adv.  vult 

Pattbson,  J.,  now  delivered  judgment. — ^In  this  case 
several  objections  were  taken  to  the  granting  the  certio- 
rari. The  first  was,  that,  a  case  having  beei^  granted 
by  the  justices  at  the  general  quarter  sessions,  there 
was  no  necessity  of  serving  on  .two  justices  the  notice  of 
the  intention  to  apply  for  the  writ,  as  required  by  the 
statute.  But  on  looking  at  the  case  of  Rex  v.  The  Jus^ 
tiees  of  Sussex  (e),  it  is  quite  clear  that  the  Court  has 
already  determined  that  not  to  be  sufficient;  and,  there- 
fore, I  cannot  take  upon  myself  to  overrule  that  case, 
and  say  that  it  is  not  necessary  to  serve  notice  on  the 
justices,  notwithstanding  the  sessions  granted  a  case. 
Then  the  question  is,  whether  a  sufficient  notice  has  been 
served  under  the  13  Geo.  2,  c.  18,  s.  5.  Another  point 
was  also  raised,  which,  however,  it  is  not  necessary  to  de- 
termine, whether  in  this  case  the  notice  was  given  by  the 
right  party,  inasmuch  as  it  was  ^ven  by  the  clerk,  who 
swears  he  is  the  clerk  of  Mr.  Keir,  the  attorney  who 

(a)  n  M.  &  W.  109.      (5)  3  M.  ^  S.  497.      (c)  1  M.  &  S.  63U 
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1844.        acted  on  behalf  of  the  parish.     That  is  merely  part  of 

The  Qubbn    ^^  description,  no  positive  statement.     In  Begina  v. 

^\      .    The  Justices  of  Lancasldri  (a),  it  was  held  that  the  no- 

The  Jostioea  of  ''     .  ^  ' 

the  Wbbt  tice  might  be  given  by  the  attorney  of  the  party  m- 
iDiNo.  |;eQ^g  to  move :  the  affidavit  there  was  made  by  one  of 
the  attomiea  himself,  but  it  did  not  appear  that  he  him- 
self had  signed  the  notice,  or  had  authority  firom  the 
party ;  therefore,  that  case  is  like  the  present.  The  act 
does  not  require  that  the  notice  should  be  signed,  but 
only  given  by  the  parties.  It  is  not,  however,  necessary 
to  give  a  positive  opinion,  but  the  indination  of  my 
mind  is  that  this  is  sufficient.  Then  the  question  is, 
whether  the  right  magistrates  have  been  served.  [His 
Lordship  read  the  section.]  This  is  an  order  of  sessbns^ 
and  it  is  sworn  by  Green,  that  he  served  Mr.  Thomdey 
and  Mr.  Watkins  with  a  duplicate  of  the  notice.  There 
is  no  affidayit  on  the  ^  of  the  person  making  this  aih 
plication,  that  these  two  justices  were  not  present  at  the 
hearing,  nor  is  there  any  on  the  other  Ade  shewing  that 
they  actually  were,  as  Mr.  Pashl^  relies  on  the  insoffi- 
ciencj  of  the  original  affidavit  on  which  the  rde  vu 
moved.  It  is  certainly  consistent  with  that  affidavit} 
that  these  gentlemen  were  present  at  the  general  quar- 
ter sessions,  which  in  law  are  presumed  to  be  one  day; 
but  it  is  also  quite  consistent  with  it,  that  they  were 
not,  as  we  know  in  point  of  fact  that  they  sometimes 
last  several  days.  It  is  not  stated  that  they  were  pre- 
sent when  the  case  was  heard,  and  they  may  have  been 
there  part  of  the  day,  but  not  when  the  ^peal  was 
tried.  It  is  certainly  unfortunate^  but  I  think  we  most 
hold  strictly  to  the  terms  of  the  statute,  and  that  the 
affidavit  should  shew  that  the  two  justices  were  actually 
on  the  bench  at  the  time  the  appeal  was  heard  Thers 
is  not  even  a  supplemental  affidavit  to  supply  that  de- 

(a)  11  A.  &  E.  144. 
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ficiency.    The  rule,  therefore,  for  quashing  the  certiorari         I844. 

must  be  made  absolute.  ThTqubbn 

Bulfi  absolute  (a).  «. 

The  Justices  of 
(a)  The  two  next  oases  were  also  decided  during  this  term.  ^  West 


Thb  Qobbn  v.  The  Justices  of  Hbrbfoedseirb.  j^     ^., 

vyOOKE  applied  for  a  writ  of  certiorari  to  bring  up  an  order  made  Where,  on  tibe 
at  the  Mjchaelmas  quarter  sessions  for  the  county  of  Hereford,  con-  trial  of  an  ap- 
firming  an  order  of  two  justices,  dated  the  29th  April,  1844,  for  the  J^'S*'***  " 
removal  of  Eleanor  Symonds,  widow,  from  the  parish  of  Whitbome,  ti1,  a  magis- 
in  the  county  of  Hereford,  to  the  parish  of  Sackley,  in  the  county  trate  who  was 
of  Worcester.    He  moved  on  an  affidavit  which  stated  that  noHce  of  S^\bS^a 
the  intention  to  apply  for  a  certiorari  required  by  the  13  Geo.  2,   rate- payer  in 
c.  18,  s.  5,  was  given  by  the  appellants  to  John  Bamely,  Esq.,  and  ^^  respondent 
John  Freeman,  Esq.,  two  magistrates  for  the  county  of  Hereford,   Sedcterm 
who  were  present  in  court  at  the  time  of  making  the  order.  tion  of  the  ap- 

peal, stated  he 
Skinner^  for  the  justices,  shewed  cause  in  the  first  instance  on  the  shoaid  not  take 

Iblbwing  affidavit,  made  by  Mr.  Freeman,  one  of  the  justicee  on  ^  ^L!!!^"^ 
whom  ihe  notice  was  served : — **  John  Freeman,  of  &c.,  maketh  ingBi—Semble 
oath  and  saitb,  that  he  #a8  present  at  the  last  quarter  sessions  held  that  serrioe  of 
at  Hereford)  for  the  said  county  of  Hereford,  on  Monday,  the  14th  °^^^  upoabim 
day  of  October,  1844 ;  that  he  was  in  court  when  an  appeal  between  ^  ^ppj.  f^^  ^ 
the  parishes  of  Sackley  and  Whitbome  was  called  on ;  and  that,  upon  certiorari  was 
an  observation  being  made  by  the  appellants,  that  there  was  a  large  uisuffident. 
rate-payer  of  Whitbome  on  the  bench,  be  immediately  stated  he  bad 
not  taken  any  part  whatever  in  the  proceedings  of  the  Court  as  re- 
garded the  said  appeal,  and  that  he  did  not  intend  to  vote  or  act, 
and  that  he  did  not  act  or  interfere  in  the  determination  of  the  said 
appeal" 

Pattbbok,  J. — It  seems  to  me  to  have  been  very  absurd  in  the 
appellants  to  select  a  magistrate  who  had  made  such  an  observation ; 
and  I  am  of  opinion,  that,  if,  during  the  appeal,  and  before  the  deci- 
sion was  given,  the  magistrate  had  said  that  he  did  not  intend  to 
take  any  part  in  the  proceedings,  and  should  not  vote  on  the  occa- 
sion, then  the  service  of  the  notice  on  him  would  be  insufficient,  as 
he  would  not  be  "  a  justice  by  and  before  whom  ihe  order  or  pro- 
ceeding was  bad  or  made  "  within  the  meaning  of  the  statute ;  but, 
as  this  fact  might  have  been  contradicted  if  a  motion  had  been  made 
to  quash  the  certiorari,  it  is  but  right  that  the  appellants  should  have 

an  opportunity  of  answering  the  affidavit. 

Rule  granted. 
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Nov.  23rd. 

Serrioe  of  no- 
tice of  certio- 
rari upon  two 
JQBticee,  sworn 
tohaTe  been 
preioU  at  tke 
hearing  qfik$ 
appeal — HM 
sofficient. 

An  order  of 
eenions,  con- 
firming an 
order  of  jns- 
tioesi  when  re- 
moved into  thia 
court  by  cer- 
tiorari, does  not 
ex  necessitate 
bring  np  the 
order  of  jns- 
tioes.    The  rule 
should  be 
drawn  np  for 
both. 


The  Queen  v.  The  Justices  of  Cornwall. 

1n  this  term,  Cfreenwood  had  obtained  a  rale  for  a  oerdorari  to  re- 
move into  this  court  an  order  ofteseiont  confirming  an  order  of  two 
justices  as  to  the  settlement  and  expenses  of  a  pauper  lunatic  under 
9  Geo.  4,  c.  40,  s.  42,  upon  an  affidavit  which  set  out  several  objec- 
tions apparent  on  the  face  of  the  order  of  justices;  and  that  notioe 
of  the  application  had  been  served  on  two  justices  who  were  severally 
present  at  the  hearing  of  the  appeal. 

Merivale  objected,  1 .  That  sufficient  notice  had  not  been  given  si 
required  by  5  Geo.  2,  c  19,  s.  2,  and  cited  Regina  v.  Carlworth  (a), 
Regina  v.  ne  Justices  of  the  West  Biding  (b).  [  fFightman,  J.— It 
says  they  were  present  at  the  hearing.  I  think  that  will  do.]  2.  The 
statute  presumes  the  existence  of  some  order  previous  to  the  order  of 
sessions.  This  rule  does  not  require  the  retvra  of  the  original  order, 
nor  of  the  order  of  sessions  **  together  with  all  matters  and  thingi 
thereto  belonging/'  as  is  the  usual  form,  so  that  nflthing  will  be  re- 
turned but  the  order  of  sessions  (c). 


Oreenwood^  contra. — The  affidavit  states  that  the  order  of 
sions  confirms  an  order  of  justices  bad  on  the  fiuse  of  it.  The  order 
of  sessions  ought  to  include  the  original  order  by  recital,  at  least 
[  Wightman^  J.-^You  do  not  call  upon  them  to  biiog  up  the  original 
order.]    Then  the  rule  should  be  moulded  for  ttat  purpose. 

WioHTMAV,  J.,  (after  consulting  the  Master). — I  have  some  doubt 
in  granting  this  rule,  but  it  may  be  absolute  upon  the  risk  of  paying 
costSy  ify  when  the  order  of  sessions  comes  up,  it  does  not  set  oat  the 
original  order,  and  is  good  in  itself. 


(a)  ]  Dowl.  &  L.  837. 

(b)  Ant^,  p.  406. 


(e)   See   Eegina  v.  Sk^tm^ 
ante,  p.  350, 
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The  Queen  v.  Bushwobth.  Nov.  2Ui. 

IHIS  was  a  conviction  under  the  17  Geo.  3,  c  56,  A  conviction  by 
&  14,  against  TVllliam  Bushworth,  for  having  in  his  derthei7Geo. 
poflsesfflon  certain  materials  used  in  the  worsted  manu-  by  wMch  the^' 
factiire.  suspected  to  have  been  purloined  or  embezzled,  defendant  wm 

.  icntenood  to 

without  giving  a  satis&ctory  account  how  he  came  by  pay  20/.,  or,  in 
the*  same.     The  sentence  of  the  justices  was,  that  he  m^t,  iMooml 
should  pay  20L,  or,  in  default  of  payment,  be  com-  J^^J?/*'*" 
mitted  to  the  house  of  correction  at  Wakefield  for  one  been  quashed 

.  on  appeal,  sub- 

montlL  jeet  to  a  caae. 

Against  this  conviction  ihere  was  an  appeal  to  the  ^to^^oourt 
sessions,  where  it  was  quashed,  subject  to  a  case  for  the  by  certiorari, 

,  ,        *Da  conflrmed. 

opinion  of  this  Court     On  the  case  coming  up  during  A  leiran  ftusias 
this  term,  the  order  of  sessions  was  quashed,  and  the  this  conrt  for 
conviction  by  the  justices  affirmed.     A  writ  of  levari  ^^  tt!ere^  a 
fiuaas  was  afterwards  issued  out  of  the  Crown-office  to  f**"™  of  nulla 

bona.    This 

levy  the  penalty,  and  a  return  made  of  nulla  bona.  Court  (doubt- 

ing its  author- 
ity to  enforce 

Pickering  now  moved  for  a  ca.  sa.,  directed  to  the  tbe  judgmoit 

^  so  far  as  related 

Sheriff  of  Yorkshire,  against  the  defendant,  or  for  a  pro-  to  the  impri. 
cedendo  to  carry  back  the  record  of  conviction,  and  fkultofpay-  * 
commanding  the  justices  to  proceed  to  award  execution  ^^J^jS^JSto 
against  the  defendant  thereon. — An  application  like  the  ««^  back  to 

^  .  .  tbe  sessions  the 

present  was  made  to  this  Court  in  Bex  v.  Nemne{a)y  record  of  oon- 
and  a  procedendo  issued,  and  in  Bex  v.  Pttllen  (£).   There  oommimding 
would  be  a  difficulty  in  grafting  a  ca.  sa.,  which  would  5^t***  ?!^ 
have  the  effect  of  bringing  the  defendant  up  here,  or  of  execution 

'        •      against  the  de- 
taking  him  to  the  county  gaol,  whereas  the  sentence  is,  fendant. 

that  he  should  be  imprisoned  in  the  house  of  correc- 
tion at  Wakefield*  [Pattesofif  J. — Is  there  any  instance 
where  this  Court  has  held  that  it  has  the  power  to  en- 
force convictions?]     Unless  it  can  do  so  while  the  re- 

(a)  2  B.  &  Ad.  2^.  (6)  1  Salk.  369. 
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cord  stays  here,  there  must  be  a  failure  of  justiG^  The 
conviction  was  enforced  in  Bex  y.  Garnde  and  Mos^ 
ley  (a).  [PattesoUy  J. — We  have  a  common-law  juris- 
diction in  such  case  as  that»  to  see  the  sentence  carried 
into  effect;  but  I  doubt  whether  we  have  in  cases  of 
special  jurisdiction,  though,  perhaps,  the  confirming  or 
quashing  the  order  at  sessions  makes  it  the  judgment 
of  an  inferior  court.  You  may  take  a  rule  in  the  alter- 
native for  a  ca.  sa.,  or  for  sending  back  the  recoid  to 
the  justices.]  The  term  of  imprisonment  will  be  over 
before  cause  can  be  shewn,  as  it  runs  from  the  affirm- 
ation of  the  conviction,  which  took  place  during  this 
term,  and  must  be  mentioned  in  it. 


Patteson,  J.— It  must,  dierefore,  be  sent  back  to 

the  sessions. 

Bule  absolute  for  procedendo.   ' 

(a)  2  A.  &  E.  266. 


Nov*  21<<. 

W.  B.,  being 
oonvlctedby 
two  Jostioes 
under  the  17 
(3eo.  3,  e.  56f 


The  Queen  v.  The  Becorder  of  Bolton. 

In  this  term,  (November  4th),  CawUng  had  obtained  a 

rule  nisi  calling  upon  B.  B.  Armstrong,  Esq.,  Beoorder 

of  the  borough  of  Bolton,  in  the  county  of  Lancaster, 

g.  8,  gmre  them  to  shew  cause  whv  a  mandamus  should  not  issue,  com- 

notioeofhiBin*  -i.       t .  n       .    «  ^ 

tention  to  ap-     manding  him  to  enter,  or  to  cause  or  allow  to  be  entered, 

peil,  and  en- 
tered into  rs- 

cogniaanoea,  aa  required  by  that  atatate,  to  try  the  appealt  abide  the  jadgment  of  th^ 
aeaaiona,  and  pay  auch  oosta  as  should  be  there  awarded.  Re  afterwards  conntennanded 
hia  appeal,  but  too  late,  aooordinf  to  the  praetioe  of  the  aesriona.  The  reapondcata  attended 
the  seaaions,  and  applied  to  the  recorder  to  hate  the  appeal  entered,  which  waa  refuaed. 
lliey  then  applied  to  hare  the  matter  of  the  appeal  heara  and  determined,  or  oosta  awarded 
to  them ;  this  the  recorder  also  refused,  on  the  ground  that  no  appeal  was  before  him.  On 
an  application  for  a  mandamus  to  him  to  enter  Uie  appeal,  hear  the  matter  of  it,  or  award 
oosta — Held,  that  the  recorder  waa  right,  aa  the  respondents  had  no  power  to  enter  the 
appeal,  nor  tiie  aessions  to  hear  the  matter  of  it  unless  entered  f  and  that  tiie  power  over  the 
ooati  was  only  ancillary  to  the  hearing  of  tiie  appeal. 
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as  of  the  last  general  quarter  sessions  of  the  peace  held 
in  and  for  the  said  borough,  an  appeal,  or  the  matter  of 
an  appeal  of  William  Barlow,  against  the  conviction  of 
him  the  said  W.  Barlow,  by  two  of  the  keepers  of  the 
peace  and  justices  in  and  for  the  said  borough,  on  the 
ISih  of  July  last,  under  the  17  Geo.  3,  c  56,  s.  8,  for 
wilfully  neglecting  the  working  up  of  certain  materials 
in  the  cotton  manufacture,  contrary  to  the  statute  in 
such  case  made  and  provided,  with  continuances  thereon 
to  the  next  general  quarter  sessions  of  the  peace,  to  pro- 
ceed to  hear  and  determine  the  matter  of  the  said  appeal, 
or  to  affirm  the  said  conviction,  or  award  such  costs  to 
be  paid  by  the  said  W.  Barlow  as  might  appear  to  be 
reasonable  (a). 


(a)  Sect.  20  gives,  to  any  per* 
son  thinking  himself  aggrieved 
by  the  order  or  judgment  of  the 
convicting  justices  under  this  act, 
a  right  to  q)peal  to  the  next 
quarter  sesnons,  (such  person,  at 
^e  time  of  such  conviction,  giv- 
ing to  such  justices  notice  in  writ* 
ing  of  bis  intention  to  appeal,  and 
entering  into  a  recognisance  at 
the  time  of  such  notice,  with  suf- 
ficient sureties,  to'  try  snch  ap- 
peal, and  abide  the  judgment  of, 
and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such 
sessions),  widi  power  to  the  jus- 
tices, in  defoult  of  his  entering 
into  the  leoqgnisance,  to  com- 
mit him  to  the  house  of  correc- 
tion, or  any  other  public  prison 
of  the  county,  &c.,  there  to  re- 
main until  the  next  quarter  ses- 
sions, unless  such  recognisance 
shall  be  sooner  entered  into. 
"  And  the  justices  at  such  ses- 
nons are  hereby  authorised  and 
required,  upon  due  proof  made 
of  such  notioe  of  appeal,  either 


by  the  acknowledgment  of  the 
justices  to  whom  the  same  shall 
have  been  given  or  otherwise,  to 
hear  and  determine  tke  matter  of 
the  said  appeal,  and  to  award 
such  costs  as  to  them  shall  ap- 
pear just  and  reasonable,  to  be 
paid  by  either  party,"  Arc. 

Sect.  22  provides,  that  no  pro- 
ceedings under  this  act  diall  be 
removed  by  certiorari,  and  that 
the  justices  before  whom  such 
conviction  shall  be  had  shall 
cause  the  same  (drawn  up  in  a 
form  given  by  the  act)  to  be 
fairly  written  upon  parchment, 
and  transmitted  to  the  next  ge^ 
neral  or  quarter  sessions,  &c«f 
**  and  in  case  the  person  Or  per- 
sons so  convicted  shall  appeal 
from  the  judgment  of  the  said 
justices  to  the  said  sessions,  the 
justices  on  such  sessions  are  here- 
by required,  upon  receiving  the 
said  conviction  drawn  up  in  the 
form  aforesaid,  to  proceed  to  the 
hearing  and  determination  of  ths 
matter  of  the  said  appeal,"  ke. 
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1844.  He  moved  upon  affidayitSy  which  stated^  that^  on  the 

The  Quun  ^^^  ^^  ^^7  ^^f  ^*  Barlow^  of  Bolton  aforesaid,  ooun- 
Recorder  of  ^^^P^^^  weaver,  was  brought  before  T.  Gregaon  and  E. 
Bolton.  Ashworth,  Esqs.,  two  justices  of  the  said  b6rough,  for 
that  he  the  said  W.  Barlow,  on  &c.,  at  &c.,  having  been 
employed  by  J.,  A.,  and  L  Xiomax,  his  masters,  to  work 
up  certain  materials  in  the  cotton  manufacture,  did,  for 
eight  days  successively  next  ensuing  the  day  last  afore^ 
said,  wilfully  n^lect  the  working  up  the  said  materials, 
contrary  to  the  said  statute ;  that  the  said  justices  con- 
victed the  said  W.  Barlow  of  his  said  offence,  and  ad-* 
judged  that  he  should  for  that  offence  be  committed  to 
the  house  of  correction,  there  to  be  kept  to  hard  labour 
for  one  month. 

That,  on  the  15th  of  July,  W.  Barlow  gave  to  the 
said  justices  notice  in  writing  of  his  intention  to  appeal 
at  the  next  ireneral  quarter  sessions  for  the  said  bo^ 
roagh,  and  at  the  »xae  time  entered  into  a  r«cognu»aoe 
&C.,  conditioned  to  try  the  sdd  appeal,  to  abide  the 
judgment  of,  and  pay  such  costs  as  should  be  awarded 
by  the  sessions ;  in  consequence  of  which  notice  and  re- 
cognisance he  was  not  committed  to  the  house  of  cor- 
rection in  pursuance  of  the  said  judgment  and  convic- 
tion, but  was  immediately  discharged  out  of  custody, 
without  having  suffered  any  part  of  tiie  punishment  ad- 
judged by  tiie  said  justices.  That  the  conviction  was  re- 
gularly drawn  up,  signed  and  sealed  by  the  justices,  and 
transmitted  to  the  clerk  of  the  peace  of  the  borough  of 
Bolton,  who  received  it  prior  to  the  conunencement  of 
tiie  next  general  quarter  sessions  of  the  said  borough. 
And  tiiat,  on  the  22nd  of  October,  the  appellants  caused 
to  be  served  on  tiie  justices  notice  of  the  abandonment 
of  tiie  appeal  That  the  next  general  quarter  sessions 
for  the  borough  were  held  on  the  24th  of  October,  be- 
fore the  recorder.  That  one  of  the  rules  for  the  prac- 
tice of  these  sessions  is,  that  notice  of  countermanding 
or  abandoning  anyappeal  shall  be  given  in  writing  three 
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dajrs  before  the  sessions,  ezdusiye  of  the  day  of  notice        1844. 
and  of  the  first  day  of  the  sessions,  Xbb  Quben 

That  no  appeal  was  entered  on  behalf  of  the  appel-  ^cf^k^^^^f 
hxkt;  but  that,  on  the  morning  of  the  first  day  of  the  Bolton. 
sessions,  an  application  was  made  to  the  court  to  enter 
the  appeal  on  behalf  of  the]|  respondents,  which  was  op- 
posed on  the  part  of  Barlow,  on  the  ground,  that  the 
court  had  no  jurisdiction  to  hear  an  appeal,  or  to 
give  any  judgment  on  the  conriction,  the  same  not 
being  entered,  and  there  being  no  appeal  before  them : 
and  that  the  court,  on  the  ground*  of  want  of  jurisdic- 
tion, refused  i|he  application  to  enter  the  appeal. 

That  the  respondents  then  applied  to  the  court  to 
confirm  the  original  conviction,  which  was  refused,  on 
the  ground  of  there  being  no  appeal  before  the  court 
They  then  applied  for  costs  under  the  above  rule  of 
court  as  to  the  countermanding  of  appeals,  which  re^ 
quired  three  dear  days'  notice, — only  one  clear  day's 
notice  having  been  given  in  this  case.  The  court  re- 
fused to  grant  costs,  for  the  same  reason  that  there  was 
no  appeal  before  the  court. 

That,  since  the  said  quarter  sessions,  application  was 
made  to  the  convicting  justices  to  issue  their  warrant  to 
apprehend  and  commit  W.  Barlow  to  prison,  in  execu- 
tion of  the  sentence  passed  on  him  by  them,  but  they 
dedmed  to  grant  the  warrant,  aUeging,  that  tteir  June- 
diction  was  taken  away  by  the  notice  of  appeal  given 
by  him« 

JBaine$  shewed  cause  (a). — The  right  to  appeal  is  not 
by  the  common  law,  but  given  by  statute  on.  certain 
conditions,  which  must  be  first  complied  with.     It  is  a    - 
right  given  to  the  appellant  alone,  for  his  benefit,  and 
caii  be  exercised  by  nobody  but  him ;  the  proper  course 

(a)  Nov.  18th,  before  Pattewn^  J. 
VOL.  I.  GO  N.  8.  C. 
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1844.        for  the  respondents  here  would  have  been  to  move  to 
TbbQubbn    ^treat  his  recognisances,  which  he  had  forfeited  by 
Recorder  f     ^^^  appearing;  which  the  sesdons  had  power  to  do: 
Bolton.       Begina  y.  The  Justices  of  the  West  Biding  (a),  Haynss  v. 
Haytan(by    Then,  as  there  has  been  no  appeal,  the  on- 
^nal  judgment  stands  good  against  him;  and,  as  no 
part  of  the  punishment  has  been  suffered,  complete  jus- 
tice will  be  done.    Wherever  a  respondent  has  been 
permitted  to  enter  an  appeal  at  sessions  for  the  appel- 
lant, the  course  has  been  condemned  by  this  Court. 
Begina  v.  TTie  Justices  of  the  West  Biding  {c)  and  Begina 
y.  Stoke  Bliss  {d)  are  decisive  of  that  point     [Patter 
son,  J. — That  was  not  contended  when  the  rule  was 
moved  for;  only  that  this  statute  gave  the  respondents 
the  right] 

The  words  of  the  appeal  clause  in  this  act  (sect  20} 
are  exactly  the  same  as  those  in  49  Geo.  3,  c  68,  s.  5. 
The  right  is  strictly  personal ;  the  justices  have  no  power 
to  deal  with  the  appeal,  but  only  to  dispense  with  some 
of  the  conditions  precedent;  but  no  case  can  be  found 
under  any  of  these  acts  where  any  right  was  ever  assert- 
ed by  the  respondents  to  enter  the  appeaL  The  same 
words  are  also  used  in  17  Geo.  2,  c  38,  s.  4,  giving  an 
appeal  against  a  poor-rate.  [Pattesan,  J. — ^That  b  very 
different ;  there  the  justices  are  only  required  to  receive 
the  appeal.  This  is  upon  notice.]  In  Bex  v.  The  Jus* 
tices  of  Essex  {e\  it  was  decided,  that,  if  a  person  give 
notice  of  his  intention  to  appeal  against  a  poor-rate,  but 
do  not  enter  his  appeal,  the  sesdons  could  not  award 
costs  to  the  other  party  und.er  the  17  Geo*  2,  c  38 ; 
and  that  was  a  case  of  great  hardship,  as  notice  of 
countermand  was  sent  only  tiie  day  before  the  sessions ; 


(a)  7  A.  &  E.  583.  {d)  Ante,  p.  267. 

(6)  7  B.  &  C.  293.  \e)  8  T.  R.  6S3. 

(c)  3  G.  &  D.  170. 
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but  then  the  difficulty  would  have  been  avoided  if  the 
respondents  could  have  entered  the  appeal.  The  words 
of  the  act  are  material  as  to  taking  from  the  party  the 
security  of  a  recognisance.  The  reason  of  that  being 
required  i%  that  the  party  appealing  may  be  compelled 
to  take  the  next  step.  At  all  events,  it  must  be  con- 
ttdered  as  a  casus  omissus  in  the  act,  and  that  will  not 
give  the  sessions  jurisdiction. 

The  power  to  give  costs  id  only  ancillary  to  the  hear- 
ing of  the  appeal  In  Begina  v.  Stoke  Bkss  {a),  the 
whole  order  failed  on  that  account.  In  Rex  v.  Twy" 
ford  (b\  the  party  convicted  had  given  notice  of  appeal, 
but  did  not  enter  into  recognisances,  so  the  justices 
committed  him  to  prison  to  await  the  sessions.  There 
lie  was  discharged,  and  a  mandamus  to  the  justices  was 
ap|died  for  to  enforce  their  original  conviction;  but  the 
Court  considered  it  was  very  doubtful  whether  his  com- 
mitment to  prison  was  not  to  be  taken  as  part  of  the 
punishment,  though  they  seem  to  have  admitted,  that, 
if  that  had  not  been  the  case,  the  justices  might  have 
enforced  their  commitment.  What  has  passed  since 
this  conviction  amounts  to  nothing;  it  is  res  integra, 
and  may  be  enforced  by  the  same  justices,  or,  under  3 
Oeo.  4,  c.  23,  s.  2,  by  any  other  justice.  The  proceed- 
ing should  be  by  mandamus  to  the  justices  to  enforce 
the  original  conviction.  The  return  of  the  conviction 
can  give  no  jurisdiction,  as  all  convictions,  whether  ap- 
pealed against  or  not,  should  be  returned  to  the  sessions. 
[PatteBon^  J. — It  does  not  i^^^pear  to  be  a  commitment 
for  punishment,  but  safe  custody;  and  yet  it  must 
mean,  that,  when  a  man  is  committed  to  the  sessions, 
that  is  reckoned  as  part  of  the  time  of  his  punishment 
if  the  conmiitment  be  subsequentiy  confirmed.]     That 


1844. 


Thb  Qubbn 

V. 

Recorder  of 
Bolton. 


(a)  Ante,  p.  267.  {h)  5  A.  &  £.  430. 
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1844.  caused  the  difficulty  in  Rex  v.  Tuyford{a),  By  one  of 
Thb  Queen  ^^  vagrant  acts,  1  &  2  Vict,  c  38,  s.  1,  power  is  ^ven 
j^^  to  sessions  to  entertain  such  cases,  and  expresuo  unius 

Bolton.       est  exclusio  alterius. 

But  there  was  another  fat$J  objection  to  the  jurisdic- 
tion of  the  sessions  here.  By  6  &  7  Vict.  c.  40,  this 
statute  of  17  Geo.  3,  c  56,  is  repealed  to  a  certain  ex- 
tent; and  the  appeal  by  sect.  29  is  limited  to  those 
cases  only  wh^re  the  imprisonment  does  not  exceed  one 
calendar  month.  There  was,  therefore,  no  right  of  ap- 
peal here. 

CawSnff,  contriL — This  rule  must  be  absolute,  either 
in  the  whole,  or  in  part.  The  manufacturers  are  in 
this  dilenuna — ^their  workmen  are  uncontrollable;  the 
sessions  and  convicting  magistrates  will  not  act;  and 
the  recorder  also  says  that  he  has  no  jurisdiction.  It 
is,  however,  contended,  that  he  had  authority  to  hear 
and  determine  the  matter  of  the  appeal,  whether  entered, 
or  not.  If  entering  is  a  necessary  preliminary,  accord- 
ing to  the  practiceof  his  court,  he  should  enter  it,  in 
order  to  comply  with  the  practice ;  but,  at  all  eventsi,  it 
is  contended,  that  be  ought  to  hear  and  determine  the 
matter.  The  statutes  and  cases  cited  are  not  disputed; 
but  this  case  is  distinguishable.  It  is  not  an  anomalous 
application ;  for,  under  1  &  2  Vict  c.  38,  s.  1,  it  is  ad- 
mitted that  the  sessions  may  hear  the  matter  of  an  ap- 
peal, though  not  entered,  because  an  express  power  is 
given  by  the  statute.  So  it  is  here.  Sect.  20  only  ap- 
plies to  an  appeal  brought  on  in  the  ordinary  way.  But, 
by  sect.  22,  the  sessions  are  empowered,  in  case  of 
appeal  from  the  convicting  justices,  on  receiving  ihe 
conviction,  to  proceed  to  hear  and  determine  the  matter 

(a)  5  A.  &  £.  430. 
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of  the  appeal.  Therefore,  after  the  juatices  have  re- 
ceived notice  of  the  appeal,  and  taken  the  recognisances, 
and  forwarded  them,  as  well  as  the  conviction,  to  the 
sessions,  from  that  moment  the  proceedings  become,  as 
it  were,  a  record  of  the  sessions,  and  the  other  jurisdic- 
tion ceases.  The  23  Greo.  2,  c  27,  is  a  statute  in  pari 
materia  with  this.  Sect.  3  gives  a  notice  of  appeal,  and 
empowers  the  justices  to  sell  certain  goods  found  in  the 
possession  of  a  party  under  particular  circumstances ; 
but,  if  he  appeals,  the  sale,  by  sect.  5,  is  to  be  post- 
poned, which  shews  that  the  lodging  of  the  appeal  re- 
moves the  jurisdiction  to  the  sessions,  which,  after  that, 
has  the  sole  authority  over  the  sale^  and,  indeed,  over  the 
case.  If  so,  the  same  result  follows  here,  for  those  pro- 
visions are,  by  reference  in  sect.  22  of  this  act,  embodied 
in  it.  It  assumes  that  the  judgment  of  the  justices 
may  be  affirmed  witiiout  the  appellant  prosecuting  his 
appeal. 

The  authorities  cited  have  little  to  do  witii  the  case. 
Rex  V.  Twtiford{d)  is  in  favour  of  the  respondents;  for 
there  it  was  admitted  by  the  Court,  that,  if  recognisances 
have  been  entered  into,  the  power  of  the  justices  is 
gone.  The  estreating  of  the  recognisances  would  be 
a  most  ineffieadous  remedy :  it  would  only  affect  costs, 
and  give  no  punishment  for  the  misbehaviour.  [Patte^ 
soHi  J.-^If  the  l^islature  intended  that  the  respondents 
diould  be  at  liberty  to  ask  the  sessions  to  proceed  with- 
out the  appellant  entering  his  appeal,  I  do  not  see  the 
use  of  requiring  recognisances  at  all.  If  a  man  enters 
into  recognisances  to  appear  in  this  court  and  plead,  we 
do  not  try  him  if  he  forfeits  them.]  There  is  no  power 
to  do  so ;  here  the  power  is  ^ven  by  the  statute. 

At  all  events-,  the  rule  must  be  absolute  for  giving 
the  costs.    By  the  8  &  9  Will  3,  c  30,  s.  3,  and  the  22 
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Greo.  2f  c.  27,  &  6,  they  may  be  ^ven  if  the  partj 
^'does  not  prosecute  his  appeal  ;**  and  this,  aa  before 
mentioned,  is  embodied  in  the  present  act 

It  was  admitted  in  Regina  v.  Siohe  Bliss  (a),  that,  if 
the  application  and  order  had  been  regular,  and  not  an- 
cillary to  an  order  which  was  bad,  costs  would  have 
t)een  given.  Here  a  distinct  application  is  made  for  the 
costs  which  are  given  as  above,  independently  of  the  ap- 
peal The  conviction  follows  the  form  given  in  the  17 
Geo.  3,  c.  56;  and,  if  a  subsequent  statute  is  to  be  relied 
on,  it  must  be  shewn  distinctly  to  come  within  such 
statute.     Besides  which,  the  recent  act  appears  pointed 

at  the  horieiy  manufacture  only. ' 

Cur.  adv.  vult. 


Pattbson,  J.,  now  delivered  judgment — ^This  was 
an  application  for  a  mandamus  to  the  Recorder  of  Bol- 
ton, requiring  him  to  enter  continuaDces,  and  hear  an 
appeal,  or  the  subjectnnatter  of  an  appeal  against  a  con- 
viction of  W.  Barlow,  or,  at  all  events,  to  j^ve  ihe  re- 
spondents their  costs.  The  conviction  was  under  17 
Gea  3,  c  56,  and  the  language  of  the  act  has  certainly 
created  considerable  difficulty.  It  appears  that  the 
party  was  convicted  before  two  ma^trates,  and,  having 
given  them  notice  of  his  intention  to  appeal,  (under 
sect  20),  was  called  upon  to  enter  into  a  reoognisanoe 
to  try  the  appeal,  abide  the  judgment  of  the  seesionfl^ 
and  pay  such  costs  as  should  be  there  awarded.  That 
he  did,  and  consequently  was  not  imprisoned.  His  case 
is,  thexefore,  distinguishable  from  Bex  v.  7\onfi>rd{b), 
which  it  is  not,  therefore,  necessary  to  advert  to  more 
particularly,  as  there  the  party  was  sent  to  priscML 
Now,  the  party  here,  who  had  been  convicted  under 
the  17  Geo.  3,<c  56,  and  had  entered  into  the  recogni- 


(a)  Ante,  p.  267. 


(b)  5  A.  &  £.  130. 
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aanoe,  countermanded  his  notice  of  appeal  before  Hie       1844. 
appeal  was  entered,  or  the  time  for  doing  so  had  arrived,   j^^^  quebn 
Then  it  is  contended,  that  the  respondents  had  a  right    -r^^^     < 
to  enter  the  appeal,  and  to  call  upon  the  recorder  to      Bolton. 
adjudicate  upon  it.     This  Court  has  said,  on  many  oc- 
casions, that  respondents  have  no  right  to  enter,  or  to 
compel  appellants  to  enter  their  appeal     That  is  the 
general  rule,  and  Mr.  Cowling  did  not  controvert  it,  but 
contended  that  the  words  of  the  statute  in  question  au- 
thorise it,  and  he  relied  particularly  on  the  words  in  the 
latter  part  of  the  20th  section. 

Those  words  are  foimd  in  other  statutes, — not,  it  is 
true,  in  17  Grea  2,  c.  38, — ^but  they  are  in  49  Geo.  3, 
o.  68,  s.  5,  and  several  others  also  which  I  have  looked 
into ;  so  that  it  is  dear  that  this  meaning  of  those  words, 
if  it  is  to  be  held  here,  must  be  held  in  many  other  in- 
stances, and  yet  no  authority  for  it  has  been  cited.  It 
seems  to  me  quite  impossible  that  the  act  intended,  that, 
if  the  party  appealing  did  not  choose,  the  sesnons  were 
to  have  the  power  of  throwing  on  him  the  necessity  of 
prosecuting  the  appeal.  The  onus  is  thrown  upon  the 
appellant  to  make  it  out  a  matter  properly  cc^isable 
by,  and  present  it  properly  to  the  sessions.  I  think, 
therefore,  that,  unless  he  enters  it  in  the  ordinary  course, 
the  sessions  have  no  jurisdiction  over  it.'  The  appeal 
was  not  so  entered  here,  and,  therefore,  I  think  the  re- 
corder was  right  in  refusing  to  entertain  it  It  was 
contended,  that  this  would  be  a  great  hardship  on  tiie 
respondents,  as  the  remedy  by  estreating  the  recogni- 
sances would  be  inadequate.  That  may,  or  may  not 
be  insufficient ;  but  that  consideration  cannot  affect  the 
question.  Then  it  was  said,  that  the  original  conviction 
cfumot  be  proceeded  with,  as  the  justices  declined  to 
interfere.  I  should  say,  however,  that,  when  recogni- 
sances have  been  entered  into,  and  no  appeal  prosecuted. 
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it  is  the  same  as  if  there  had  been  no  reoognisanoes; 
and  I  have  no  doubt  that  the  justices,  though  they  de- 
clined to  do  so  immediatelj  on  the  default,  would  now 
grant  their  warrant  for  the  apprehension  of  the  partj^ 
and  commit  him  to  prison.  In  Rexv,  Twyford{a)  a 
difficulty  was  created  by  the  words  of  the  act,  that  the 
justices  were  to  commit  ^' until  the  next  sessions,"  and 
aU  the  Court  decided  was,  that  they  would  not  call 
upon  the  justices  by  mandamus  to  do  what  it  seemed 
very  doubtful  whether  they  had  power  to  do.  In  this 
case,  however,  I  am  quite  clear  that  the  recorder  had 
no  power  to  hear  the  subject-matter  of  the  appeal 

Then  it  was  urged,  that  he  might  have  given  costs,  as 
the  act  says, 'that  the  justices  at  aessions  are  required 
^^  to  hear  and  determine  the  matter  of  the  said  iq>pea], 
and  to  award  sudi  costs  as  to  them  diall  appear  just  and 
reasonable,  to  be  paid  by  either  party:''  but,  as  far  as 
this  act  goes,  it  is  quite  clear  to  me  that  costs  are  only 
anciUary  to  the  hearing  of  the  appeal,  because  it  says 
that  the  justices  shall  hear  the  appeal  before  it  empowers 
them  to  award  6osts;  therefore,  there  is  no  right  to  give 
costs  when  there  is  no  appeaL  The  stat.  8  &  9  WilL  3, 
c  30,  s.  3,  was  cited ;  but  that  is  confined  only  to  cases 
of  settiement,  and  does  not  apply  to  the  present  case. 
In  Regina  v.  Stoke  BUss  (ft)  the  Court  said,  the  sessions 
had  a  clear  right  to  j^ve  costs ;  but,  as  they  had  taken 
upon  themselves  to  enter  an  appeal  on  the  applkation  of 
the  respondents,  which  they  had  no  right  to  do,  the 
order  was  bad.  I  only  allude  to  that  case  to  say,  that 
we  guarded  ourselves  carefully  against  going  into  the 
affidavits  there,  and  looked  only  to  the  order;  and  we 
held,  that,  as  the  sessions  had  treated  it  «8  one  entire 
order,  they  were  clearly  wrong.     As,  therefore,  in  my 


(a)  5  A.  &  E.  430. 


(6)  Aoti,  p.  267. 
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oiMnionj  the  recorder  wiu  right  in  conudering  he  had  i844. 

no  authority,  this  rule  must  be  discharged;  and,  being  xhTquebw 

against  a  legal  officer,  who  appeared  here  by  his  counsel,  ^• 

it  must  be  with  costs.  Bolton. 

Rule  discharged  with  costs. 


The  Queen  v.  Wilson  and  Others.  Nov.  2lsi. 

In  this  case  a  certiorari  had  issued  (a),  on  behalf  of  the  Couitg  of  qnar* 
prosecutor,  to  the  justices  of  Gloucestershire,  to  re-  haTejorMic- 
move  into  this  court  an  indictment  for  certain  forcible  ?^"fl®  ^"ff^ 

indictments 

entries,   assaults,  riots,   and    misdemeanours,  whereof  beforeoiea 
George  Wilson,  William  Holthain,  and  nine  others,      The  stat  60 
were,  on  the  prosecution  of  Augustus  Newton,  before  ^^J^^ui^g 
them  indicted,  with  all'proceedings  thereupon  had.  *^*  "«**'  ^ 

^    ^  tniTeraet  was 

The  record  returned  by  the  justices  was  as  follows: —  intended  to 
**  Gloucestershire,  to  wit.     Be  it  remembered,  that,  Ly  of  the  party', 
at  the  general  quarter  sessions  of  the' peace  of  our  sove-  J!JrtJ*I^p,jJ^ 
reign  lady  Victoria,  holden  at  the  Shire  Hall,  Glou->  of  the  Court  to 
cester,  in  and  for  the  county  of  Gloucester  afore^d, 
in  the  first  week  after  the  11th  day  of  October,  that 
is  to  say,  on  &c.,  (7th  Vict.),  before  R  Ludlow,  Ser- 
jeant-at-law, P.  B.  Pumell,  Esq.,  and  others,  their  fel- 
lows, justices  of  our  said  lady  the  Queen,  assigned  &c, 
and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanours  jlone  and  committed 
in  the  same  county ;  and  also  to  inspect  all  indictments 
whatsoever  before  the  said  justices,  or  any  of  them,  or 
any  of  their  fellows,  justices  of  our  said  lady  the  Queen, 
assigned  to  keep  the  peace  in  and  for  the  said  county, 
taken,  or  to  be  taken,  or  before  others,  late  her  said 

(a)  See  Regma  v.  WUion  and  Othera,  ante,  p.  190. 
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Majesty's  jufitioea  of  the  peace  in  tbe  aforesud  oonnty, 
made,  or  taken,  and  Dot  det«niimed.  Upon  the  oath  of 
William  HiU,  &c.,  good  and  lawfnl  men  of  the  eaid 
county  of  Gloucester,  then  and  there  svorn,  and  charged 
to  inquire,  for  our  said  sovereign  lady  the  Queen,  and 
for  the  body  of  the  said  county,  it  is  presented  in  manner 
and  form  ibUowing,  that  is  to  say — 

"  County  of  Gloucester,  to  wit  The  jurors  for  our 
lady  the  Queen,  upon  their  oath,  present,  that  Geoige 
Wilson,  William  Holtham,  and  nine  others,  [naming 
them],  all  late  of  &&,  labourers,  together  with  divers 
other  evil-disposed  persona,  to  the  number  of  six  or 
mor^  to  the  jurors  aforesud  unknown,  on  die  5tli  day 
of  July,  in  the  seventh  year  of  the  reign  of  our  sove- 
rdgn  lady  Victoria,  with  ibrce  and  arms,  to  wit,  widi 
pistols,  da^ers,  knives,  sticks,  staves,  and  other  offen- 
sive weapons,  at  the  parish  aforesud,  in  the  county 
aforesaid,  into  a  certain  dwelling-house,  (called  Sunt 
Paul's  Cottage),  then  and  there  situate  and  being  in 
the  lawful  possesaioa  jf  Augustus  Newton,  Esq.,  and 
into  a  cert^  inclosed  yard,  and  a  certun  walled  garden, 
there  situate,  being  the  curtilage  of  the  said  dwelliof^ 
house,  and  then  being  in  the  same  possession,  unlaw- 
fully, violently,  fbrtubly,  injuriously,  and  with  a  strong 
hand,  did  break  and  enter ;  and  the  stud  George  Wilson, 
William  Holtham,  &c.,  together  witK  the  said  other  evil- 
disposed  persons,  to  the  jurors  aforesaid  unknown,  then 
and  therci  with  force  and  arms,  to  wit,  with  jHStols, 
kmves,  sticks,  staves,  and  other  offenuve  weapons,  un- 
lawfully, violently,  forcibly,  and  injuriously,  ia  and 
upon  one  William  Philip  Newton,  then  and  there  in  the 
peace  of  God  and  our  lady  the  Queen  being,  and  in 
and  upon  one  Frauds  iRobert  Newton,  then  and  tliere 
in  the  sud  peace  being,  aud  in  and  upon  the  siud  Au- 
gustus Newton,  then  and  there  in  die  said  peace  bdng, 
did  make  an  asstmlt ;  and  them  the  sud  William  Phi- 
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lip  Newton^  the  said  FranciB  Robert  Newton,  and  the        1844. 
said  Augustus  Newton,  did  then  and  there  beat  and  iU-    .^^^^^ 
treat,  and  him  the  said  Augustus  Newton  violently  and  <^* 

tmlawfiiUy  did  then  and  there  force,  thrust,  and  compel  "' 

to  go  into  a  certain  carriage,  to  wit,  a  coach,  then  and 
there  drawn  by  a  certain  horse ;  and  in  the  said  carriage 
drawn  by  the  said  horse,  along  divers  highways  and 
bye-ways,  him  the  said  Augustus  Newton  did  then 
and  there  violently,  unlawfully,  and  against  his  will, 
compel  to  go,  and  into  a  certain  prison,  to  wit,  the 
common  gaol  and  prison  in  and  for  the  said  county,  at 
Gloucester,  in  the  said  county,  him  the  said  Augustus 
Newton  did  violently,  unlawfully,  and  against  his  will, 
thrust  and  put;  and  him  the  said  Augustus  Newton 
then  and  there  in  the  said  gaol,  for  a  long  time,  to  wit, 
for  eight  days  then  next  following,  unlawfully,  violent- 
ly, and  maliciously,  did  closely  imprison  and  confine ; 
and  other  wrongs  to  the  said  Augustus  Newton  then 
and  there  did,  in  contempt  of  our  said  lady  the  Queen, 
and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity.'' 

The  second  count  was  against  Wilson  and  Holtham, 
together  with  six  evil-ilisposed  persons  to  the  jurors  un- 
known, for  the  forcible  entry,  assault,  and  imprisonment 
of  Augustus  Newton  at  common  law,  omitting  the  as- 
saults upon  W.  P.  Newton  and  F.  R.  Newton.  The 
third  coimt  was  agidnst  all  the  defendants,  for  a  riot  and 
assaults  on  the  three  Newtons. 

The  record  then  continued  as  follows: — "Where- 
upon the  sheriff  of  the  said  county  of  Gloucester  is 
commanded  not  to  omit  for  any  liberty  in  his  baili- 
wick, but  that  he  cause  the  said  George  Wilson,  Wil- 
liam Holtham,  &c.,  to  come  and  answer  to  the  pre- 
mises. And  thereupon,  at  the  general  quarter  ses- 
uons  of  the  peace  of  &c,  holden  at  &c,  in  the  first 
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week  after  the  28th  day  of  December^  that  is  to  say,  on 
&C9  before  E.  Ludlow^  Seijeant-at-law^  &c.,  (as  before)^ 
come  as  well  WiUiam  Jojmer  Ellis,  Esquire,  clerk  of  the 
peace  of  the  said  county,  who  prosecutes  for  our  said 
lady  the  Queen  in  this  behalf,  as  the  said  George  Wil- 
son, William  Holtham,  &c.,  in  their  proper  persons. 
Whereupon  all  and  singular  the  premises  being  seen 
and  fully  understood  by  the  court  here,  and  mature  de- 
liberation hacl  thereupon,  it  is  considered  and  adjtidged 
hy  the  same  court  that  the  said  indictment  be  and  the  same 
is  quashed^  and  that  the  said  defendants  depart  hence, 
without  any  day  in  this  behalf. — ^By  the  Court 

(Signed)  ''  Edward  Bloxsome, 
*^  Deputy  Clerk  of  the  Peace  for  the  said 
county  of  Gloucester.*' 


In  Trinity  Term,  Newton  having  obtained  a  rule  nisi, 
calling  on  the  defendants  to  shew  cause  why  the  judg- 
ment given  on  this  indictment  should  not  be  set  aside, 
as  void  in  law, 

Keating  shewed  cause. — This  Court,  on  motion,  will 
not  inquire  into  the  validity  of  the  judgment  of  an  in*> 
ferior  court,  the  proper  mode  of  determining  it  being 
by  writ  of  error.  In  Rex  v.  Seton  (a)  the  Court  quashed 
a  certiorari,  whidi  issued  to  bring  up  from  the  quarter 
sessions  an  indictment  for  the  non-repair  of  a  highway. 
Lord  Kenyan,  C.  J.,  says,  '^  In  the  case  of  sumniaiy 
proceedings,  orders,  and  convictions  before  magistrates, 
the  proceedings  may  be  removed  by  certiorari  after  judg- 
ment, because  such  proceedings  can  only  be  removed  by 
certiorari ;  but  where  a  judgment  has  been  given  on  an 
indictment,  the  record  must  be  removed  by  writ  of 
error."    Rex  v.  Jackson  {b)  and  Rex  v.  Potter  (e)   are 


(a)  7  T.  R.  373.         (h)  C  T.  R.  145.        («)  2  Ld.  Raym.  937. 
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authorities  to  the  same  effect.     The  cases  on  the  sub-        2844. 
ject  are  collected  in  Chitty's  Criminal  Law^  Vol.  1,    thbQuebn 
P-  747.  ^  •• 

•^  ^  Wilson. 

Secondly,  the  court  of  quarter  sessions  has  an  inhe- 
rent power  to  quash  an  indictment;  and  if  they  have 
acted  in  the  exercise  of  that  power,  and  their  proceed- 
ings are  regular  on  the  face  of  them,  this  Court  will  not 
inquire  into  the  grounds  upon  which  they  have  acted. 
The  power  which  Judges  have  to  quash  an  indictment 
is  not  derived  from  any  statute,  but  incident  to  their 
office  by  the  common  law^  in  order  that  full  and  com- 
plete justice  may  be  administered.  If  a  count  in  an  in- 
dictment contains  several  charges,  or  if  several  charges 
of  felony  are  laid  in  different  coimts,  the  indictment  may 
be  good  on  demurrer;  yet  the  Judges,  in  the  exercise 
of  their  power,  fre(J[uently  quash  the  indictment,  where 
it  appears  the  defendant  may  be  prejudiced  or  embar- 
mssed  in  his  defence.  The  proceedings  of  the  court  of 
quarter  sessions  also  are  according  to  the  rules  of  the 
common  law;  Hartiey  vC  Hooker  {a).  Rex  v.  WcuBey(b)f 
and  all  the  common-law  incidents  attach  which  are  es- 
sential  to  the  acbninistration  of  justice.  The  court  of 
quarter  sessions  is  a  very  andent  court,  and  exercises  a 
very  extensive  criminal  jurisdiction.  The  justices  of  the 
peace,  by  their  present  nam^  derive  their  authority  from 
the  Stat.  34  Edw.  3;  but  the  ancient  conservators  of 
the  peace  were  as  old  as  any  officers  known  to  the  law, 
and  it  is  but  reasonable  and  proper  for  the  administra- 
tion of  justice,  that,  if  the  Judges  should  have  the  power 
of  quashing  indictments,  the  justices  of  the  peace  should 
have  it  also.  The  powers  given  to  justices  by  the  com- 
mission of  the  peace  are  nearly  as  extensive  as  those 
given  to  the  Judges  by  the  commission  of  oyer  and 
terminer.     In  Arehbold's  Criminal  Pleadings  p*  62, 

(a)  Cowp.  524.  (&)  4  M.  &  S.  508. 
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1844.  7th  ed.,  though  a  doubt  is  raised  whether  quarter  see- 
Thb  Qubbn  ^iou8  have  power  to  quash  an  indictment,  yet  no  author- 
ity is  cited,  nor  is  any  to  be  found.  [Colerufye,  J. — In 
what  state  were  the  proceediilgs  when  the  indictment 
was  quashed  ?]  It  does  not  appear  that  the  defendants 
had  pleaded.  [  Coleridge^  J. — After  the  jury  are  chaiged, 
the  indictment  cannot  be  quashed.]  Unless  by  with- 
drawal of  the  plea,  as  was  done  in  a  case  before  Wight" 
mauy  J.5  who,  after  the  defendant  had  pleaded,  allowed 
him  to  withdraw  his  plea,  and  then  quashed  the  indict- 
ment As  to  any  observations  that  may  be  made  on  the 
course  adopted  by  the  sessions  on  this  occaaion,  the  justices 
are  quite  willing  that  their  reasons  should  be  canvassed; 
but  it  is  apprehended  that  sudi  a  discussion  would  not 
be  relevant  on  the  present  motion,  this  question  beiDg 
one  of  jurisdiction  only. 

Newton,  contriL — In  Archbold's  Criminal  Pleadings 
p.  6^,  7th  ed.,  there  is  this  passage :  "  The  application 
to  quash  an  indictment  is  made  to  the  court  where  the 
bill  is  found ;  except  in  cases  of  indictments  at  sessioni^ 
or  in  other  inferior  courts,  in  which  cases  the  applicar 
tion  is  made  to  the  Court  of  Queen's  Bench,  the  reooid 
being  previously  removed  there  by  oertioniri.''    This 
appears  to  be  the  general  course  of  practice,  and  some 
authority  should  be  shewn  for  this  assumption  of  power 
when  an  indictment  is  quashed  on  motion  by  the  de- 
fendants!, but  opposed  by  the  Crown.     The  indictment 
was  found  at  the  previous  sessions,  and  respited,  and 
notice  was  given  by  the  defendants  to  try  the  indict- 
ment at  the  following  sessions.     The  statute  60  Gea  8 
&  1  Geo.  4,  c.  4,  was  passed  to  prevent  delay  in  the 
administration  of  justice  in  cases  of  misdemeanouis^ 
and  sect  6  directs  how  indictments  may  be  tried  at  the 
subsequent  sessions.    The  proper  course  for  the  defend- 
ants was,  either  to  plead  to  the  indictment  or  demur; 


V. 

Wilson. 
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they  refuse  to  do  soi  and  ask  the  Court  to  quash  the  1844. 
indictment  In  Rex  y«  ITie  Justices  of  the  West  Riding  (a)  ^^^  quksn 
the  quarter  sessions  entertuned  an  appeal  against  the 
allowance  of  the  surv^ors'  accounts ;  there  the  certio- 
rari was  taken  away,  but  it  was  held,  that,  inasmuch  as 
the  sessions  had  exceeded  their  jurisdiction,  the  clause 
in  the  statute  taking  away  the  certiorari  did  not  apply, 
A  writ  of  error,  therefore,  is  not  the  only  way  of  calling 
in  question  the  decision  of  an  inferior  court  A  coro- 
ner's inquisition  may  be  quashed  on  motion.  The  rule 
is  for  the  Judges  to  quash  an  indictment  only  in  cases 
where  the  judgment  could  not  be  passed  on  the  record. 
There  is  nothing  to  shew  that  the  defendants  might  not 
be  convicted  on  this  indictment  Where  a  court  arrives 
at  an  erroneous  judgment,  the  remedy  is  by  writ  of 
error.  Here  the  quarter  sessions  have  exceeded  their 
authority,  and  the  Court  will  entertain  this  motion. — 
[The  rest  of  his  argument  was  directed  to  the  proceed- 
ings at  the  sessions.] 

Lord  Denman,  C.  J. — The  counsel  for  the  justices 
has  placed  the  question  on  the  true  ground,  that  of 
jurisdiction.  There  can  be  no  doubt  that  the  court  of 
quarter  sessions  does  possess  jurisdiction  to  quash  an 
indictment  before  plea;.  *  It  is  not  necessary  to  go  fur- 
ther. The  right  is  to  be  found  stated  in  all  the  writers 
who  have  treated  of  the  matter.  There  is  no  reason  to 
suppose  that  the  court  of  quarter  sessions  does  not  pos- 
sess in  that  respect  the  same  power  as  this  Court  Act- 
ing on  my  own  knowledge,  I  feel  no  difficulty  in  saying 
that  the  quarter  sessions  have  the  power  to  do  what 
they  have  done.  They  are  the  sole  judges  of  the  cir^ 
cumstances  in  which  they  may  exercise  that  power.  It 
is  nothing  to  say  that  the  indictment  is  good,  and  has 

(a)  5  T.  R.  629. 
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1844.        yet  been  quashed.     If  a  demurrer  were  put  in^  and 
ThkQubkn    ^^^^  ^  prevail,  but  wa«  overruled,  it  would  be  no 
w  *'  answer  to  the  complaint  to  say,  that  the  indictment  was 

good.  It  is  clear  that  the  power  to  quash  on  demurrer 
is  a  power  possessed  by  the  court,  both  at  sessions  and 
assizes.  The  law  has  invested  them  with  these  powers, 
and  we  cannot  inquire  whether  they  have  acted  right 
or  wrong  in  the  exercise  of  them,  except  on  a  writ  of 
error.  The  ai^ument  in  support  of  the  rule  has  been 
mainly  directed  to  shew  that  the  sessions  have  acted 
from  improper  motives,  and  in  an  improper  manner. 
But,  if  that  is  so,  a  criminal  information  ought  to  have 
been  filed  in  this  court  against  the  justices.  I  do  not 
say  that  it  is  so ;  but,  if  the  &cts  stated  were  to  renuun 
without  explanation,  there  might  be  suffident  grounds 
for  granting  it:  that,  however,  is  not  the  question  here. 
Of  course,  we  do  not  anticipate  the  opinion  we  should 
have,  if  our  interference  in  this  case  should  be  required. 
All  that  we  say  is,  that  such  would  have  been  the  proper 
mode  of  proceeding  had  the  facts  stated  been  true ;  but 
certMnly  this  certiorari  is  not  the  proper  mode  of  pro- 
ceeding, in  order  to  undo  what  has  been  done. 

WiLLiAHS,  J. — There  was  oonsiderable  force  in  the 
argument  of  Mr.  Keatingy  tibat,  in  order  to  impeach 
what  has  been  done,  it  is  necessary  for  the  other  side  to 
shew  by  authority  that  it  is  not  competent  to  the  court 
of  quarter  sessions  to  quash  an  indictment  at  alL  It 
would  be  difficulty  perhaps  impossible,  to  produce  any 
authority  to  such  an  effect  There  is  no  distinction  of 
one  class  of  felonies  from  another.  The  sessions  are 
entrusted  with  great  powers  to  a  certain  extent.  It  is 
then  naturally  desirable  that  they  should  proceed  ac- 
cording to  the  rules  of  the  common  law.  When  the 
sessions  are  entrusted  with  so  much  power,  it  may  well 
be  they  are  provided  with  such  as  is  necessary  for  the 
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effective  exercise  of  it.    UnleBs,  therefore,  we  see  some        i844. 

distinct  authority  for  saying  that  the  sessions  do  not    .p^^  quebk 

possess  the  power  to  quash  an  indictment,  which  they  ^' 

may  most  undoubtedly  try,  and  which  they  may  hold 

bad  on  demurrer,  we  cannot  refuse  to  allow  them  that 

power.   No  authority  to  the  contrary  has  been  produced ; 

as  it  oertfunly  would  have  been  if  any  such  had  ex* 

isted.     On  this  return,  the  indictment  having  been 

quashed,  ike  simple  question  is  whether  the  sessions 

had  the  power  to  do  what  they  have  done.     We  must 

assume,  from  the  nature  of  the  court,  and  the  ordinary 

mode  of  its  proceedings,  that  the  sessions  have  such 

power. 

CoLEBiDQE,  J.— I  am  of  the  same  opinion.  This  is 
only  a  question  of  jurisdiction,  and  it  was  so  argued  on 
both  sides.  There  can  be  no  doubt  that  the  sessions 
have  potver  to  quash  an  indictmept.  It  was  admitted 
by  Mr.  Newton^  that  tiiey  might  under  certain  circum- 
stances. Where  tiie  constitution  entrusts  the  sessions 
with  authority  to  try  indictments,  the  sessions  must^  at 
the  same  time,  be  entrusted  with  all  the  other  powers 
incident  to  a  court  having  such  authority.  Then,  Mr. 
Newton  says,  that,  tiiough  that  is  true  as  a  general  pro- 
position, yet  he  has  a  right  to  the  rule  on  two  grounds : 
one,  that,  as  this  is  a  case  of  misdemeanour,  and  the  party 
had  been  bailed  more  than  twenty  days,  the  statute 
60  Gea  3  &  1  Geo.  4,  c  4,  intervenes,  and  compels 
the  quarter  sessions  to  try  this  indictment  That  seems 
to  me  a  total  misunderstanding  of  the  act.  The  object 
of  the  act  was  to  prevent  the  delay  of  tiie  party,  but 
not  to  interfere  with  the  power  of  the  court.  The 
court  has  the  same  power  now  that  it  had  before ;  and, 
with  respect  to  tiie  trial,  tiie  court  now,  as  before,  can 
postpone  the  trial  till  a  future  time*  If  it  is  meant 
to  be  relied  on,  that  this  indictment  had  been  found  at 

VOL.  I.  H  H  N.  8.  a 
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1844.       the  previouB  eessions,  that  eeeniB  to  me  to  amount  to 
The  Qcbbn    nothing;    for  the  same  right  must  exist  in  the  court 
»•  finallj  to  determine  an  indictment,  whether  found  at 

the  previous  or  at  the  same  sessions.  The  court  has 
the  indictment  before  it,  and  this  is  one  mode  of  dis- 
posing of  it.  If  any  objection  exists  as  to  the  mode  of 
dispodng  of  the  indictment,  it  would  equally  exbt  as  to 
any  other  mode  of  disposing  of  the  indictment,  on  de- 
murrer, or  on  a  triaL  The  other  ground  on  which  this 
application  is  rested  is,  that,  if  the  power  to  quash 
exists,  it  can  only  be  exercised  under  certain  cir- 
cumstances, and  that  such  circumstances  did  not  arise 
here.  It  is  said,  that,  if  tiie  indictment  comes  before 
the  sessions,  under  circumstances  in  which,  if  they  are 
wrong,  their  judgment  would  prejudice  the  ultimate  pro- 
ceedings of  the  party,  they  have  no  right  to  come  to  the 
conclusion  of  quashing  the  indictment.  That  is  not  sa 
If  the  sessions  entertain  the  question,  they  have  a  right 
to  decide  it ;  and  if  they  decide  wrongly,  that  cannot 
be  treated  as  an  exceeding  of  their  jurisdiction,  but  as 
an  erroneous  decision,  and  must  be  so  dealt  with.  It  is 
sud,  that  an  indictment  camiot  be  quashed,  except  in 
cases  where  a  good  judgment  could  not  be  passed  upon 
it.  Indictments  hare  been  quashed,  where  there  has 
been  a.  defect  that  would  be  considered  iatal  on  de- 
murrer; but  for  this  reason,  that,  by  so  quashing,  it 
would  enable  the  prosecutor  to  prefer  a  fresh  indict- 
ment. As  I  have  said,  however,  this  is  properly  a  ques- 
tion of  jurisdiction;  and,  being  so,  I  do  not  think  that 
• 

we  can  examine  into  the  propriety  of  the  dedsion,  since 
we  are  satisfied  as  to  the  jurisdiction,  and  any  error  in 
the  exerdse  of  it  may  be  made  the  subject  of  a  writ 
of  error. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.     This  is 
an  application  to  review  a  decimon  of  the  quarter 


V. 
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Aons,  by  which  they  have  decided  that  they  oue^ht  to        1844. 

ral  role,  the  mistakes  of  courts  of  record  in  their  judg- 
ments should  be  made  the  subject  of  writs  of  error. 
That  is  preyed  by  the  cases  of  Bex  y.  Setan  (a)  and  Rex 
y.  TTie  Justices  of  the  West  Siding  (&).  But  it  is  said^ 
in  this  case  the  court  of  quarter  sessions  gaye  a  judg- 
ment which  was  beyond  its  jurisdiction,  and  that  this 
Court  could  not  quash  an  indictment  for  the  reason 
assigned  in  this  instaacie.  But  the  subject-matter  of  the 
indictment  is  one  oyer  which  the  court  of  quarter  ses- 
nons  has  jurisdiction ;  and,  incidental  to  that  jurisdic- 
tion, the  court  must  clearly  haye  the  power  to  deter- 
mine the  yaUdity  of  an  indictment.  The  sessions  might 
haye  determined  that  question  on  demurrer,  and,  in  so 
doing,  might  haye  giyen  a  wrong  judgment ;  still,  they 
would  haye  had  jurisdiction,  and  their  decision  could 
not  be  impeached  in  the  way  now  attempted.  The  ses- 
nons  haye  now  done,  without  demurrer,  what  they  might 
clearly  haye  done  upon  demurrer.  There  may  be  error 
brought  on  their  dedsion,  if  it  was  erroneous ;  and  the 
whole  argument  of  Mr.  Newton  went  to  shew  that  it 
was  so.  We  cannot  try  that  question  in  this  mode  of 
proceeding.  I  entirely  agree  with  the  rest  of  the  Court, 
that,  if  there  has  been  any  mal-practice  here,  that  may 
be  the  ground  of  another  inquiry,  but  it  cannot  be  the 
ground  for  quashing  a  judgment  which,  in  point  of  ju- 
risdiction, the  sessions  had  clearly  a  right  to  giye.  It 
is  said,  that,  under  the  present  circumstances,  the  ses- 
sions had  nothing  to  warrant  them  in  doing  what  they 
haye  done;  but  that  is  matter  for  the  sessions;  they 
haye  exercised  their  discretion  upon  it,  and  we  cannot 
entertain  the  question  on  this  motion. 

Bule  discharged,  without  costs. 

(a)  7  T.  R.  373.  {h)  Id,  467. 

hh2 
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1844. 

Nov.  22nd.  The  Queen  v.  The  Justices  of  Sussex. 

Where  it  ap-  IN  EastcT  Term,  Sir  F.  Thenger,  Solicitor-General,  ob- 

davit,  that,  on  taioed  a  rule  nisi  for  a  mandamus  to  tbe  justices  of  the 

ugail^^^  or-  eastern  division  of  the  county  of  Sussex,  to  enter  con- 

Aea^iISantf '  tu^'Muices  and  hear  an  appeal  against  an  order  of  two 

offered  evi-  justices,  for  the  removal  of  Henry  Clempson  and  his 

that  no  com-  three  children  fnnn  the  parish  of  Eastbourne  to  the 

made*bcfor»"  parish  of  Westham,  in  the  said  county,  and  to  hear  and 

the  remoTing  determine  the  merits  of  the  said  appeal 

jnstioes,  (an  ,         ^\ 

objecdoD  taken  He  moTcd  upon  an  affidavit,  which  set  out  the  order 
of  appeBi)?but  ^^^  examinations  on  which  it  was  made,  andjthe  grounds 
^^^i^oKd  to  ^^  ftpp^j  of  which  the  only  material  one  was  as  follows: 
hear  the  cri-     — «  That  there  was  no  complaint  by  the  churchwardens 

dence  on  the  . 

groand  that  and  overseers  of  the  parish  of  Eastbourne  to  the  justices 
the  complaint  ^^^  uiadc  the  said  order  of  removal ;  or  that,  if  there  was 
"*  ^^  ^^^  any  such  compliant,  it  was  not  made  in  writing,  nor 
this  Court  was  any  copy  of  such  complaint  sent  to  the  respondents 
damns  to  com-*  ^^th  the  examinations." 

tomter'«ln?"*  When  the  appeal  came  on  for  hearing  at  the  sessions, 
tinnanoes,  and    the  appellants  were  prepared  with  evidence,  in  support 

of  the  preliminary  objection  contained  in  the  above 
ground  of  appeal,  to  shew  that  no  complaint  had  been 
made  before  the  removing  justices  by  the  parish  officers 
of  Eastbourne,  or  either  of  them,  and,  consequently,  that 
the  justices  had  no  jurisdiction  to  make  the  order  of  re- 
moval ;  but  the  sessions  overruled  this  objection  of  the 
appellants,  and  refused  to  hear  any  evidence  upon  the 
point,  on  the  ground  that  the  recital  of  the  complaint  in 
the  order  was  sufficient  to  shew  that  the  justices  who 
made  it  had  jurisdiction. 

Affidavits  by  the  respondents  in  answer  stated,  that 
at  the  sessions  the  appdllants  took  a  preliminary  objec- 
tion to  the  order  of  removal  on  two  grounds:  1.  That 
there  was  not  any  copy  of  a  complaint  made,  by  the 
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parish  oflSoers  of  Eafitboume,  sent  with  the  said  order         i844. 
and  examination  to  the  appellants;     2.  That  no  com-     thbQubbk 
pkint  in  writing  had  been  made  before  the  removing  ^^^^  ^, 
justices  by  the  parish  officers  of  Eastbourne ;  and^  there-       Suiisz. 
fore,  that  the  removing  justices  had  no  jurisdiction  to 
make  the  said  order.    That  it  was  admitted  in  argument 
that  a  complaint  had  been  made,  but  the  objection  was, 
that  it  was  not  made  in  writing,  and  that  the  sessions 
overruled  the  objection,  on  the  ground  that  it  was  not 
necessary  that  the  complaint  should  be  in  writing,  and 
transmitted  with  the  examination;  that  the  appellants 
did  not  offer  to  produce  any  negative  evidence  to  shew 
that  there  was,  in  fact>  no  complaint  made  before  the  re- 
moving justices  ;  and  that  the  respondents  were  prepared 
to  shew  that  complaint  was,  in  fact,  made  before  them  by 
and  on  behalf  of  the  churchwardens  and  overseers  of 
Eastbourne,  if  they  had  been  required  so  to  do,  notwith- 
standing such  complaint  was  not  made  in  writing. 

Johnson  and  Creasy  now  shewed  cause. — Although 
the  affidavit  on  which  the  rule  was  granted  would,  if 
unexplained,  lead  to  the  inference  that  the  court  of 
quarter  sessions  did  refuse  to  hear  evidence  on  the  point 
whether  a  complaint  had,  in  fact,  been  made,  yet  the  ex- 
planalion  given  by  the  affidavits  in  answer  shew  that 
such  was  not  the  case,  as  they  distinctly  state  that  it 
was  admitted  by  the  counsel  for  the  appellants  in  argu- 
ment, that  a  complaint  had,  in  fact,  been  made,  but  that 
the  real  objection  insisted  upon  at  the  hearing  was,  that 
the  complaint  had  not  been  made  in  writing,  nor  any 
<X)py  sent  to  the  appellants.  A  complaint  in  writing  was 
unnecessary :  Regina  v.  Bedingham  (a),  Begvna  v.  The 
Justices  qfBuckinffhamshire(b),  Here  there  has  been  a 
hear&g  by  tiie  sessions,  and  a  decision ;  and  this  Court 

(a)  Aiiih,  p.  105.  {h)  3  Q.  B.  R.  800. 
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1844.        will  not  interfere  by  mandamuB  to  review  their  dedsion : 
Tbb  Qobbn    Regina  v.  The  Justices  of  Kesteven  (a),  Begina  v.  TSke 

The  Jos'tices  of  ^^^'■'^^^'^  ^f  ^^'^''^'^^ 
Sussex.        shite  (c). 

Sir  F.  Tliesigery  Solidtor^General,  (with  whom  was 
Fitzlierhert\  oontr&. — In  the  judgment  of  Lord  Dm- 
many  C.  J.^  in  Regina  v.  The  Justices  of  Buchxnghamr 
shire  ((f),  it  is  expressly  laid  down,  that  if  there  is  no  com- 
plaint made  by  the  overseen,  the  removing  jostioes  have 
no  jurisdiction.  Here  an  objection  i^  expressly  taken  in 
the  grounds  of  appeal  that  no  complaint  had  been  made. 
This  is  an  objection  which,  when  once  taken  in  the 
grounds  of  appeal,  could  not  be  disposed  of  without 
hearing  evidence ;  and,  as  the  affirmative  lay  on  the  re- 
spondents,  unless  at  the  trial  of  the  appeal  they  had  pro- 
duced evidence  to  shew  that  there  had  been  in  fact  a 
complaint,  or  unless  the  objection  had  been  waived,  the 
decision  upon  it  must  have  been  for  the  appellants. 
The  affidavits  on  the  other  side  do  not  distinctly  aver 
'  any  such  waiver;  and,  as  thefacts  are  before  the  Court, 

it  appears  that  the  sessions,  on  an  erroneous  view  of  the 
effisct  of  the  recital  in  the  order,  refused  to  hear  evi- 
dence, and,  without  any  proof  of  a  complaint  by  any  one, 
decided  that  a  proper  complaint  had  been  made.  'If,  in 
fact,  this  was  their  decision,  and  if  it  so  appears  upon 
the  affidavits,  then  the  present  rule  must  be  made  ab- 
solute ;  and  the  attempt  made  by  the  other  side  to  ex- 
plain away  the  effect  of  the  affidavits  on  which  the  rule 
was  obtained,  shews  that  to  be  the  substantial  ground 
on. which  they  rest  their  hopes  of  preventing  the  inter- 
ference of  this  Court — [Here  he  was  stopped  by  the 
Court] 


(a)  Ant^,  p.  151.  (c)  8  A.  &  £.  404. 

[h)  4  a  &  A.  86.  \d)  3  Q.  a  R.  800. 
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Lord  Denman,  C.  J. — I  think  that  it  appears  upon  1844. 

the  whole,  from  these  affidavits,  that  there  was  a  reiiisal  j^^^^  qubbk 

to  entertain  the  question.  If  not,  it  may  be  so  returned;  ^jj^jj^of 

at  all  events,  there  is  enough  to  induce  us  to  call  upon  Sussbx. 
the  justices  to  make  a  return. 

WiLLIABiS,    COLEBIDOE,    and  WiGHTMAN,  Js.,   COn- 

curred. 

Rule  absolute. 


T 


The  Queen  v.  The  Justices  of  Sombbsbtshibe.  utov,  22nd, 

HIS  was  an  application  for  a  rule  calling  upon  the  de-  The570eo.3, 


fendants  to  shew  cause  why  a  writ  of  certiorari  should  piotidiiig  for 
not  issue,  to  remove  into  this  Court  an  order  made  by  ^J^^^^^ 
them,  or  some  of  them,  at  the  general  quarter  sessions  p«oe  ^  coon- 

,  m  ties,  empowors 

of  the  peace,  holden  at  the  Castle  of  Taunton,  in  and  the  jutioei  at 
for  the  said  county,  on  the  15th  of  October  last,  whereby  Sonito  mie 
it  was  declared  "that  no  officer  of  that  court  should  S?,*!?^*. 

table  m  sach    • 

thereafter  take  or  demand  any  fee  or  payment  whatever  foes,  which, 

ii»i.  ^     •  3  »  when  BO  made 

from  any  defendant  m  cases  of  misdemeanour.  and  settled. 

The  affidavit  of  Mr.  Coles,  the  clerk  of  the  peace,  j^U^^  oi" 
stated,  that,  from  the  time  of  his  appointment  to  the  •pprohation  of 
office  in  1810  down  to  the  time  of  making  and  confirm-  the  ensuinf 
ingthe  table  of  fees  thereinafter  mentioned,  he  had  been  2!oBs,^D!rtheii 
in  the  receipt  of  such  fees  belonging  to  that  office  j^***''^5^ 
as  had  been  taken  by  his  predecessors  in  office,  amongst  neit  assises  for 

.A.  ••  ^*  covaktft  for 

which  were  certain  fees  paid  by  defendants  in  misde-  their  ntifica- 

tion  and  oon- 
meanours.  ilrmation ;  and 

eaapowers  then 
from  tisM  to 
tinie  in  like  manner  to  make  other  ^bles  instead  of,  or  in  addition  to,  the  former,  which 
are  to  be  approved,  ratified,  and  confirmed  in  like  manner;  and  proTides  tliat  sndi  fees 
shsll  be  the  only  fees  taken  by  the  clerks  of  the  peace. 

Where,  nnder  this  statute,  a  table  of  foes  has  been  made  at  one  quarter  sessions,  ap- 
proved  at  the  next,  and  ratified  by  the  Jadges  at  the  following  coanty  asrises,  the  oonrt  of 
quarter  sessions  has  no  power  to  interfere  with  the  fees  by  a  general  order,  bnt  must  resort 
to  the  conrse  prescribed  by  the  act. 

Semkh,  that  the  sessions  have  no  power  to  abolUk  each  fees,  they  having  been  sanctioned 
by  act  of  Parliament. 
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1844. 


Thb  Qurbn 

V, 

The  Jostioes  of 
Sdmbrset- 

8HIRE. 


That,  under  the  67  Geo.  3,  o.  9i  (a),  a  table  of  fees 
and  allowances  to  be  taken  by  the  clerk  of  the  peace  for 
the  county  of  Somerset  was  asoertainedy  made,  and  set^ 


(a)  Sect  1,  reciting  that  doubts 
have  arisen  touching  the  fees  and 
allowances  due  and  to  be  made  to 
the  clerk  of  the  peace  of  the  se- 
veral counties  and  other  divi- 
sions in  England  and  Wales,  for 
the  removing  of  such  doubts  en- 
acts, "  That,  from  and  after  the 
Ist  day  of  July  next,  it  shall  and 
may  be  lawful  to  and  for  the  jus- 
tices of  the  peace  for  the  county 
of  Kent,  and  for  the  county  pa- 
latine of  Lancaster,  at  their  an- 
nual general  sessions  of  the  peace, 
and  for  the  justices  of  the  peace 
in  every  other  county,  riding,  di- 
vision, city,  town,  liberty,  or  pre- 
cinct within  England  and  Wales, 
at  their  respective  general  quar- 
ter sessions  of  the  peace,  to  as- 
certain, make,  and  settle  a  table 


spectirely,  shall  be  laid  befon 
the  Jiidges  of  assize,  at  the  next 
assizes  for  such  counties  and 
places  respectively,  except  the 
several  places,  being  counties,  in 
which  assizes  are  not  constantly 
or  regularly  holden  in  every  year, 
and,  in  those  cases,  before  the 
justices  at  the  next  assizes  for 
the  adjoining  county  where  as- 
sizes are  constantly  and  regulariy 
holden,  and  to  which  prisoners 
are  generally  removed  for  trial 
from  such  places  respectively, 
and  also  except  the  counties  in 
Wales  and  the  county  palatine 
of  Chester ;  and  before  the  jus- 
tices at  the  next  great  sessions 
for  the  several  counties  in  Wales, 
and  for  the  county  palatine  of 
Chester ;  and  the  said  Jndges  and 


of  fees  and  allowances  to  bd  taken    justices  respectively  are  hereby 
by  the  clerk  of  the  peace  for  such     authorised  to  ratify  and  confirm 


coonty  of  Kent,  and  such  county 
palatine,  and  such  other  counties, 
ridings,  divisions,  citief^  towns, 
liberties,  and  precincts  respect- 
ively ;  and  such  table  of  fees  and 
allowances,  when  so  made,  shall 


such  tables  respectively,  either  as 
settled  and  approved  as  aforesaid, 
or  with  such  alterations,  addi- 
tions, and  improvements  as  to 
such  Judges  and  justices  last 
mentioned  shall  appear  to  be  just 


be  subjtet  to  the  approbation  of    and  reasonable ;  and  it  shall  be 
the  justices  of  the  peace  at  the     lawful  for  the  said  justices  of  the 


then  next  succeeding  general  an- 
nual sessions  of  the  peace  for  the 
county  palatine  of  Lancaster,  and 
for  the  county  of  Kent,  and  at 
the  then  next  succeeding  general 
quarter  sessions  of  the  peace  for 
every  other  such  county,  riding, 
division,  city,  town,  liberty,  or 
precinct  as  aforesaid,  or  at  some 
adjournment  of  such  sessions  re- 


peace,  at  their  respective  quarter 
or  general  sessions  of  the  peace, 
from  time  to  time,  in  like  man- 
ner, to  make  other  tables  of  fees 
and  allowances,  instead  of,  or  in 
addition  to  the  tables  of  fees  Koi 
allowances  before  made,  which 
shall  and  may  be  approved,  and 
afterwards  ratified  and  confinned, 
in  like  manner;  which  fees  and  al- 
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tied  at  the  Michltelmafl  quarter  sessions  for  Somerset, 
17th  October,  1825,  and  approved  at  the  next  quarter 
sessions,  held  in  and  for  the  same  county,  9th  January, 
1826,  and  ordered  to  be  laid  before  the  Judges  of  assize 
at  the  then  next  assizes  for  the  said  county,  pursuant  to 
the  said  statute ;  and  that  such  table  of  fees  and  allow- 
ances was,  at  the  following  Lent  assizes  for  the  said 
county,  ratified  and  confirmed  with  certain  amendments, 
to  which  their  initials  were  affixed  by  the  Judges  of 
assize. 

That  such  table  has  been  acted  upon  up  to  the  pre- 
sent time,  and  is  now  in  force — (a  copy  was  annexed  to 
the  affidayit). 

That»  at  the  Midsummer  sessions,  notice  was  given 
by  Mr.  Esoott)  one  of  the  justices,  of  his  intention  to 
move  at  tiie  then  next  Michaelmas  sessions  as  follows : — 
*'  That  no  officer  of  this  court  do  hereafter  take  or  de- 
mand any  fee  or  payment  whatsoever  fh>m  any  defend- 
ant in  misdemeanour." 

That,  at  the  following  Michaelmas  sessions,  after  con- 
siderable discussion  and  difference  of  opinion  upon  the 
said  motion,  the  order  of  court  in  question  was  made 
by  the  votes  of  twenty-two  magistrates  against  those  of 
nineteen  others. 

Notice  of  the  application  for  the  rule  was  served  upon 
the  chairman  of  tiie  quarter  sessions,  and  another  magifr* 
irate  present  at  the  said  Michaelmas  sessions,  and  on 
Mr.  Escott,  the  mover  of  tiie  resolution. 


1844. 


The  Qukbk 

V. 

Hie  Justices  of 

'somerbet- 

'Sbtrb. 


lowancM,  contained  in  such  tables 
respectively,  when  so  made  and 
approved,  and  afterwards  ratified 
and  confirmed  as  aforesaid,  shall 
be  tbe  only  fees  and  allowances 
which  shall  be  taken  by  the  clerks 
of  the  peace  of  the  several  coun- 
ties and  places  for  which  such 
tablet   respectively  shall  be  so 


made,  approved,  ratified,  and  eon- 
firmed,  from  and  after  such  rati- 
fication and  confirmation  there- 
of respectively,  anything  in  any 
act  or  acts  of  Parliament,  or  any 
law,  usage,  or  custom  to  the  con- 
trary in  anywise  notwithstand- 
mg. 
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1844.  Crowder,  {Moody  with  him  (a) ). — The  effect  of  the 

Thb  Quun    order  in  question  will  be  at  once  to  quash  and  destroy 

The  JottioM  of  *^®  **^^®  ^^  ^^^  ^^  *^®  (lisA,  of  the  peace.     The  jus- 
SoMSBsn.    tices  could  hardly  have  sufficiently  considered  the  act  of 

Parliament  which  authorises  the  table,  and  the  manner 

in  which  it  is  to  be  regulated.     This  table  of  fees  was 

arranged  by  the  justices  in  1826,  and  then  submitted  to 

the  Judges  of  assize,  {Cfazelee  and  Burroughs  J&)    The 

only  mode,  therefore,  which  the  justices  can  lawfully 

pursue,  in  order  to  alter  or  get  rid  of  it,  is,  by  referring 

another  table  of  fees  to  the  approbation  of  the  justices 

at  the  next  quarter  sessions,  and  then  to  that  of  the 

Judges  of  assize.    [Pattesony  J. — If  the  order  is  y<nd 

altogether,  the  clerk  of  the  peace  may  disr^ard  it.]     If 

the  order  remafaied  unquashed,  and  the  clerk  were  to 

take  the  prohibited  fees,  though  according  to  the  table, 

he  might  expose  himself  to  be  dealt  with  by  the  sessions 

for  extortion ;  and  they  might  and  would  refer  to,  and 

act  on  their  own  order  to  support  the  charge. 

PattesoN,  J. — ^I  think  we  had  the  question  as  to  the 
legality  of  fees  taken  by  the  clerk  of  the  peace  before  us 
in  a  Middlesex  case  (&),  where  some  act  was  referred  Jfco 
expressly  authorising  the  taking  of  the  fees.  This  act 
authorises  the  sessions  to  regulate  the  fees.  The  justices, 
in  1826)  adopted  the  course  prescribed  by  the  act,  thereby 
sanctioning  this  table  of  fees.  I  am  not  certain  that, 
even  supposing  the  present  sessions  had, taken  the  steps 
required  by  the  act,  they  have  not  gone  beyond  thdr 
power  in  abolishing  the  fees  so  sanctioned.  It  may 
be  very  improper  that  there  should  be  such  fees ;  but 
it  does  not  follow,  because  the  fees  are  improper,  (in 
the  opinion  of  all  mankind,  it  may  be),  that  the  court 


(a)  Nov.  leth,  before  P^te-        (6)  ?xohMy  Rsgmay.  Baker, 
$oti,  J.  7A.  &  E.  502. 
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of  quarter  BeasioiLs  has  a  right  to  abolish  them  even  1B44. 

under  the  statute.    If  established  hj  act  of  Parliametit,  thk  Qubbn 

the  legislature  should  abolish  them.  »|.|^^  jutices  of 

Rule  nisi.  Somkbsbt- 


SHIBB. 


No  cause  being  shewn  against  the  role,  Crawder  now 

moved  to  make  it  absolute. 

Rule  absolute. 


I 


The  Queen  v.  The  Justices  of  the  West  Biding  of    jvw,  2Qrd. 

YORKSHIBB. 

(Stanley  t;.  Alverthorpe). 

N  this  term,  Pashky  had  obtained  a  role  nisi  for  a  Notice  of 

mandamus  to  the  justices  of  the  West  Riding  of  York-  J^^aSS' 

shire,  to  enter  continuances  and  hear  an  appeal  against  ^r «  copy  of  an 

an  order  of  two  justices,  dated  July  29th,  1844,  for  the  moTai,  and  of 

removal  of  Mary  Abson,  and  Elizabeth  and  Joseph  tion^pon 

Matthew,  her  two  children,  from  the  township  of  Al-  ^'^  jjj" 

Terthorpe  cum  Thomes,  to  the  township  of  Stanley  lervedbytbe 

cum  Wrenthorpe,  both  in  the  said  riding.  the  appellanta 

Notice  of  chaigeability,  and  a  copy  of  the  order  of  a"  ^^ Vn 

removal,  and  of  the  examination  upon  which  it  was  ^  ^^^^ 

*  Angnsty  toe 

founded,  were  sent  by  the  respondents  on  the  29th  of  api^Uanta 
July,  and  received  by  the  overseers  of  the  appellant  of  appeal  on 
parish  on  the  2nd  of  August  following.    On  the  24th  ^U.?*^" 
of  August,  notice  of  appeal,  and  on  the  25th  of  Sep-  p«npen  were 

not  renOTed* 

tember,  notice  of  trial,  with  a  written  statement  of  the  When  the  ap- 
grounds  of  appeal,  were  served  by  the  appellant  upon  toVTridi^ 
the  respondent  overseers.     The  quarter  sessions  were  J*  "^^  re'- 

fbaed  to  hear 
it,  on  the 
groond  that  notice  of  appeal  had  not  heen  giyen  within  twenty-one  dayi  after  the  receipt  of 
the  order,  &c.  i^Heldf  that,  since  the  Poor  Law  Amendment  Act,  the  order  of  removal 
eicatcf  a  grievance  giving  a  right  to  appeal,  and  that  the  notice  of  appeal  in  thii  case  waa 
fai  time,  and  is  not  limited  to  the  twenty -one  days  mentioned  in  sect.  79  of  that  act. 
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1844.        held  on  the  16th  of  October,  when  the  appeal  came  on 
The  Qukkn    ^^^  hearing.     No  removal  of  the  paupers  had  taken 
^    ,«'• .       .  place. 

The  Jastices  or  ^  .  ,     , 

the  Wbst  At  the  trial,  the  above  &ct8  being  admitted  on  both 

sides,  the  respondents  objected  to  the  appellants  being 
heard,  inasmuch  as  they  had  not  given  notice  of  their 
intention  to  appeal  within  twentj^one  days  after  the 
notice  of  chargeabilitj,  accompanied  by  a  copy  of  the 
order  of  removal  and  examination,  had  been  sent  to 
them  by  the  respondents,  and  the  sessions  refused  to 
hear  the  appeal,  on  the  ground  that  due  notice  of  ap- 
peal had  not  been  given. 

Hall  and  Overend  now  shewed  cause. — The  notice  of 
appeal  was  too  late.  Under  the  old  statutes,  there  was 
no  appeal  till  afler  actual  removal  of  the  pauper,  and  in 
this  case  the  pauper  was  not  removed:  nor  is  there 
any  appeal  at  common  law.  By  the  4  &  5  WilL  4,  c  76, 
(Poor  Law  Amendment  Act),  a  new  right  to  appeal 
was  created,  not  by  implication,  but  by  express  worda^ 
so  that  it  pannot  be  extended  further  than  those  words 
give  it :  Rex  v*  Norton  (a),  Bex  v.  The  Justices  of  Here- 
fordshire {b\  Theti,  what  are  the  express  words  of  the 
statute  here?  They  are  in  the  proviso  at  the  end  of 
the  79th  section (c),  and  no  others;  and  they  clearly 
limit  the  right  to  appeal  to  the  twenty--one  days  after 
the  service  of  the  order  of  removal*     Then,  do  the  ap- 


-    (a)  2  Str.  831. 

(b)  3  T.  R.  504. 

(c)  Sect  79  of  the  4&  5  Will.  4, 
c.  76,  after  directing  that  the  pau- 
per shall  not  be  removed  till  after 
twenty-one  days  after  notice  given 
of  his  being  chargeable,  provides, 
that,  '*  if  notice  of  appeal  against 
such  order  of  removal  shall  be  re* 
ceived  by  the  overseers  of  the  pa- 


rish from  which  such  poor  person 
is  directed  in  such  order  to  be  re- 
moved within  the  said  period  of 
twenty-one  days,  it  shall  not  be 
lawful  to  remove  such  poor  person 
until  after  the  time  for  prosecuting 
such  appeal  shall  have  expired;  or, 
in  case  such  appeal  shall  be  di^ 
prosecuted,  until  after  the  final 
determination  of  such  appeal." 
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pellantB,  though  not  within  the  words  of  the  statute^        1844. 

shew  any  grievance  in  this  case,  on  which  to  ground  a    j^^  quwh 

right  to  appeal?    In  Begina  v.  The  Justices  of8ahp{a\  ™,^  ,  ^L     ^ 

it  was  held,  that  a  parish  was  not  aggrieved  till  the      theWssr 

actual  removal  of  the  pauper,  which  shews  that  the 

mere  making  the  order  is  not  a  grievance.    In  the  cases 

of  suspended  orders,  an  express  statute  (49  Greo.  3, 

c.  24,  s.  2)  was  required  to  give  the  right  to  appeal  on 

service  of  the  order  and  notice  of  chargeability ;  and>  by 

the  same  rule,  there  can  be  no  appeal  here,  unless  th^ 

words  of  the  statute  expressly  authorise  it*     In  Rex  v. 

Hanson  (b),  Abbott,  C.  J.,  said,  ^'  The  rule  of  law  is,  that, 

although  a  certiorari  lies,  unless  expressly  taken  away, 

yet  an  appeal  does  not  lie,  unless  expressly  given  by 

statute."    Rex  v.  The  Justices  of  Surrey  (c),  Rex  v. 

Stone  (d)y  and  Rex  v.  Stock  (e)  are  to  the  same  effect. — 

[They  cited  also.  Rex  v.  The  Justices  of  Suffolk  (/),  Rex 

y.  Idnadnshire  {g\  Rex  v.  The  Justices  of  Leicester  {h). 

Rex  y.  7%e  Justices  of  Cornwall  (s),  Regina  v.  The  Justices 

of  Middlesex  (k),  Regina  y.  The  Justices  of  Cheshire  {l\ 

Regina  v.  The  Justices  of  Lancashire  {m^] 

PaMey  and  JPickering,  contra. — ^It  is  not  contended 
on  the  other  side,  that  a  right  of  appeal  does  not  exist 
on  the  acttkal  removal  of  the  pauper,  which  may  take 
place  much  later  than  twenty-one  days  after  service  of 
the  order;  but  the  argument  comes  to  this,  that  there  ia 
a  vacuum  after  the  expiration  of  the  twenty-one  days, 
and  before  the  removal,  during  which  there  is  no  right 
to  appeal.  This,  however,  is  not  to  be  gathered  from 
the  authority  of  the  cases  cited,  nor  from  principle; 

(a)  6  Dowl.  28.  (g)  3  B.  &  C.  548. 

(b)  4  B.  &  A.  510.  (A)  4  Dowl.  638. 

(c)  2  T.  R.  504.  (i)  6  A.  &  E.  894. 

(d)  6  East,  5^14.  (k)  9  Dowl.  163. 

{e)  8  A.  &  £.  405.  (/)  1  Dowl.,  N.  S,,  572. 

(/)  4  A.  &  E.  319.  (m)  12  L.  J.,  N. S., M.C.,110. 
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1844.  and,  if  it  were,  the  practice  would  be  found  inoonvc' 
Thb  Qvbbn  t^^^^U  as  it  would  lead  to' this,  namely^  that,  if  a  parish 
The  J  sia  <rf  ^^^^^5*®^  ^  appeal  within  twenty-one  days  after  re- 
the  Wk8t  ceiving  notice  of  chaigeabilitj,  it  might  continue  in- 
curring a  liability  for  the  pauper's  expenses  for  a  length 
of  time  without  being  allowed  to  contest  the  question^ 
and,  in  case  of  the  pauper's  death  before  his  actual  re- 
moval, would  be  entirely  without  remedy.  Since  the 
4  &  5  WHL  4,  c  76,  a  grievance  is  clearly  created  by  a 
service  of  notice  of  chargeability,  as  by  sect.  84  the 
cost  of  maintaining  a  pauper  must  be  borne  from  that 
date  by  the  parish  on  whom  the  notice  is  served,  pro- 
vided that  parish  becomes  ultimately  liable.  It  is  this 
power  of  giving  costs  by  the  statute  which  is  the  real 
grievance,  and  against  this  there  can  be  no  doubt  that 
a  right  to  appeal  exists* 

WiGHTMAN,  J. — This  is  said  to  be  a  case  of  novelty, 
but  I  do  not  see  any  difficulty  in  coming  to  a  oondu- 
non  upon  it.  The  13  &  14  Car.  2,  c  12,  s.  2,  gave  an  ap- 
peal to  the  party  grieved ;  but,  as  the  order  of  removal 
was  no  grievance,  the  right  to  appeal  was  only  after  the 
actual  removal  of  the  pauper.  Now,  however,  by  the 
recent  statute  4  &  5  Will.  4,  c.  76,  the  grievance  com- 
mences froax  the  time  when  the  order  and  notice  of 
chargeability  are  served  on  the  opposite  party,  for  from 
that  time  they  become  liable,  by  the  84th  section,  to  the 
expenses  of  the  pauper,  if  ultimately  proved  chargeable 
to  their  parish.  The  pauper  can  only  be  removed  after 
twenty-one  days,  and  not  even  then,  if  notice  of  appeal 
has  been  given  within  the  twenty-one  days.  If  such 
notice  has  been  omitted  to  be  given  within  the  twenty- 
one  days,  it  has  been  decided  in  Rex  v.  The  Justices  of 
Suffolk  (a)  and  Begma  v.  The  Justices  of  Middlesex  {b)^ 

(a)  4  A.  &  £.  319.  {h)  9  Dowl.  163. 


RiOINO. 
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that  notice  of  appeal  may  still  be  given  upon  the  removal        1844. 
of  the  pauper.   Here  it  is  contended,  and  this  is  the  point    ff^,  q„sbk 
of  Mr.  HaWs  argument,  that,  if  the  twenty-one  days  mt^  j  *'!. 
are  suffered  to  go  by,  there  is  no  appeal  except  after      t^e  Wxst 
the  removal    The  only  foundation  I  can  see  for  that  is, 
that,  as  the  reason  for  requiring  the  removal  formerly 
before  the  right  to  appeal  accrued  was,  that  it  created 
a  grievance,  it  is  contended  that  here,  after  the  twenty- 
one  days,  the  supposed  grievance  ceases.    But  I  think 
that  a  grievance  is  created  under  the  order  itself,  and, 

therefore,  that  the  appeal  lies. 

Kule  absolute. 


The  Queen  v.  The  Inhabitants  of  Casterton.  Nov.  25th. 

XN  this  case,  Pashley  had  obtiuned  a  rule  nisi,  in  Tri-  An  order  of 
nity  Term,  (6th  June,  1844), calling  on  the  prosecutors,  mcndittltts: 
the  overseers  of  the  poor  of  the  township  of  Casterton,  Z!!f  ^'T^*' 
to  shew  cause  why  an  order  of  sessions,  which  had  been  To  the  over- 
brought  up  by  certiorari,  dated  &c.,  confirming  an  ori-  township 
ginal  order  of  two  justices  for  the  removal  of  James  to^oVer^rs 
Dixon  ftom  the  township  of  Kirkbv  Lonsdale  to  the  of  the  poor  of 

^  *^  the  township  of 

township  of  Casterton,  in  the  county  of  Westmoreland,  c,  in  the  taU 
should  not  be  quashed  for  the  insufficiency  thereof.  dentllr'shews 

The  order  of  sessions,  with  the  original  order  of  two  ^*  f^^* 
justices  for  the  removal  of  the  pauper  annexed,  was  as  is  in  thecoanty 

^  ,,  of  Wettmore- 

foUows: —  land. 

"  Westmoreland,  to  wit    Be  it  remembered,  that,  at  tcrw«ri'*Stod' 
a  general  quarter  sessions  of  the  peace  of  &c.,  holden  at  ^}  ^®  ^^' 

A  •  3   n       3  /» -rrr  i      t  pMttnt  WM  made 

Appleby,  m  and  for  the  county  of  Westmoreland,  on  to  ns,  &c.,  two 
&a,  before  William  Crackenthorpe,  William   Hopes,  j^^  tZnOd 
and  William  Wilkinson,  Esquires,  and  others,  justices,  ^^jf^^^litUiis 
that  same  session  of  the  peace  is  adjourned  by  the  jus*  watatoiiident 

^  ^  ^  J         auction  that 

thejnstioei 
were  justices  of  the  county  of  Westmoreland. 
The  order  of  sessions  stated  the  judgment  of  the  sessions  in  terms  of  recital  oolji 
Instetd  of  present  a4iQdicatioa:— J7eltf  soffidcnt. 
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1844.        tices  afoieaaid  until  Friday  the  5th  day  of  Januaiy 

Thb  Qdbbn    •foresaid,  to  be   holden  at  Kendal  in   and   for  the 

«•  county  aforeeaid,  to  do  farther  as  the  oourt  shall  then 

Inhabitants  of 

CAtTBKTOM.  consider,  &c ;  and  on  the  said  Friday  the  same  general 
quarter  sessions  of  the  peace  is  holden  by  the  adjourn- 
ment aforesaid,  at  Kendal  aforesaid,  in  and  for  the  said 
county,  before  Edward  Williams  HaseU,  George  Wilson, 
George  Edward  Wilson,  Esquires,  and  others,  justices;, 
&C.,  at  which  siud  general  quarter  sessions  of  the  peace 
continued  and  holden  by  the  a^ioumment  aforesaid,  at 
Kendal  aforesaid,  in  and  for  the  county  aforesaid,  on  the 
said  Friday  the  5th  day  of  January  aforesaid,  in  the 
year  aforesaid,  before  the  said  justices  last  named,  an  ap- 
peal against  a  certain  order,  bearing  date  the  28th  day 
of  October,  1843,  under  the  hands  and  seals  of  John 
Wakefield  and  Richard  Fotheigill,  Esquires,  is  then 
and  there  depending  for  trial,  which  said  order  is  anr 
nezed  to  this  schedule,  and  is  in  manner  and  form  as 
follows : — 

"  Westmoreland^  to  wit.  To  the  overseers  of  the  poor 
of  the  township  of  Kirkby  Lonsdale,  and  to  the  overseers 
of  the  poor  of  the  township  of  Casterton,  in  the  said  county. 
Whereas  you  the  overseers  of  the  poor  of  the  township 
of  Ejrkby  Lonsdale  have  made  complaint  unto  us, 
whose  names  are  hereunto  set,  and  seals  affixed,  being 
two  of  her  Majesty's  justices  of  the  peace,  and  quorum 
in  an4for  the  said  county,  that  James  Dixon  has  oome 
to  inhabit  in  your  said  township,  not  having  gained  a 
legal  settlement  there,  nor  having  produced  a  certificate 
owning  him  to  be  settled  elsewhere,  and  that  he  the 
said  James  Dixon  has  been  actually  chargeable  to  your 
said  township.  We  the  said  justices,  upon  due  proof 
made  thereof  upon  oath,  and  likewise  upon  due  con- 
sideration had  of  the  premises,  do  adjudge  the  same  to 
be  true;  and  we  do  likewise  adjudge  that  the  lawful 
settlement  of  the  said  James  Dixon  is  in  the  parish, 
township,  or  place  of  Casterton,  in  the  county  of  West* 
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moreland.     We  do  further  require  you  the  said  over-        1344. 
seers  of  the  poor  of  the  sidd  township  of  Kirkby  Lons-    xheQueen 
dale,  or  some  or .  one  of  you,  to  convey  the  said  James  f  • 

Inhabitants  of 

Dixon  from  and  out  of  your  said  township  of  Kirkby    Castrbton. 

Lonsdale  to  the  said  parish,  township,  or  place  of  Cas- 

terton,  and  him,  together  with  this  our  order,  or  a  true 

copy  thereof,  to  deliver  to  the  overseers  of  the  poor 

there,  or  to  some  or  one  of  them,  who  are  also  hereby 

required  to  receive  and  provide  for  him  according  to 

law.     Griven  under  our  hands  and  seals  the  28th  day  of 

October^  1843. 

«  '  John  Wakefield,  (l.  s.) 

«  '  Kichard  FothergilL'  (l.  s.) 
"  And  whereas  the  overseers  of  the  poor  of  the  town- 

w 

ship  of  Casterton  did  prosecute  and  carry  on  the  said 

appeal  to  trial  against  the  said  order  to  the  present 

general  quarter  sessions  of  the  peace,  and  wherein  this 

court,  upon  hearing  of  counsel  on  both  sides,  ordered 

that  the  said  order  be  confirmed. 

«  By  the  Court" 

Baines  and  Ramshay  shewed  cause  (a). — The  orders 
now  before  the  Court  are  good,  although  it  is  objected 
on  the  other  side,  that  the  original  order  of  removal 
faila  to  shew  that  the  township  from  which  the  removal 
was  made  is  in  the  county  of  Westmoreland,  and  also  fails 
to  shew  that  the  justices  making  it  had  jurisdiction,  in- 
asmuch as,  it  is  said,  it  does  not  appear  to  be  made  by 
justices  acting  in  and  for  the  county  of  Westmoreland. 
It  will  be  found,  however,  on  reading  that  order,  as  re- 
cited in  the  order  of  sessions,  that  jurisdiction  is  shewn ; 
for  the  county,  ^'  Westmoreland,''  is  first  stated  in  the 
margin,  then  the  two  townships,  '^  Kirkby  Lonsdale"  and 

{a\  Nov.  9th,  before  Lord  Denman,  C.  J.,  Wiiliamt,  Coleridge, 
and  Wightmtm,  Js. 

VOL.  I.  II  N.  S.  C. 
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1844.  ^'  Casterton^"  are  stated  to  be  ^^  in  the  said  county,"  and 
Thk  Queen  ^®  justices  are  stated  to  be  justices  **in  and  for  the 
,  .  ,?•        ,  said  county,"  both  of  which  must  refer  to  the  county  of 

InhabitanU  of  ^^  .  ,  ^ 

Castbbton.  Westmoreland,  as  no  other  is  mentioned.  In  fact,  the 
justices  first  give  the  limit  over  which  their  jurisdiction 
extends,  and  then  say  the  places  for  which  they  are 
acting  are  within  it.  There  can  be  no  doubt  that  the 
venue  in  the  margin  is  sufficient,  if  clearly  referred  to 
by  words  in  the  body  of  the  document :  Rex  v.  Moor^ 
critchell  (a).  Rex  v.  St  Martfsy  Leicester  (J),  Rex  v.  -Hb/- 
beck  (c).  Rex  v.  Sauthwold  (d).  Rex  v.  Bourn  {e).  Se- 
condly, it  is  contended,  that  the  order  of  sessions  is  bad^ 
because  it  contains  no  present  and  positive  adjudica- 
tion, but  is  only  in  terms  of  recitaL  It  is  true,  the  word 
"ordered^  is  used  instead  of  "order,"  but  that  is  of  no 
importance,  if  it  sufficiently  appears  that  the  justices 
at  sessions  were  the  justices  who  made  the  order,  as  it 
does  here.  Rex  v.  Maulden  (f)  is  an  authority  on  this 
point;  there  it  was  held,  that  the  words  "  having  ad- 
judged^ in  an  order  of  justices  were  to  be  understood  as 
words  of  present  adjudication,  and  that  the  order  in 
that  respect  was  good. 

Pashlei/y  contrd. — ^No  answer  has  been  given  to  the 
first  objection.  It  is  admitted,  that  the  cases  cited,  and 
many  others,  shew,  that,  where  a  venue  is  stated  in  the 
mar^,  and  is  clearly  referred  to  in  the  body  of  an 
order,  that  will  be  sufficient  for  the  purpose  of  fixing 
the  venue.  Here,  however,  the  question  is  one  of  juris- 
diction; and,  before  that  is  clearly  shewn,  no  intend- 
ment in  favour  of  the  order  can  be  allowed:  Re^na  v. 
Toke  (ff) ;  where  Coleridge,  J.,  in  giving  judgment,  sud, 

(a)  2  East,  66.  (/)  8  B.  &  C.  78;  and  see 

(6)  1  B.  &  A.  329.  Rex  y.  St  Nicholat,  Leicetter,  3 

(c)  1  Burr.  S.  C.  198.  A.  &  E.  79. 

(d)  Id.  143.  (^)  8  A.  &  £.  227. 
(f )  Id.  39. 
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•*  The  Court  must  see,  beyond  dispute,  that  the  magis-         1844. 
tratesliaye  jurisdietiou ;  they  must  not  give  it  to  them-    ^^^^  queen 
selves  by  doubtful  words;  but,  when  their  jurisdiction    .  u-u^tants  f 
once  appears,  reasonable  intendment  will  be  made  in    Castbrton. 
fiivour  of  the  order  as  to  the  facts  stated : "  Rex  v.  Chil- 
verscotan  (a),  Christus  v.    Uhwin  (i).     2.  There  is  no 
language  in  the  order  of  sessions  amounting  to  a  present 
and  positive  adjudication.     In  Bex  v.  Kenwortliy  (c),  it 
was  held,  that,  on  a  conviction  for  perjury,  the  entry  on 
the  record  of  the  words  ^'it  is  ordered  that  the  said  L. 
K.  be  transported  to  &c.,  for  and  during  the  term  of 
seven  years,"  did  not  amount  to  a  judgment,  and  a  pro- 
cedendo issued  out  of  this  Court,  commanding  the  court 
below  to  proceed  to  give  judgment.    The  earlier  part  of 
this  order  is  in  the  present  tense,  and  then  the  word 
*^  ordered"  is  used  afterwards  in  the  past  tense,  and  seems 
to  point  to  a  different  time,  which  would  lead  to  the  con- 
clusion, that  the  order  was  not  entirely  drawn  up  by  the 
justices  at  sessions.   It  would  have  been  as  easy  to  follow 
the  usual  form,  if  the  proceedings  were  regular ;  and  the 
departure  fix>m  it,  therefore,  will  not  be  supported. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court— The  principal  question  in  this  case  is,  whe- 
ther the  justices  making  the  original  order  of  removal 
appear  on  the  face  of  it  to  have  had  jurisdiction,  or,  in 
other  words,  whether  there  are  statements  therein  of 
sufficient  circumstances  to  shew  the  justices  to  be  jus- 
tices in,  oi^  and  for  the  county  in  which  the  removing 
township  is  situated.  The  order,  so  far  as  this  point  is 
concerned,  is  in  the  following  terms : — "  Westmoreland, 
to  wit.  To  the  overseers  of  the  poor  of  the  township 
of  Kirkby  Lonsdale,  and  to  the  overseers  of  the  poor  of 

(a)  8  T.  R.  178,        (6)  11  A.  &  E.  378.        (c)  1  B.  &  C.  711. 

Il2 
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1844.  the  township  of  Casterton^  in  the  said  county."  It 
ThbQueen  *^®°  proceeds  to  state  the  complaint  of  the  overseera  of 
,  ,  ,  ?•       ,    Kirkby  Lonsdale,  whose  names  are  set  out,  "  to  two  of 

Inhabitants  of  '  , 

CASTiaroN.  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county."  The  rest  of  the  order,  being  in  the  usual  fonn^ 
and  not  objected  to,  is  not  material  to  be  set  out  It 
was  contended  in  argument,  that,  inasmuch  as  the  jus- 
tices had  failed  to  describe  themselves,  in  terms,  as  being 
justices  in  and  for  the  county  of  Westmoreland,  their 
jurisdiction  for  making  the  order  is  not  shewn,  and 
therefore  it  cannot  be  supported.  Two  cases  were 
cited ;  one>  Rex  v.  Chilverscoton  (a),  and  the  other,  Bex 
y.  MoorcritcheUib),  It  was  admitted  by  the  learned 
counsel,  in  arguing  against  the  validity  of  the  order, 
that  the  latter  case  can  no  longer  be  considered  as  law 
by  us,  but  we  are  of  opinion  that  neither  of  the  cases 
cited  is  applicable  to  this.  In  the  case  of  Rex  v.  ChU' 
verscoton  (a),  the  county  was  named  in  the  margin  of  the 
order,  and  in  the  body  of  it  one  parish  was  described  as 
being  in  one  county,  and  the  other  in  another,  and  it 
was  on  this  circumstance,  the  mention  of  the  two  coun- 
ties, that  the  want  of  jurisdiction  of  the  removing  jus- 
tic^  was  made  to  depend.  The  Court  considered  that 
it  was  left  uncertain  of  which  county  they  were  jus- 
tices. In  the  case  of  Rex  y.  Moorcritchett  (b\  the  county 
of  Wilts  was  in  the  margin  of  the  order,  but  in  the 
body  of  it  the  county  of  Dorset  was  mentioned ;  also 
the  justices  described  themselves  as  ^'justices  in  and 
for  the  said  county;"  and  upon  this  the  Court  held 
that  it  ought  expressly  to  appear  that  the  justices  had 
jurisdiction  to  make  the  order,  and  tiiat,  two  counties 
having  been  mentioned  before,  they  ought  to  have  stated 
of  which  county  they  were  justices.  It  is  obvious, 
therefore,  that  the  order  in  the  present  case  is  free  from 

(a)  8  T.  R.  178.  (6)  2  East,  66. 
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that  uncertainty,  which,  in  both  the  instances  referred        1844. 
to,  the  Court  considered  to  be  fatal ;  and  the  question    xhb  Queen 
seems  to  resolve  itself  into  this,  whether  the  margin  is  «'• 

,  -  ,     ,       Inhabitaots  of 

to  be  considered  part  of  the  order  or  not,  because,  if  it    Castbrton. 
be,  the  two  contending  townships  are  described  as  being 
in  the  county  of  Westmoreland,  none    other  being 
named,  and  the  removing  justices  as  being  justices  of 
that  county,  by  words  of  direct  reference. 

Now,  this  point  seems  to  have  been  long  settled.  The 
case  of  Rex  v.  Holbeck  {pi)  is  thus  reported :  It  was 
objected  to  the  order  of  removal,  that  the  borough  of 
Leeds  was  not  mentioned  in  the  body  of  the  order,  but 
only  in  the  margin,  and  therefore  it  did  not  appear  the 
two  justices  had  jurisdiction  to  make  the  order.  Lee, 
Chief  Justice,  said,  ^'  I  take  it  to  be  settled,  that,  in 
orders,  the  maigin  is  to  be  considered  as  part  of  the 
order,  and  a  plain  dear  reference  to  it  is  sufficient:  *'  and 
the  Court  decided  thereupon.  We  are  of  opinion,  so 
construing^  the  present  order,  it  may  be  sustained,  and 
that  the  jurisdiction  of  the  justices  tnalriTig  the  order 
sufficientiy  appears.  It  was  also  objected,  although  to 
this  I  believe  an  answer  was  given  at  the  time,  that  the 
order  of  sessions  is  defective,  inasmuch  as  it  purports 
to  be  in  the  shape  of  recital,  and  not  of  direct  adjudica- 
tion. We  think,  however,  that  the  order  does  adjudi- 
cate; and  that  objection  must  therefore  fail,  and  -the  rule 

must  be  discharged. 

Rule  discharged. 

(a)  1  Burr.  S.  C.  198. 
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1844. 


Nov.  25tk. 


In  September, 
1839,  a  poor- 
rate  was  made 
for  the  town- 
ship of  T., 
against  which 
an  appeal  was 
entered  at  the 
January  ses- 
sions, 1840, 


The  Queen  v.  Clebient  Boyds^  William  Chadwicke, 
and  James  Fenton^  Esquirea. 

In  Easter  Term  last,  Archbold  had  obtained  a  rule  nui 
for  a  mandamus  to  the  defendants,  three  of  the  justices 
of  the  county  of  Lancaster,  commanding  them  to  iasufi 
warrants  of  distress  under  dieir  hands  and  seals  against 
Messrs.  Abraham  Ormerod  &  Ca,  for  levying  the  seve- 
ral balances  due  from  them  upon  certain  rates  made  for 

the^b^milhar  **^®  ^^^^  ^^  ^^  P^^  ^^  ^^  townsMp  of  Todmoiden  and 
a  new  valuation   Walsden,  in  the  said  county. 

should  be  made, 

and  that  in  the  It  appeared  from  the  aflSdavits,  that»  on  the  24th  of 
p^ente  September,  1839,  a  rate  of  2$.  in  the  pound  was  made 

^should  be  made   fo^  ^^  township  of  Todmordeu  and  Walsden,  aninBt 

according  to  the  *^  ^  ^ 

which,  at  the  January  sessions,  1840,  an  appeal  was  en- 
tered, and  respited  on  the  following  terms: — '*  That, until 
the  disputed  questions  as  to  the  amount  of  rating  shall 
be  settled,  the  appellants  shall  only  pay  in  every  suc- 
ceeding rate  the  amount  in  which  they  were  assessed  in 
the  last  effective  rate  prior  to  the  appeal,  and  that  the 
balance  either  for  or  against  them  shall  be  paid  by,  or 
allowed  to  them,  when  the  amount  of  their  req)ective 
assessments  shall  be  finally  fixed."  That  this  dedaon 
was  fully  acquiesced  in  both  by  one  ShacUeton,  the  as- 
chaeijnas  ses-      ws**"!*  oversccr,  and  the  appellants,  who,  in  pursuance 

sions,  1843, 

when  the  new  nJuation  was  completed,  and  the  rste  reduced.  Pending  this  appeal  the 
assistant  overseer  died,  and  a  new  rate  was  made  in  Maj,  1840,  in  which  the  appellants 
were  rated  as  in  the  rate  appealed  against,  and,  on  their  refiiMal  to  pay,  were  snmmcned  be- 
fore the  petty  sessions,  who  made  an  order  that  thej  should  pay  according  to  Uie  i^preement, 
that  is,  according  to  the  last  effective  rate.  They  paid  the  amount  order^  on  that  rate,  and 
the  like  amount  on  four  other  rates,  made  between  that  time  and  Michaelmas,  1843.  In 
April,  1844,  they  were  summoned  by  the  overseers  to  pay  in  full,  and  the  juatioes  at  special 
sessions  were  applied  to  for,  and  refiised  distress-wanants  to  compel  such  payment. 

On  an  application  for  a  mandamus  to  the  justices  for  this  purpose — Hetd^  that  after  so 
long  a  time  the  township  must  be  taken  to  have  acquiesced  in  the  agreement  made  by  S., 
and  the  Court  refused  to  issue  the  writ. 

Sembhf  (per  Lord  Denmanf  C  J.)f  that  the  publication  of  rates  under  7  WilL  4  & 
1  Vict.  c.  45,  s.  2,  should  be  on  every  place  of  divine  worship  within  the  parish,  in  order 
to  give  the  fdllest  publicity  to  the  notice* 


last  effective 
rate,  and  the 
balance,  either 
for  or  against 
the  appellants, 
be  afterwards 
paid  by,  or  al- 
lowed to  them. 
These  terms 
were  agreed  to 
by  the  appel- 
lants and  S., 
the  assistant 
overseer,  and 
the  appeal  was 
respited  from 
time  to  time 
till  the  Mi- 
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thereof,  paid  the  amount  so  ordered.  It  was  also  agreed         i844. 
that  a  new  valuation  of  the  township  should  be  made.    ^.^^  qubcn 
The  appeal  was  then  respited  from  time  to  time  until  v* 

the  Michaelmas  sessions,  1843,  when  the  new  valuation, 
which  had  been  made  in  the  meantime,  was  produced 
in  court,  and  the  rate  altered  according  to  such  valua- 
tion. Shackleton  died  in  1840,  pending  this  appeal. 
In  May,  1840,  another  assessment  had  been  made,  in 
which  the  appellants  were  rated  at  the  same  value  as  in 
the  rate  of  ^ptember,  1839.  No  appeal  was  entered 
against  this  rate,  but  the  appellants,  having  refused  to 
pay  it,  were,  on  the  6th  July,  1841,  summoned  before 
the  justices  at  petty  sessions,  who  made  an  order  tiiat 
they  should  pay  the  amount  assessed  in  the  last  effective 
rate,  which  was  paid  accordingly.  Four  other  assess- 
ments were  made  before  the  completion  of  the  new  valu- 
ation, namely,  on  June  24th,  and  December  16th,  1841, 
September  1st,  1842,  and  May  30th,  1843,  against  which 
no  appeals  were  entered,  but  on  which  the  like  amounts 
were  paid  to  Shackleton's  successor  as  had  been  paid 
under  the  rate  of  May,  1840. 

On  the  1st  of  April,  1844,  Messrs.  Ormerod  &  Co. 
were  summoned  before  the  justices  at  petty  sessions  to 
pay  tiie  intermediate  rates  in  full,  and  an  application  was 
made  to  the  sessions  for  distress-warrants,  :when  tiie  jus- 
tices decided  that  those  payments  should  only  be  made 
according  to  tiie  new  valuation,  and  refused  the  distress- 
warrants,  on  tiie  ground  tiiat  the  agreement  extended  to 
tiie  intermediate  rates. 

It  also  appeared  that  the  township  of  Todmorden  and 
Walsden  is  composed  of  two  hamlets  so  named;  that  in 

■ 

Todmorden  there  are  two  churches,  the  old  and  tiie  new 
church;  the  former  has  two  doors,  but  is  used  principally 
for  burial  service :  that  in  the  new  church,  which  has 
also  two  doors  or  regular  entrances  for  the  congregation, 
divine  service  is  regularly  performed ;  that  in  Walsden 
divme  service  is  regukrly  performed  once  on  every 
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1844.        Sunday  hj  a  clergyman  of  the  Church  of  England^  in  a 
The  Qubbn    l>'^il^°g  which  has  been  rented  for  a  Sunday-school 
„  "•  since  the  year  1840. 

ROTDS.  -^  . 

That  the  rates  in  question  were  published  only  at  one 
of  the  doors  of  the  new  church,  and  not  elsewhere  in  the 
township.  No  evidence  of  publication  was  given  or  ten- 
dered before  the  justices. 

Baines  and  Butt  now  shewed  cause. — ^It  is  dear, 
that  the  township,  by  its  long  silence,  has  acquiesced  in 
the  agreement  made  by  the  assistant  overseer  in  its 
behalf.     The  agreement,  therefore,  must  be  considered 
as  still  acted  upon,  and  binding;  the  appellants  have 
always  so  treated  it,  or  they  would  have  appealed  against 
every  rate  in  succession.     Then  this  is  an  application  to 
interfere  with  the  decision  of  justices  acting  in  a  judicial, 
not  ministerial  character,  which  interference  this  Court 
will  not  sanction :  Harper  v.  Carr  {a) ;  which  is  dis- 
tinctly recognised  by  Parke,  B.,  in  the  judgment  in 
ShingUy  v.  Surridge{b)»,   It  was  a  question  for  thdir 
discretion;   they  did  not  decline  jurisdiction,  but  ex- 
ercised it  by  deciding  that  the  amount  due  for  rates  was 
tiiat  which  the  appellants  had  always  been  ready,  and 
offered  to  pay.     Nor  do  the  overseers  assign  any  rea- 
son for  the  delay  in  making  an  application  to  compel 
the  payment  of  rates ;  the  first  of  which,  if  due  at  all, 
has  been  due  since  May,  1840.     Then  there  has  been 
no  proof  of  due  publication  of  the  rates,  which  is  a 
necessary  preliminary  to  obtaining  a  mandamus;  Hex  v. 
Newcomb  (c) ;  the  want  of  it  being  a  radical  and  incur- 
able defect  in  a  rate :  Sibbald  v.  Roderick  {d).    Nor,  in 
fact,  was  there  sufficient  publication.      The  7  WilL  4 
&  1  Vict.  c.  45  (e)  provides  for  a  new  mode  of  publish- 

(a)  7  T.  R.  270.  proclamationB  or  notices,  wbich, 

(b)  11  M.  &  W.  503,  514.  under  or  by  virtue  of  any  law  or 

(c)  4  T.  R.  368.  statute,  or  by  custom  or  other- 
{d)  11  A.  &  £.  38.  wise,  have  been  heretofore  made 
(e)  Sect  2  provides,'* That  all  or  given  in  churches  or  chapelst 
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ing  rates,  instead  of  the  old  one  under  17  Geo.  2,  c.  3, 
8.  1,  bj  giving  public  notice  in  church.  If  that  old 
mode  had  been  adopted  here,  at  least  all  the  congrega- 
tion would  have  heard  it ;  but,  by  affixing  the  notice  to 
one  door  only  of  one  church,  omitting  the  other  church 
entirely,  and  also  the  other  place  of  public  worship,  the 
publication  has  not  been  sufficient :  Regina  v.  fVhtpp  (a). 

Sir  F.  Thesigery  Solicitor-General,  and  Archbold,  con- 
tra.— The  publication  in  this  case  was  sufficient.  The 
legislature  never  contemplated  the  affixing  the  notice  to 
the  door  of  a  church  used  only  for  funerals,  as  the  old 
church  in  this  case,  nor  on  such  a  place  of  worship  as 
the  school-room  in  question.  [Colertdge,  J. — Yet  Dis- 
senters pay  the  rates,  as  well  as  others.]  That  is  the 
reason  why  the  word  "  chapel "  is  inserted  in  the  act. 
It  intends  any  public  place  of  worship  where  divine 
service  is  regularly  performed,  but  would  not  apply  to  a 
chapel  in  a  cemetery.  Where  justices  have  declined  j  uris- 
diction^  this  Court  will  compel  them  to  act.  Here  they 
have,  in  effect,  done  so,  by  leaving  the  payments  to  be 
made  on  the  footing  of  the  last  effective  rate,  which  they 
had  no  right  to  do.  [Coleridge,  J. — It  was  upon  the 
agreement]  The  agreement  is  illegal,  or,  at  least,  by  the 
41  Geo.  3,  c.  23,  s.  2  (6),  would  only  be  valid  with  re- 
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during  or  after  divine  lervice, 
shall  be  reduced  into  writing,  and 
copies  thereof  either  in  writing 
or  in  print,  or  partly  in  writing 
and  partly  in  print,  shall,  pre- 
viously to  the  commencement  of 
divine  service,  on  the  several 
days  on  which  such  proclamations 
or  notices  have  heretofore  been 
made  or  given  in  the  church  or 
chapel  of  any  parish  or  place,  or 
at  the  door  of  any  church  or  cha- 
pel, he  affixed  on  or  near  to  the 
doors  of  all  the  churches  or  cha- 
pels within  such  parish  or  place ; 


and  such  notices,  when  so  affixed, 
shall  be  in  lieu  of,  and  as  a  sub- 
stitution for  the  several  procla- 
mations and  notices  so  heretofore 
given  as  aforesaid,  and  shall  be 
good,  valid,  and  effectual,  to  M 
intents  and  purposes  whatsoever." 

(a)  4  Q.  B.  R.  141. 

(6)  Which  provides,  "  That  if 
any  person,  rated  or  assessed  in 
any  rate  or  assessment  made  for 
the  relief  of  the  poor,  shall  give 
notice  of  appeal  to  the  church- 
wardens and  overseers  of  the  poor 
of  any  parish,  township,  vill,  or 
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spect  to  the  rate  appealed  agunat,  not  future  rates.  The 
delay  was  caused  by  the  party  seeking  the  new  valua- 
tion. The  rul^  therefore,  should  be  for  a  peremptory 
mandamus,  in  which  case  the  justices  acting  in  obedience 
to  it  will  be  protected  under  6  &  7  Vict.  c.  69. 

Lord  Denhan,  C.  J. — It  is  dear  to  me,  tliat,  by  tlus 
long  delay,  during  which  so  many  years  have  passed, 
and  rates  been  made,  the  township  must  be  taken  to  have 
acquiesced  in  what  has  been  done,  as,  if  it  had  not, 
there  would  have  been  a  continuance  of  appeals  agunst 
tlie  rates.  We  are  called  upon  by  the  ofScers  of  the 
township  to  depart  from  a  practice  in  which  the  township 
has  evidently  acquiesced ;  and  we  diink  we  ought  not  to 
do  it.  As  to  the  publication  of  the  rates,  tliereforc;  it  ia 
not  necessary  to  give  a  decision  in  this  case ;  but  I  should 
be  exceedingly  unwilling  to  narrow  the  publicity  to  be 
^ren  to  tliem.  .  I  entert^  a  doubt  whether,  under  the 
statute,  every  place  of  public  worship  is  not  intended. 
As  I  sud  before,  it  is  not  necessary  to  decide  that 
point ;  but  I  throw  this  out  to  intimate  to  parish  officers 
my  opinion,  that  the  fullest  means  should  be  adopted  to 
make  tiie  publication  as  general  as  the  statute  seems  to 
me  to  require.  This  rule  must  be  discharged;  and, 
being  against  justices,  who  do  not  appear  to  us  to  be  in 
fault,  it  must  be  with  costs. 

WiLLiAHB,  CoLBBinoK,  and  WroBTHAN,  Js.,  con- 
corred. 

Kule  discharged,  with  ooets. 

place,  or  any  two  of  thetn,  llien,  tban  the  nim  or  luins  at  whkh 

frtim  and  after  the  giving  of  such  ht,  she,  or  they,  or  any  occupier 

notice,  and  until  the  appeal  thaW  of  llie  lame  premiaes,  shall  bare 

hare  beee  beard  and  determined,  been  rated  or  atseued  in  the  latt 

no    proceedjngi   iball   be   com-  ^ective   rate  which   shall  hare 

menced  or  carried  on  to  recover  been   collected   in   such   parish, 

any  greater  lum  or  sums  of  mo-  township,  vill,  or  place." 
ney  fhtm  sueb  person  or  pettont 
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I 


The  Queen  v.  The  Justices  of  Debbyshire. 


Nov,  25th. 


N  this  case  a  rule  nisi  was  granted  for  a  mandamus  to  On  an  appeal 

the  justices  of  Derbyshire  to  enter  continuances,  and  of  two  josticea 

hear  an  appeal  against  an  order  of  two  justices,  made  g^vict^*  ioi 

under  the  7  &  8  Vict,  c  101  (a),  at  a  petty  sessions,  on  ag^inat  the 

^  '*  *^    -^  .        putative  father 

the  30th  August,  1844,  on  John  Weston,  for  the  main-  of  an  iilegiti- 
tenance  of  a  male  bastard  child,  of  which  one  Jane  Mor-  Msgiong  reSfuaed 
ledge  was  delivered  on  the  1st  of  April,  and  alleged  the  ^  ^^  bwause 
said  John  Weston  to  be  the  father.  no  grounds  of 

appeali  as  re* 

The  affidavits  stated,  that,  within  twenty-four  hours  qatred  bj  the 
after  the  making  of  the  order,  the  said  John  Weston  ^  *g  and  2  & 
gave  notice  in  writing  to  the  said  Jane  Morledge,  in  the  ?X^^*  ^'  ®^' 
presence  of  the  justices,  of  his  intention  to  appeal,  and  to  the  regpond- 
did,  at  the  same  time,  give  sufficient  security  by  recog-      Sembie,  that 
nisance  for  the  payment  of  costs;  that  the  appeal  was  app^^JJe're- 
ent^red,  and  came  on  for  trial  at  the  next  Michaelmas  <J»"^«l  bjrthe 

statutes  in  anch 
a  case. 
On  an  application  for  a  mandamus  to  the  sessions  to  hear  such  appeal,  a  copy  of  the 
rule  nisi  should  be  served  on  the  respondent,  as  well  as  the  justices;  but  where  this  had 
not  been  done,  PatteaoUi  J.,  allowed  the  rule  to  be  made  absolute  on  terms. 


(a)  Sect.  1  of  the  7^8  Vict, 
c.  101,  repeals  the  former  powers 
for  making  orders  on  a  putative 
father  of  a  bastard  child,  except 
88  thereinafter  provided. 

Sect  2  enacts,  that  the  puta- 
tive father  shall  be  summoned 
before  the  petty  sessions,  on  ap- 
plication to  a  single  justice  by 
the  mother  of  a  bastard  child. 

Sect.  3  empowers  justices  at 
petty  sessions  to  make  an  order 
on  the  putative  father  for  main- 
tenance and  costs. 

Sect.  4  enacts,  (inter  alia), 
"  That  if,  within  twenty -four 
hours  after  the  adjudication  and 
making  of  any  order  on  the  puta- 


tive father,  as  aforesaid,  such  pu* 
tative  father  give  notice  of  appeal 
to  the  mother  of  the  bastard  child, 
and  also,  within  seven  days,  give 
sufficient  security,  by  recogni- 
sance or  otherwise,  for  the  pay- 
ment of  costs,  to  the  satisfaction 
of  some  one  justice  of  the  peace, 
it  shall  be  lawful  for  such  puta- 
tive father  to  appeal  to  the  gene- 
ra] quarter  sessions  of  the  peace, 
to  be  holden  after  the  period  of 
fourteen  days  next  after  the  mak- 
ing of  the  said  order  for  the  coun- 
ty, city,  borough.  Or  place  for 
which  such  petty  session  may 
have  been  held." 
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1844.         quarter  sessions ;  and  that  the  said  John  Weston  and 

ThsQuun    ^^^^  Worledge  severally  appeared  tliere  by  counsel; 

^    ,  »•.       ^  that,  when  the  notice  of  appeal  was  proved,  the  counsel 

The  Justices  of     ^        '  .  ,    t  -rrr      i 

Dbbbyshirk.  for  the  said  Jane  Worledge  contended  that  the  appel- 
lant was  not  entitled  to  be  heard,  not  having  served  any 
grounds  of  appeal,  as  required  by  the  ^8f  5  WUL  4,  c.  76, 
and  2^3  Vict,  c,  85 ;  whereupon  the  court  refused  to 
hear  the  appeal. 

WiUmore,  in  support  of  the  application  (a),  contended, 
that  no  grounds  of  appeal  were  required  by  the  7  &  8 
Vict,  c  101,  nor  by  either  of  the  statutes  above  mentioned. 
Under  the  4  &  5  WilL  4,  c  76,  these  applications  were 
made  to  the  quarter  sessions  in  the  first  instance,  so  that 
there  was  no  appeal  there,  but  an  original  jurisdiction ; 
then  the  2  &  3  Vict,  c  85  provided  that  parties  might  go 
before  the  petty  sessions,  and,  if  dissatisfied,  transfer  the 
case  to  the  quarter  sessions,  by  which  the  jurisdiction  of 
the  petty  sessions  was  taken  away ;  in  neither  act,  there- 
fore, is  there  any  provision  for  an  appealin  bastardy  cases. 

No  cause  being  shewn,  WUlmore  now  moved  to  make 
tiie  above  rule  absolute  on  an  affidavit  of  service  of  the 
rule  nisi  upon  the  justices.  He  stated  tiiat  a  copy  of  the 
rule  had  also  been  served  upon  the  respondent's  attorney, 
who  wrote  upon  the  same  an  admission  of  the  service. 
There  was  no  affidfivit  as  to  tiiis ;  but  the  respondent 
had  given  no  instructions  to  oppose  tiie  application. 

Patteson,  J.,  allowed  the  rule  to  be  made  absolute, 
the  appellant  undertaking  to  serve  a  copy  of  it  upon  the 
respondent,  and  to  allow  the  rule  to  be  re-opened  and 
enlai^ed  to  next  term,  in  case  within  ten  days  tiie  re- 
spondent should  give  notice  of  her  intention  to  oppose 

the  application. 

Bule  absolute  accordingly. 

END   OF  MICHAELMAS  TERM. 
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Otottrt  of  ©ueen's  iSenci)- 


HILARY  TERM,   1845. 


The  Queen  v.  The  Justices  of  Warwickshiee.        January  I4th. 
In  Michaelmas  Term,  Svoot^  had  obtained  a  rule  An  order  of  rc- 

,  ,  _  1       .       •  /»    1  rf»  moval  of  a  pau- 

lusi  for  a  mandamus  to  the  justices  oi  the  county  of  per  irom  K.  to 
Warwick,  to  enter  continuances  and  hear  an  appeal  of  ^ponC "SiMay 
the  churchwardens  and  overseers  of  the  poor  of  the  ^^^.^;  'O*® 

*  parish  omoers 

parish  of  Coleshill,  in  the  said  county,  against  an  order  of  C.  gave  no- 
of  two  of  the  said  justices  for  the  removal  of  Edward  appeal  aSainat 
Sheffield,  Hannah  his  wife,  and  their  six  chUdren,  from  the  order  at  the 

'  '  '  next  sessioDB, 

the  parish  of  Kingsbury,  in  the  said  county,  to  Coles-  !>«*  did  not  ap- 

JT  o  ^  p^j^  ^^  those 

hill.  sessions,  nor 

He  moved  on  an  affidavit  which  stated,  that  in  May,  pelij^nor  coun- 
1844,   the  order  of  removal,  with*  the  examinations  tcrmand  the  no- 

tice;  whereupon 

&c.,  was  served  by  the  parish  officers  of  Kingsbury  the  sessions 
onr  the  parish  officers  of  Coleshill,  who  thereupon,  on  upon  them  for 
the  12th  of  June,  served  notice  of  grounds  of  appeal  "^^'^^J^^ 
against  the  swd  order,  and  of  their  intention  to  pro-  ^'^  removed ; 

^  1  •  1  11         whereupon  C. 

secute  and  try  an  appeal  ag^nst  the  same  at  the  then  gaye  fresh  no- 
next  general  quarter  sessions  for  the  Coventry  divi-  a^^K 
slon  of  Warwickshire.      Those  sessions  were  held  at  Michaehnas 

sessions.  Those 

Coventry  on  the  4th  of  July ;  but  the  appellants  did  sessions  com- 

.    .  .     .  menoed  Octo- 

not  appear,  nor  enter  their  appeal  there,  nor  counter-  her  I6th.  On 
mand  their  notice.     The  respondents  appeared  in  sup-  J'p^^^- 

plied  to  the  ses- 
sions to  allow  them  to  enter  and  try  their  appeal,  which  the  sessions  refused. 
On  an  application  for  a  mandamus  to  the  justices,  founded  on  an  affidavit  stating  these 
facts : — Held  insufficient,  it  being  consistent  with  such  statement  that  the  application  to 
the  sessions  was  not  in  time  according  to  tlieir  practice,  as  the  Court  will  not  presume 
that  the  sessions  were  wrong. 

VOL.  I.  K  K  N.  8.  C. 
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1846.        port  of  the  order,  and  applied  to  the  sesdons  for  an 

The  Quebn    ^^^^  ^^^  *^^"^  ^^^^^  under  8  &  9  Will.  3,  c.  30,  s.  3, 

Th  J  ^Bti       f  ^^^^^  ^^  made  accordinglj,  and  served  upon  the  ap- 

Warwick-     pellants  on  the  12th  of  July,  and  the  costs  paid.    On 

AHI&K 

the  19th  of  August,  the  paupers  were  removed  to 
Coleshill  under  the  order.  On  the  30th  of  September, 
the  appellants  served  a  fresh  notice  of  grounds  of  appeal 
against  the  order,  and  of  their  intention  to  prosecute 
and  try  tiie  appeal  at  the  next  general  quarter  sessions 
for  the  said  division.  The  next  sessions  were  held  at 
Coventry  on  the  16th  of  October.  On  the  17th,  the 
appellants  attended  for  the  purpose  of  entering  their  ap- 
peal at  tiie  office  of  the  clerk  of  tiie  peace,  who  refused 
to  enter  it ;  they  afterwards,  on  the  same  day,  applied 
to  the  sessions  by  tiieir  counsel  to  enter  the  appeal,  but 
the  sessions  refused  to  enter,  or  to  allow  the  same  to  be 
tried, 

Hayes  and  Mellor  shewed  cause. — The  affidavit  on 
which  the  rule  was  obtained  does  not  disclose  a  prim& 
fade  case  to  shew  that  the  sessions  were  wrong.  It 
only  states  tiiat  the  appellants  attended  at  the  sessions 
on  the  17th  of  October,  and  that  the  court  refused  to 
allow  the  appeal  to  be  entered.  It  does  not  state  upon 
what  ground  they  refused,  whether  from  non-compliance 
with  their  rules  of  practice,  and  if  they  had  a  discretion, 
this  Court  will  not  ipterfere.  As  in  a  motion  for  a  man- 
damus under  railway  and  similar  acts,  a  distinct  demand 
and  refusal  of  specific  works  is  required;  so,  in  these  cases, 
the  applicant  must  state  the  reason  of  the  refusal,  or,  at 
all  events,  sufficient  facts  to  shew  the  sessions  were 
wrong.  In  Regina  v.  The  Jtistices  of  the  West  Riding  [a)^ 
the  judgment  of  the  Court  proceeded  entirely  on  that 
principle.    [They  also  contended,  that  the  appellants, 

(a)  Ante,  p.  64. 
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by  their  first  notice  of  appeal,  hod  made  their  election  of        1845. 
the  time  of  appealing,  and  had  thereby  deprived  them-    xhTquken 
selves  of  the  right  of  appealin£r  upon  the  removal  of  the  »• 

&  ri       —&     r  The  Justices  of 

paupers,  and  cited  2  Nolan,  P.  L.  615,  Regtna  v.  The     Warwick- 
Justices  of  Salop  (a),  Regina  v.   The  Justices  of  Here-        ^h'^^- 
fordshire  (i),  Regina  v.  The  Justices  of  Middlesex  (^),  -Re- 
gina  v.  The  Justices  of  the  West  Biding  (£?),  and  Regina 
V.  Stohe  BKss  (e) ;  but  as  the  judgment  of  the  Court 
was  not  given  upon  this  point,  the  argument  is  omitted.] 

Spooner,  contri. — The  affidavit  is  sufficient  if  the 
reason  of  the  refusal  may  be  collected  from  the  whole  of 
it.  Here  it  is  quite  clear  that  the  sessions  refused  to 
«nter  the  appeal,  not  on  the  ground  that  the  application 
was  not  in  time  according  to  the  practice  of  the  court, 
but  that  the  right  of  appeal  was  gone.  That  sufficientiy 
appears,  and  this  Court  will  not  presume  that  the  refusal 
was  for  other  reasons  than  those  stated. 

Per  Curiam  (f). — This  affidavit  is  insufficient.  The 
appellants  ought  to  have  shewn  that  they  were  in  time, 
according  to  the  practice  of  the  sessions.  It  is  not  to  be 
presumed  that  the  justices  did  wrong;  if  any  presump-  < 
tion  is  to  be  made,  it  must  be  in  tiieir  favour ;  and  it  is 
quite  consistent  with  this  statement  that  they  were  right, 
and  that  the  appellants  came  too  late  to  enter  their  ap- 
peal according  to  the  practice  of  the  sessions. 

Rule  discharged  with  costs. 

(a)  6  Dowl.  28.  (e)  Ant^,  p.  267. 

(6)  8  DowL  638.  (/)  Lord  Denman,  C.  J.,  Pat- 

(c)  9  DowL  163.  teion,  Coleridge^  and  Wighiman^ 

(d)  Ant^,  p.  445.  Js. 
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Jatiuary  I4(A.  The  Queen  v.  The  InhabitantB  of  Hbanok. 

Wbere,  in  ui  J.N  Trinity  Term  last,  fVkitehurst  had  obtained  a  mlcv 

B^iuiBt  a  town-  oifii  calling  on  ihe  prosecutor  in  this  case  to  shew  cause 

J^D-S^'^of »  ^''y  *  certificate,  granted  by  Tindal,  C.  J.,  for  the  pay- 

bigh«aj  for  ment  of  costs,  should  not  be  set  aade  on  aflSdavita  statine 

csrriagei,  the  , 

defendants  were    the  following  factS  : — 

Rcquicted  on  the 

ground  that  it         At  a  Special  seseioDs,  held  at  Derby,  December  2nd, 

bigbwajforcar.  IS4S,  Henry  Evans,  the  surveyor  of  highways  for  the 

in't^'^^^"'  township  of  Heanor,  in  the  parish  of  Heanor,  was  sum- 

mnati— Held,    moQed  by  C-  K.  Granmer,  in  pursuance  of  the  5  &  6 

that  tiie  proae-  •'  * 

cutor  wu  not     "WilL  4,  c.  50,  s.  94,  touching  and  concerning  the  repur 

nnder  5  &  6       ^^  ^  '^^  called  ATJIn  Hay  Lane,  in  that  township.   At 
59  *'  d  Ji'^'    ^^  sessions,  the  surveyor  denied  that  the  road  in  question 
Court  let  aaida    was  a  highway  for  carriages ;  but  the  justices,  thinking 
tiBcate.  they  had  no  discretion,  directed  an  indictment  to  be  pre- 

not  attach  where  ^^ned  agiunat  the  inhabitants  of  Heanor.  An  iadict- 
the  way  indicted  jQc-Qt  was  preferred  accordingly,  to  which  the  defendants 
u  not  prored  ">      ,      ,    ,  ., 

be  ■  higbwaj.     pleaded  not  guilty. 

The  case  was  tried  before  Ttndal,  C.  J.,  at  the  Derby- 
shire Spring  Assizes,  1844,  when  it  was  not  disputed 
that  the  road  in  question  was  a  bridleway,  but  the  point 
left  to  the  jury  was,  whether  it  was  a  highway  for  ca]> 
riages.     The  jury  found  a  verdict  for  the  defendants. 

In  Easter  Term,  1844,  Gale  applied  for  a  rule,  calling 
on  the  defendants  to  shew  cause,  1st,  why  the  verdict 
should  not  be  entered  for  the  Crown,  or  a  new  trial  had; 
2nd,  why  the  costa  should  not  be  piud  by  the  defendants, 
whatever  might  be  the  verdict :  which  the  Court  refused ; 
the  former  on  the  ground  that  the  statute  only  applied 
where  the  existence  of  a  highway  was  not  disputed :  Jie- 
ffina  V.  Ckedwortk  (a) :  the  latter  on  the  ground  that  the 

(a)  D  C.  &  P.  285. 
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Judge  who  tried  the  case,  and  not  the  Court,  had  the 
power  to  make  the  order  for  costs. 

On  the  23rd  of  May,  1844,  a  summons  was  taken 
out  for  the  defendants  to  appear  before  T^ndal,  C.  J.,  to 
shew  cause  why  he  should  not  certify  for  the  prose- 
cutor's costs,  pursuant  to  the  statute  (a). 

The  learned  Judge  did  not  think  that  the  facts  of  the 
case  entitled  the  prosecutor  to  his  costs ;  but,  inasmuch 
as  he  was  of  opinion  that  the  words  of  the  statute  left 
him  no  discretion  in  the  matter,  he  made  an  order  that 
the  associate  for  the  Midland  Circuit  should  attend  with 
theNisiPrius  record,  for  the  purpose  of  indorsing  there- 
chi  a  certificate  for  the  prosecutor's  costs,  pursuant  to  the 
statute.  The  certificate  was  afterwards  indorsed  ac- 
cordingly (i). 


1845. 


Thb  Queen 

V, 

Inhabitants  of 
Ubanor. 


Humfrey  and  Gale  now  shewed  cause. — This  certifi- 
cate for  costs  under  the  5  &  6  Will.  4,  c.  50,  s.  95,  was 
properly  made,  and  cannot  be  set  aside.  The  preferring 
the  indictment  was  not  a  Voluntary  act  on  the  part  of 
the  prosecutor.  The  surveyor  was  siunmoned  before 
the  justices  at  special  sessions,  under  the  94th  section  of 


(fl)  5  &  6  Wm.  4,  c.  60,  B.  95, 
enacts, "  That,  if  on  the  hearing  of 
any  such  summons  respecting  the 
repair  of  any  highway,  the  duty 
or  obligation  of  such  repairs  is  de- 
nied by  the  surveyor  on  behalf  of 
the  inhabitants  of  the  parish,  or 
by  any  other  party  charged  there- 
with, it  shall  then  be  lawful  for 
such  justices,  and  they  are  hereby 
required,  to  direct  a  bill  of  indict- 
ment to  be  preferred,  and  the 
necessary  witnesses  in  support 
thereof  to  be  subpoenaed,  at  the 
next  assizes,  to  be  holden  in  and 
for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the 


peace  for  the  county,  riding,  di- 
vision, or  place  wherein  such 
highway  shall  be,  against  the  in- 
habitants of  the  parish  or  the 
party  to  be  named  in  such  order 
for  suffering  and  permitting  the 
said  highway  to  be  out  of  repair ; 
and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of 
assize  before  whom  the  said  in- 
dictment is  tried,  or  by  the  jus- 
tices at  such  quarter  sessions,  to 
be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  act,  in 
the  parish  in  which  such  highway 
shall  be  situate,"  &c. 

(6;  Sec  2  Moo.  &  R.  445,  n. 
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1845.        the  act,  and  they,  after  hearing  the  case,  directed  that 

TBvQumN    *"^  indictment  should  be  preferred.     Costs  are  not  made 

V*  to  depend  on  success  at  the  trial     The  learned  Jud^re 

Inbftbitaiits  of  ;     ^     .      .  .  . 

Heanor.  exercised  his  discretion  before  he  granted  the  certificate; 
and  the  Court  will  not  call  in  question  the  manner  in 
which  he  has  exercised  that  discretion.  [  Wighimany  J. — 
The  Lord  Chief  Justice  said,  he  granted  the  certificate  un- 
der the  impression  that  it  was  imperative  on  him  to  do  so.] 
Where  a  Judge  certifies  that  a  trespass  was  wilful  and 
malicious,  this  Court  will  not  review  his  decision.  And 
in  Regina  v.  The  Justices  of  the  West  Riding  (a),  where  the 
justices  at  petty  sessions  allowed  a  surveyor's  accounts, 
under  the  impression  that  an  appeal  lay  to  the  quarter 
sessions,  this  Court,  afler  deciding  that  no  such  appeal  lay> 
refused  ^  mandamus  to  tiie  petty  sessions  to  review  the 
allowance ;  Lord  Denmauy  C.  J.,  said,  *^  To  unravel  the 
grounds  and  motives  whidi  may  have  led  to  tiie  deter- 
mination  of  a  question,  once  settied  by  the  jurisdiction 
to  which  the  law  has  referred  it,  would  be  extremely 
dangerous."  In  Regina  v.  The  Earl  of  Radnor  (&)  an 
application  was  made  for  a  mandamus  to  magistrates  to 
convict  a  surveyor  of  highways  in  a  penalty  not  exceeding 
5/.,  for  the  non-repair  of  a  highway,  and  to  order  the 
repair  of  the  road;  but  this  Court  reftised  to  grant  it; 
Coleridge^  J.,  observed — "  The  magistrates  are  to  ex- 
ercise a  discretion  on  the  subject;  and  the  words  '  sbaQ 
convict '  would  of  themselves  import  a  judicial  act  on 
the  part  of  the  ma^udxates."  This  road  is  admitted  to 
be  a  highway  sub  modo,  that  is,  as  a  bridle-road;  it  is, 
therefore,  a  highway  within  the  meaning  of  the  statute. 
The  interpretation  clause  (sect  5)  enacts,  that  the  word 
^^ highways"  shall  be  understood  to  mean  all  ^'roadsi, 
bridges,  (not  being  county  bridges),  carriageways, 
cartways,  horseways,  bridleways,  footwayef,  causeways, 

(a)  1  Q.  B.  R.  624.  (b)  Cited  in  9  C.  &  P.  288,  d. 
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churchwaysj    and   pavements.'*      [Patteson,  J.  —  The        1845. 
framers  of  the  act  seem  to  me  never  to  have  thought  of   thTSuben 
the  question  of  highway  or  no  highway^  but  merely  ^    ,  .  »?•      ^ 
to  the  obligation  to  repair.]     At  all  events,  as  there  are      Hbanoiu 
cases  in  which  a  Judge  may  make  such  orders,  and  the 
record  does  not  shew  on  what  ground  the  defendants 
were  acquitted,  the  Court  will  not  travel  out  of  it  to  re- 
view his  decision  on  affidavits. 

Whitehursty  contrd,   was  not  called    upon    by  the 
Court 

Lord  Denman,  C.  J. — I  think  that  the  Lord  Chief 
Justice  ought  to  have  been  told  what  had  passed  in  this 
■  Court  with  reference  to  this  clause  in  the  statute.  Other 
Judges  have  thought  with  him,  that  they  were  bound  to 
certify  under  circumstances  such  as  these.  How  the 
l^slature  intended  the  Judges  to  act  I  doncA.know,  ^ 
but  I  was  induced  to  doubt  whether  this  could  possibly 
have  been  the  intention,  by  the  very  gross  nature  of  a 
case  which  came  before  me,  where  the  party  boldly  con- 
tended, that,  whether  he  succeeded  or  not  in  making  out 
the  road  indicted  to  be  a  highway,  nevertheless  he  was 
entitled  to  have  the  costs  of  tl^e  proceedings;  a  rule 
which  would  have  the  effect  of  :o^eiing  a  premium  for 
such  indictments,  which  might  be  brought  only  to  plunder 
the  parisL  On  consideration  I  found  that  my  Brother 
PaUeson  had  held  (a),  as  we  are  now  disposed  to  hold, 
that  this  clause  only  attaches  where  the  road  indicted  is 
proved  to  be  a  highway.  If  tiiis  had  been  properly 
brought  to  the  notice  of  the  learned  Judge,  he  would 
not  have  granted  the  certificate  as  thinking  himself 
boHTid  to  do  so.  So  we  shall  not  consider  that  it  was  an 
exerdse  of  discretion  according  to  his  view  of  the  law,  as 

(a)  Reffina  v.  Chedworth,  0  C.  &  P.  285. 
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1845.        i^e  find  facts  before  us  which  were  not  mentioned  in  the 
^P^^"2^(i    affidavit  on  the  application  to  him. 


HiANOK.  Patteson,  Colebiimje,  and  Wiqhtmas,  Js.,  con- 

cunred. 

Rule  abaolute. 


January  I5tt.  -j-gj.  Qpebn  v.  The  JuBtJcee  of  Hbbtfoild8IIIBE. 

pro"S  ~^-'  ^^  ^^*®^  ^*™''  ^^■**'  Hawkins  had  obtained  a  rule, 

•"'"'"^  ■''>*"  calling  upon  the  defendanta  to  shew  cause  why  a  cei^ 

memberi,  in-  tjoroTi  should  not  issue  to  bring  up  an  order  of  quarter 

dectaion,  take  sesaions.    The  rule  was  granted  on  affidavits  stating  the 

prtinrtiepro.  foUowing  facts:— 

Therefore,  Au  Order  had  been  made  under  the  banda  and  seals  of 

pEaitdthequar.  two  juBtices  of  the  county  of  Hertford,  the  Rev.  H. 

■ni^'mo'rder  Morice,  clerk,  and  J.  G.  Fordham,  Esq.,  directing  a 

fa 'tlM^°*''"**  ^""^  of  money  to  be  paid,  by  the  surveyor  of  highways 

ment.  by  *  for  the  parish  of  Bygrave  in  that  county,  to  the  com- 

Ycjor,  ofa  por-  misffloners  of  the  Baldock  and  Boumbridge  Turnpike 

^7 tIu ^^t'  Trust,  or  their  treasurer,  under  the  4  &  5  Vict,  c  59, 

/"™r''!  ^''  ^-  1'     -^  appeal  was  entered  ag^nst  thie  order,  and 

Vict.  c.  59,  H.  came  on  to  be  heard  at  the  Hertfordshire  April  quarter 

tad  confirmed'  sesaious,  before  Thomas  Mills,  Esq.,  the  deputy  chdr- 

UsmMred*ihLt  ™*°(<i)  ""id  other  justices.    Amongst  the  justices  present 

one  of  the  coart  on  the  bench  at  the  hearing  were  the  stud  J.  G.  Fordham 

gigee  of  the  and  R.  Fitzjohn,  Esq.     Mr.  Fordham  waa  a  respondent 

fnd  that  ^.  '  '"^  ^'^  appeal,  being  one  of  the  justices  by  whom  the 

nth^i-  .r..  nne  of  oi^er  was  made ;  and  it  was  alleged,  that  he  was  seen, 


(ii)  When  the  appeal  was  called  man  of  the  leanons,  wai  a  large 
on,  it  being  Buggested  that  the  landowner  in  the  pa^h,  he  de- 
Marquis  of  Salisbury,  the  chair-     cliotMl  tr^ring  the  appeal. 
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during  the  tri&l^  in  oonversation  with  other  justices  on         i846. 
the  bench^  and,  from  his  manner  and  demeanour,  was  be-    xhbQukbn 
lieved  to  be  conversinff  on  the  subject  of  the  appeal.  ^^ 

^  •'  .  The  Justices  of 

An  affidavit  was  made  by  Mr.  Fordham,  stating,  that  Hertford- 
he  left  the  court  long  before  the  hearing  of  the  said  ^^^^^* 
appeal  was  concluded,  and  did  not  take  any  part  in  the 
determination  of  the  court  thereon.  Mr.  Fitzjohn  was 
at  the  time  a  creditor  of  the  Baldock  and  Boumbridge 
Turnpike  Trust,  and  money  was  owing  to  him  on  the 
security  of  the  tolls  of  the  said  turnpike  trust;  but  he 
allied  in  his  affidavit,  that  he  took  no  active  part  in  the 
discussion  of  the  merits  of  the  appeal,  but  merely  gave 
his  vote  as  a  magistrate,  as  he  conceived  himself  fully 
entitled  to  do ;  that,  after  the  hearing,  the  court  retired 
to  consider  their  judgment;  that  he  voted  iu  favour  of 
confirming  the  order ;  and  that  there  were  about  ten 
magistrates  who  retired,  all  of  whom,  except  two,  gave 
similar  votes. 

Wordsworth  now  shewed  cause. — An  objection  is  taken 
to  the  decision  of  the  justices  at  quarter  sessions,  on  the 
ground  that  two  justices,  who  were  present  on  the  bench, 
were  persons  interested  in  the  subject-matter  of  the  ap- 
peal The  objection,  however,  is  rebutted;  for  Mr. 
Fitzjohn,  although  a  creditor  of  the  turnpike  trust,  was 
not  so  interested  as  to  be  disqualified,  and  Mr.  Fordham 
left  the  court  before  the  appeal  was  concluded,  and  took 
no  part  in  the  final  decision  of  the  appeal.  It  is  said 
that  he  was  believed  to  have  been  in  communication  with 
the  rest  of  the  court,  who  decided  on  the  case,  on  the 
subject  of  the  appeal ;  but  a  charge  of  this  sort  against 
justices  ought  to  be  clearly  made  out,  and  not  left  to 
inference.  The  nature  of  the  conversation  here  is  only 
matter  of  surmise ;  and,  therefore,  not  sufficient  to  call 
on  a  justice  to  explain  his  conduct.     In  Regina  v.  The 
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184fi.         Cke&enfum  Comtmuioaeps  (a)  it  was  bdd,  ibai  a  ccmrt 

Th«  Qowm    ^^  improperly  conslatuted  where  the  seeaons  had  de- 

TheJiuti     of  '^^^ ''J  *  "^""^y  of  eleven  juatJccfl  agMiiBt  eight  three 

HsBTTOBD-     ofthe  majority  b^ngiaterested;  but  Poftenm,  J.,  there 

BBid,  "  I  miist  guard  myself,  however,  by  statiog,  tliat  I 

am  not  at  preeent  prepared  to  say  that^  in  a  case  where 

one  m^strate  is  interested,  and  fifty  others  are  not,  die 

proceedings  will  neoesBaiily  be  invalid :  I  cannot  go  that 

length."     In  the  present  case  the  court  was  properly 

constituted.    The  jnstjce  who  made  the  order  left  the 

court  before  the  appeal  was  de<adecl>  and  it  does  not 

appear  that  the  other  took  part  in  the  proceedings ;  at 

all  eventa,  bis  interest  was  too  remote. 

ffaiokins,  contr^  was  not  called  upon  by  the  Court. 

Lord  Denman,  C.  J. — I  am  clearly  of  opinion  that 
this  order  must  be  brought  up  for  tiie  purpose  of  b^ng 
quashed,  on  the  ground  that  both  the  gentlemen,  whose 
names  have  beep  brought  before  us,  were  disqualified 
ftom  taloDg  any  part  in  the  dednon  of  the  matter  under 
the  comdderation  of  the  court  of  quarter  sessions.  I 
think  that  Mr.  Fit^ohnwas  disqualified  in  conseqoenoe 
of  hia  being  one  of  the  creditors  of  the  turnpike  tms^ 
for  the  payment  of  certun  monies  secured  to  him  by 
mortg)^  on  that  trust,  llie  prindpk  of  my  decision 
mS^mav.  The  Cheitenham  Commusumers^a)  was,  that, 
if  any  person  took  a  part  in  a  discosedon  in  a  court  of 
justJce,  who,  at  the  lime,  had  an  interest  in  the  dedsion, 
to  be  in  one  way  or  other  affected  by  that  deciaon,  that 
was  a  drcumatance  which  vitiated  the  whole  proceeding. 
I  do  not  enter  into  any  analycds  of  possible  motives  on 
such  an  occasion ;  it  is  enough  that  a  party  interested  in 

{a)  1  Q.  B.  R.  467. 


»HIRB. 
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a  judgment  took  part  in  the  diBctission  to  induce  me  to        1845. 
declare  that,  in  my  opinion,  such  judgment  cannot  stand,     tj.^,  qvbbn 
It  is  clear  that  Mr.  Fordham  was  a  party  respon^nt  ^   .m^  j  ^'^ 
this  appeal;  he  had  made  the  order  which  was  appealed     Hvrttokd. 
against;  he  was  a  party  supporting  that  order,  and  might 
become  liable  to  costs ;  and  he  was  a  party  to  the  order 
confirming  that  which  was  then  brought  into  question* 
The  circumstances  stated  of  his  alleged  interference  in 
the  discussion  were  quite  sufficient  to  call  on  him  to  state 
distinctly  in  what  respect  it  can  be  said  he  did  not  take 
a  part  in  the  deciaon.   And,  even  supposing  he  did  not 
take  part  in  the  actual  decision  itself^  still  there  is  some- 
thing in  his  conduct  which  we  are  sorry  to  see,  for  he 

on  a  case  in  which  he  was  a  party.  It  may  be  said  that 
he  did  not  believe  himself  to  be  in  fact  a  party;  but  this 
Court  is  bound  to  be  extremely  jealous,  that  in  no  case 
whatever  should  an  interested  person  take  part  in  the 
judgment.  The  prim&  fade  case  made  out  here  to  shew 
that  he  did  so  is  not  answered  by  our  being  told  that  he 
left  the  court  before  the  case  was  concluded,  and  did  not 
actually  take  part  in  the  final  decunon ;  for  this  is  per- 
fectly oonsistent  with  his  having  influenced,  by  his  pre- 
sence and  conversation,  his  brother  magistrates  who  did 
actually  make  that  dedsion. 

Patteson,  J. — The  case  oi  Begina  v.  The  Cheltenham 
Cammissioners  {a)  has  been  cited  to  shew  that,  when  that 
case  was  before  the  Court,  I  was  of  opinion  that,  unless 
a  party  interested  formed  part  of  the  majority  by  which 
a  case  was  decided,  the  fact  of  his  interest  formed  no 
groimd  for  impeaching  that  decision.  In  that  case  I 
sappose  I  was  not  satisfied  that  the  party  interested  had 
constituted  one  of  the  majority,  and  I  seem  to  have 

(a)  1  Q.  B.  R.  467. 


SB  IBS. 
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1845.  formed  my  opinion  on  that  ground.  If  I  put  it  on  the 
T^TSil^N  ground  that  the  interference  of  the  party  interested  did 
^  .^'.  ,  iiot  extend  to  takin^c  part  in  the  actual  decision.  I  put  it 
Hbbtfobd.  on  a  very  unsound  ground.  Whether  a  court  is  pro- 
perly constituted  or  not  does  not  depend  on  whether 
parties  interested  form  part  of  the  actual  majority  of  the 
judges  deciding  the  case.  To  say  so  would  be  to  lay 
down  a  principle  at  once  dangerous  and  unsound.  When 
a  number  of  persons,  constituting  a  court,  discuss  a 
matter  before  them,  it  is  impossible  to  say  what  effect 
the  arguments  of  one  person,  whether  he  votes  or  not, 
may  have  on  the  other  members  of  the  court.  The 
question  really  is,  not  whether  he  constituted  one  of  the 
majority,  but  whether,  being  interested  in  the  result,  he 
took  any  part  in  the  proceedings.  In  this  particular 
case  it  seems  that  one  of  the  gentiemen  was  not  a  cre- 
ditor at  the  time,  but  that  he  was  one  of  tiie  respondents 
in  the  appeal,  and,  therefore,  ought  not  to  have  taken 
any  part  in  its  decision ;  and  when  it  is  said  that  the 
only  objection  to  his  conduct  on  the  bench  is  a  mere 
surmise,  and,  therefore,  not  sufficient  to  call  on  a  justice 
to  account  for  his  conduct,  the  answer  is,  that  here  there 
is  much  more  than  surmise,  for  there  is  an  affidavit, 
stating,  that,  in  the  course  of  the  inquiry,  and  while  this 
appeal  was  going  on,  one  of  the  justices  who  made  the 
order  was  in  conversation  with  some  of  tiie  other  justices 
who  formed  the  court,  and  were  to  decide  on  the  vali- 
dity of  the  order.  It  is  true,  that  no  person  heard  what 
that  conversation  was,  but  it  is  a  strong  primft  facie  case 
that,  if  he  talked  with  the  justices  while  the  matter  was 
under  discussion  before  them,  he  was  talking  with  tiiem 
on  the  subject  which  was  then  under  discussion.  If  he 
was  not  in  conversation  with  tiiem  on  this  subject,  that 
should  have  been  distinctiy  shewn,  for  the  fair  inference 
is  the  other  way.  It  is  certainly  true,  that  the  mort- 
gagee had  but  a  remote  interest  in  the  matter,  but 
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still  it  was  an  interest ;  and  though  the  act  of  Parliament        1345. 
says  that  the  money,  which  was  the  subject  of  the  order    x^Tq^k 
of  justices,  was  not  to  be  carried  to  the  c^eneral  fund,  _    ^^' 

1  ,  ,.    ,  ,  ./.iiiTT         The  Justices  of 

but  was  to  be  applied  to  the  repairs  of  the  road,  (and  so  Hbrtford- 
he  had  not  a  direct  interest  in  the  matter),  still,  as  the 
general  fimd  would  be  liable  to  the  repairs  of  the  road, 
the  smaller  the  amount  of  the  demands  made  on  that 
fund,  the  greater  would  be  the  benefit  to  the  mort- 
gagees.- 

Coleridge,  J. — I  agree  in  the  opinion  expressed  by 
my  Lord  and  my  Brother  Pattesoa,  and  for  the  reasons 
they  have  stated,  and  should  not  have  added  anything, 
but  that  I  was  not  present  when  Begina  v.  The  Cheltenham 
Commissioners  (a)  was  decided.  The  question  whether 
a  court  was  properly  constituted  is  an  a  priori  question, 
and  does  not  depend  on  what  was  the  result  of  the  de- 
cision of  the  court.  Here  one  of  the  parties  made  an 
objection  to  the  Marquis  of  Salisbury  ( J),  who  thereupon 
withdrew,  a  fact  which  shews  that  the  justices  themselves 
thought  the  objection  to  be  rightly  made  at. that  time. 
As  to  what  my  Brother  PaUeson  said  in  that  case,  he 
does  not  seem  to  me  to  have  differed  from  the  rest  of  the 
Court ;  for  though  he  guards  himself  from  saying  that 
the  proceedings  would  necessarily  be  invalidated  by  a 
magistrate,  who  may  forget  his  interest,  taking  part  in 
them,  yet  he  afterwards  seems  to  waive  that  point,  for 
he  says,  "It  is  clear  great  effect  may  be  produced  by  a 
party  being  present  and  merely  joining  in  the  dis^ 
cussion." 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion, 
it  being  the  same  which  I  expressed  in  Regina  v.  The 
Cheltenham   Commissioners, {c);   namely,  that  no  court 

(o)  1  Q.  B.  R.  467.       (6)  Ante,  p.  470,  n.       (c)  1  Q.  B.  R.  467. 
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184S.        can  be  properly  constituted  when  one  of  tlie  judges  in- 

T^B  QvtBir    **re«ted  in  the  subject-matter  of  dispute  forma  part  of  it. 

_    , "'.       .   We  ouffht  not  to  enter  into  any  discuanon  as  to  the  ex- 
TbeJuboaof  "f.  -'  ,  •, 

UnT»au»-     tent  of  mtereat  possessed  oj  the  party,  and  consider 

*  '  *  whether  it  was  sufficient  to  affect  his  own  conduct  or 
influence  the  opinion  of  others.  It  is  enough  that  he  is 
interested. 

Rule  abeolnte. 


«fter  ibewing 
Y.  to  be  hi* 
mother's  birth 
Mttlement,  cod- 

ttined  Che  fol- 

fcther;— "I 
«u  bom,  I  be- 

don,  bat  in  what 

C'llh  I  never 
w:"~Htld, 
thit  Cbeie  eii- 


pariah  the  ne- 
ceaiity  of 
making  further 
iaqnirr  into  Ibe 


hia 


The  Queen  v.  The  Inhabitants  of  Yelvebtoft. 

\JN  appeal  Rgainst  an  order  of  two  justices,  dated  I4th 
October,  1843,  for  the  removal  of  Charles  Page  the 
younger,  Anne  his  wife,  and  th^  five  children,  from 
Blaby,  in  the  coun^  of  Leicester,  to  Yelvertofl,  in  the 
county  of  Northampton,  the  sessions  confirmed  the  order 
subject  to  the  o[nniou  of  this  Court  upon  the  fi>llowing 
case: — 

'Hie  examinations,  so  far  as  they  were  material  to 
the  case,  were  as  foUows: — 

The  examination  of  the  pauper  was  to  the  effect  that 
he  bad  gained  no  settlement  in  his  own  right. 

Charles  Page,  senior,  said, "  I  believe  I  am  upwards 
of  sixty-four  years  of  age,  and  teas  bom,  I  beUeve,  m 
London,  but  in  what  parish  I  never  heard.  I  was  brought 
up  by  my  grandfather  at  Yelvertoft,  in  the  county  of 
Northampton,  from  about  the  age  of  two  years  and 
a  half,  and  never  saw  my  parents  above  three  or  ioar 
times  after  that;  and  do  not  know  where  they  belonged. 

anof  T.  (the  brother  of  C,  the  mother)  atited,  "I  believe  I  tm  filtj-nJM  ' 
LI  my  aliter,  and  jounger  [ban  me  \  ihe  waa  bom  at  Y.,  and  ia  tbe  pemNi 
certificate  now  prod  need  aa  baring  been  baptiied  at  Y.,  JnljOtb.  I7S8:" 
eianiinatioDwasaotiDBdniiflsible.  though  T.  appeared  to  be  (petlcii^toa 
have  occurred  when  be  was  about  three  ^eara  old. 
ita,  at  the  trial  of  an  appeal,  are  not  bound  Co  call  aU  the  witneaes  eia- 
juaticei ;  it  is  aufficient  if  they  can  make  oat  ■  prim!  bde  case 
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I  have  never  done  any  act  to  gain  a  settlement  in  my        1345. 
own  right   I  was  married  at  Ydvertoft  Church  on  Yel-    xhTqumn 
Tertoft  Feast  Tuesday,  when  I  was  about  twenty-six  v* 

^  .  .  ^  Inhabitants  of 

years  and  a  half  old,  to  Catherine  York,  single  woman,   Yblvebtopt. 

by  whom  I  had  six  children,  one  of  whom  is  the  pauper 

Charles  Page,  who  was  bom  at  North  Kilworth,  and  is 

about  thirty  years  old*    I  have  heard  that  my  said  wife 

was  bom  at  Ydvertoft,  where  I  remember  her  parents 

living,  and  where  I  believe  they  belonged.   I  never  heard 

the  place  of  her  settlement  was  out  of  Yelvertofl;^     She 

died  at  North  Kilworth  about  twenty-three  years  ago.** 

Thomas  York  said, ''  Ibelieve  I  am  fifty-nine  years  of 
age,  and  was  bom  at  Ydvertoft.  My  father  Samud 
York  and  my  mother  Uved  there  ever  since  I  can  recol- 
lect 1  lived  with  them  imtil  they  died  Catherine  York 
was  my  sister,  and  younger  than  me.  She  was  bom  at 
Ydvertoft ;  she  is  the  same  person  who  is  menticmed  in 
the  certificate  of  baptism  now  produced  (marked  A.)  as  "^ 

being  baptized  at  Ydvertoft  on  the  6th  day  of  July, 
1788 ;  and  the  same  person  who  was  afterwards  married 
to  Charles  Page  the  dder.  I  was  present  at  the  mar- 
riage. I  believe  my  father  Samud  York  bdonged  to 
Ydvertoft." 

The  grounds  of  appeal  were — 1.  That  the  said  order 
and  examinations  whereon  the  same  was  founded,  and 
the  notice  thereof  are  informal  and  bad  on  the  face  of 
them,  because  the  pauper  Charles  Page  the  younger  ap- 
pears in  and  by  the  said  examinations  to  be  removed  to 
his  derivative  settlement  ex  parte  matemfi,  while  it  does 
not  appear  that  any  due  examination  or  inquiry  has  been 
made  to  ascertain  that  the  said  pauper  had  no  deriva- 
tive settlement  ex  parte  patem&;  but,  on  the  contrary 
thereof,  Charles  Page  the  dder,  the  father  of  the  said 
pauper,  states  his  belief  that  he  the  sidd  Charles  Page 
the  dder  was  bom  in  London,  and  no  prim&  facie  evi- 
dence was  given  that  he  was  not  born  there,  or  that  he 
acquired  no  birth  settlement  thereby. 
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1845.  ^*  That  there  was  no  legal  or  sufficient  evidence  given 

f^    ^    ^      before  the  said  removing  magistrates,  or  shewn  in  the 
jf'  said  examinations,  that  Catherine  Page,  the  mother  of 

Yblvbrtoft.    the  said  pauper,  was  bom  in  the  parish  of  Yelvertoft. 

The  respondents  at  the  trial  proved  the  birth  of  Cathe- 
rine  Page  at  Yelvertoft  by  a  witness  not  examined  by 
the  removing  justices,  and  did  not  call  Thomas  York, 
whose  examination  is  above  set  out.  The  appellants 
contended,  that  the  order  ought  to  be  quashed  on  the 
«  objections  stated  in  the  grounds  of  appeal;  and,  also,  that 

it  was  not  competent  to  the  respondents  to  support  their 
order  without  calling  Thomas  York  as  a  witness,  he  being 
in  court,  and  the  appellants  requiring  that  he  should  be 
called. 

The  sessions  held,  that  the  examinations  were  suffi- 
cient in  respect  of  the  objections  taken  on  the  grounds 
of  appeal,  and  that  it  was  not  necessary  for  the  respond- 
ents to  call  Thomas  York  as  their  witness,  although  he 
was  in  court,  and  the  appellants  required  that  he  should 
be  called.  The  sessions  confirmed  the  said  order,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench.  If 
this  Court  shall  be  of  opinion  that  the  court  of  quarter 
sessions  were  not  justified  in  both  or  either  of  the  above 
decisions,  the  order  of  removal  and  order  of  sessions 
are  to  be  quashed ;  if  this  Court  shall  be  of  opinion  that 
the  sessions  were  justified  in  both  the  said  decisions, 
then  both  the  said  orders  are  to  stand  confirmed. 

Macaulay  and  Simpson^  in  support  of  the  order  of 
sessions. — Three  objections  are  taken  to  this  order  by 
the  appellants : — 

1.  That  the  examinations  do  not  contain  lesml  evi- 
dence  of  the  birth  of  Catherine  Page  at  Yelvertoft, 
because  the  witness,  Thomas  York,  who  proved  that 
fact,  appears,  by  comparison  of  the  date  of  Catherine 
Page's  baptism  with  his  statement  of  his  own  age,  to 
have  been  less  than  four  years  old  at  the  date  of  hei; 
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birth,  and,  therefore,  could  not  be  speaking  from  per-        i845. 
sonal  knowledge.    Bnt  there  is  no  reason  why  a.  man    xhb  Quebn 
should  not  give  evidence  of  facts  which  occurred  at  so   ...  *^* 

,  .  InbabitanU  of 

early  an  age,  provided  he  is  able  to  depose  to  his  remem-   Yblyebtoft. 
brance  of  them,  as  is  done  here ;  and,  besides,  there  is 
nothing  to  shew  that  this  witness  was,  in  fact,  so  young 
as  is  suggested,  inasmuch  as  it  depends  only  upon  his 
own  statement,  which  is  not  evidence  of  his  age  at  alL 

2.  They  object,  that  it  was  incumbent  on  the  respond- 
ents to  call  the  witness  who  was  examined  before  the  re- 
moving justices.  [Lord  Denmany  C.  J. — You  may  leave 
that  objection  to  the  other  side.  If  a  prim&  facie  case 
is  made  out,  it  is  not  necessary  to  call  every  witness.] 

3.  They  say  it  was  necessary  to  shew  an  inquiry  as  to 
the  settlement  of  the  father,  and  to  give  evidence  either 
that  no  such  settiement  existed,  or  that  none  could  be 
ascertained,  before  recourse  could  be  had  to  the  maternal 
settlement.  The  examinations,  however,  do  shew  some 
inquiry,  for  the  father  himself  is  examined  upon  the 
subject,  and  what  he  says  furnishes  no  materials  for 
pursuing  the  investigation  further;  and  the  sessions 
have  found  that  the  examinations  shewed  a  sufficient 
inquiry,  and  that  finding,  upon  a  question  peculiarly 
for  them,  namely,  whether  the  opponte  party  were  suf- 
ficientiy  informed  or  not,  will  not  be  disturbed  by  tiiis 
Court:  Begina  v.  Bridgewater  (<i),  Regina  v.  The  Be^ 
carder  ofPantefract  (i). 

But  it  is  not  necessary,  in  removing  to  the  mother's 
settiement,  to  shew  tiiat  tiiere  is  no  ascertainable  settie- 
ment of  the  fatiier.  There  is  no  authority  for  such  a 
position.  The  cases  where  a  married  woman  apart 
from  her  husband,  or  a  widow,  is  removed  to  h^r 
maiden  settlement,  are  identical  in  principle.  In  Rex  v. 
Woodsford  (c),  the  Court  said,  in  tiie  case  of  a  widow, 

(a)  10  A.  &  £.  693.      (6)  2  Q.  B.  R.  548.      (e)  Cald.  236. 
VOL.  I.  L  L  N.  S.  C. 
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1845.        proof  of  her  maiden  settlement  was  enough  in  ihe  first 

TbTqubbn    instance.     [Pattesan,  J. — That  was  because  they  treated 

^-       .  her  as  a  sinde  woman,  and  held,  that  the  onus  of  provinff 

Inhabitants  of  °  i  i  •:■         t  i_        i. 

Yblvebtoft.  the  marriage  lay  on  the  other  side.    It  Wto  not  that  she 
was  admitted  to  be  a  widow,  but  the  contrary.]  In  Bet 
y.  St.  Maryy  Beverley  (a),  (where  such  a  lemoTal  of  a 
wife  would  have  been  good,  but  that  it  appeared  in  evi- 
dence that  the  husband  had  a  settlement  in  Ipswich, 
though  the  parish  was  unknown),  Bayky,  J.,  dtes  that 
case  as  an  authority  for  removing  to  the  maiden  settle- 
ment when  there  is  no  evidence  of  any  other.     The 
same  doctrine  was  upheld  in  Bex  v.  Westerham  (i),  Bex  v. 
Byton  (o),  Bex  v.  Eduore  {d ),  and  Bex  y.  HarberUm  {e\ 
Bex  V.  St  Mary,  Leicester  (/),  and  Bex  v.  8t  Matthew, 
Bethnal  Green  {y),  will  be  relied  on  by  the  other  side. 
Tiie  rule  laid  down  in  the  latter  case  must  be  construed 
with  reference  to  the  point  of  the  decision,  which  was 
merely  that  a  derivative  settlement  of  the  father,  how- 
ever remote,  wliefi  discovered,  vnll  displace  a  settlement 
of  the  mother  acquired  by  herself.     The  terms  of  that 
rule,  which  was  infelicitously  expressed,  have  beenmis- 
tmderstood  as  an  authority  for  throwing  upon  the  re- 
spondents the  onus  of  exhausting  the  paternal  before  re- 
sorting to  the  maternal  settlement.    In  Bex  v.  i^  Mary, 
Leicester  (f),  it  was  only  decided  that  the  rule  in  Bex 
Y.  St,  Matthew,  Bethsial  Oreen(ff),   did  not  make  it 
necessary  for  the  appellants  to  negative  the  paternal 
settlement,  in  setting  up  the  mother's  settlement  in 
answer  to  the  birth  settlement  relied  on  by  the  respondr 
ents,  because   the  respondents  had  themselves    gone 
upon  the  assumption  that  no  paternal  settlement  oould 
*         be  found.     IColeridye,  J. — ^It  iiequently  happened  for- 

(a)  1  B.  &  Ad.  201.  (e)  13  Eart,  311. 

(b)  2  Bott,  108.  (/)  3  A.  &  E.  644. 

(c)  Cald.  39.  (9)  Burr.  S.  C.  482. 

(d)  Id.  371. 
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merly  that  the  respondents  were  provided  with  several         1345. 
settlements,  and  at  the  sessions  relied  on  that  by  birth    thb  Quuk 
alone.]     So  they  may  now:  Regina  v.  Latchford  (a).  ?- 

If  a  pauper  may  be  removed  to  the  place  of  birth  in  the  YELVBETorr. 
first  instance,  and  if  that  is  answered  by  proof  of  a 
maternal  settlement  without  more,  it  is  condusive  in 
favour  dtthe  respondents  here. 

J.  HUdyardy  contr^ — As  to  the  age  of  the  witness, 
it  is  an  assumption  to  eay  that  he  was  nearly  four  years 
old.  He  only  says  that  his  sister  is  younger  than  him- 
self and  that  she  was  bi4)tized  when  he  was  three  years 
akid  three  quarters  old ;  but  the  date  of  a  baptism  is 
no  evidence  of  the  time  of  birth:  Rex  v.  North  Pether- 
ten  (d).  He  might,  therefore,  have  been  only  one  year 
older  than  Us  sbter.  He  was  not  speaking  or  pretend* 
ing  to  speak  from  memory,  and,  therefore,  it  is  plain 
that  the  removing  justices  admitted  improper  evidence. 
[Cokridgey  J. — Is  the  incompetencrir  of  knowledge  an 
objection  to  an  examination?]  The  insufficiency  of 
evidence  is.  As  an  example  of  the  opposite  absurdity , 
suppose  the  question  were  as  to  the  birth  of  the  pauperis 
grand&tber,  which,  by  comparison  of  dates,  should  appear 
on  the  face  of  the  examinations  to  have  taken  place  120 
years  ago,  if  a  witness  said  ^^  I  knew  the  grandfather;  he 
was  bom  in  1725,''  it  would  clearly  be  competent  to  the 
appellants  to  take  issue  on  the  question  whether  he  was 
speaking  from  knowledge  or  only  from  belief  and  on 
auch  an  issue  prsBsumitur  pro  negante.  [Pattesan,  J. — 
There  is,  in  fiict,  no  strict  evidence  as  to  his  age;  what 
a  man  says  himself  as  to  his  age  is  not^  evidence.] 

Lastiy,  the  authorities  dted  by  the  other  side  were 
brought  before  Bayley,  J.,  in  Rex  v.  6lf.  Mary^  Sever* 
ley  (c),  and  before  this  Court  in  Regina  v.  heeii  (d),  where 

(a)  Ante,  p.  387.  (c)  1  B.  &  Ad.  201. 

(A)  5  B.  &  C.  508.  (d)  Ant^,  p.  257. 

L  l2 
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1845.  a  statement  by  the  overseer  of  the  remoYing  parish,  that 
Thb  QtJSBN  ^^  ^^  made  diligent  search  and  inquiry  as  to  the  hue- 
,  ,  ,  .^'       .  band's  settlement,  and  had  not  been  able  to  discover  it. 

Inhabitants  of 

Yblveetoft.  was  held  sufficient  without  stating  the  precise  nature  of 
the  inquiries ;  the  case,  however,  shews  the  propriety  of 
making  them.  The  power  of  removal  given  by  13  &  14 
Car.  2,  is  to  the  place  where  the  pauper  was  last  legally 
settled,  and  the  adjudication  of  the  justices  must  be  to 
that  effect.  [Cokridffe,  J. — On  the  evidence  before 
them.]  But  that  evidence  must  not  be  confined  to  a 
parish  at  hand,  which  will  give  them  the  least  trouble  to 
inquire  into.  K  a  pauper  says  he  was  bound  apprentice, 
and  served  in  parishes  A.  and  B.,  but  cannot  tell  in 
which  he  served  last,  according  to  the  respondents'  ar- 
gument, the  justices  might  settle  that  point  by  caprice, 
and  remove  either  to  A.  or  B.  at  their  pleasure ;  or,  at 
all  events,  enable  A.  to  throw  upon  B.  the  onus  of  hunt- 
ing  out  the  settlement  The  reason  why  a  removal  may 
be  made  to  a  birth  settlement  without  more  inquiry 
differs  entirely  from  the  case  of  a  married  woman.  In 
her  case  the  birth  settlement  has  been  merged,  but  not 
necessarily  in  the  other.  It  is  conceded  in  the  judg- 
ment in  Sex  v.  SL  Mary,  Leicester  (a),  that  other  set- 
tlements  ought  to  be  exhausted,  and  that  the  settlement 
of  the  mother  cannot  be  resorted  to  until  after  some 
proof  of  the  failure  of  that  of  the  father.  That  principle 
is  sustained  by  the  case  of  Regina  v.  Leeds  (ft). 

Lord  Denman,  C.  J. — It  appears  to  me  that  the 
case  of  Bex  v.  Harberton  (c)  should,  govern  our  decudon 
in  this  case.  There  the  Court  said,  '^  that  there  could  be 
no  doubt  but  that  the  evidence  offered  by  the  respond- 
ents of  the  wife's  maiden  settlement  was  prim&  fiusie 
sufficient;  and  that  it  lay  on  the  appellants  to  rebut  it 

(a)  3  A.  &  £.  644.        (6)  AxkXk,  p.  257.       (c)  13  East,  311. 
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by  giving  eyidence  of  the  husband's  settlement  in  a  dif-         i845. 

ferent  parish."    None  of  the  cases  since  decided  have     j,^^  quben 

gone  against  that  principle.     It  has  been  taken  for  *• 

granted  that  some  search  was  necessary,  as  in  Begrna  v.    Yelvertoft. 

Leeds  (a) ;   where  there  was   no   question  as  to  the 

principle,  but  the  respondents  simply  asked  us  whether 

they  had  done  enough,  and  we  thought  they  had.     So. 

in  Rex  v.  St.  Mary^  Zjeicester  (i),  they  acted  on  the 

principle  that  some  inquiry  should  be  made;  and  in 

Sex  V.  St  Mary,  Beverley  (c),  an  actual  settlement  of 

the  pauper's   father   elsewhere   was   shewn   to   exist. 

In  all  these  cases  something  was  proved  inconustent 

with  the  settlement  found  by  the  removing  justices.    It 

appears  that  what  I  said  (d)  upon  the  decision  in  Bex  v. 

8L  Matthew,  Bethnal  Green  (e),  '^that  it  was  incumbent 

upon  the  appellants  to  prove  either  the  fiither's  settle- 

ment»  or  that  inquiries  had  been  made  as  to  his  settle- 

ment»  and  that  none  had  been  found,"  is  not  borne  out 

by  the  authority  of  Bex  y.  Harberton  (/),  though  it  is 

extremely  desirable,  and  for  the  interest  of  the  respond- 

entS)  that  such  inquiries  should  be  made  before  removal 

But  in  the  case  before  us  there  is  no  evidence  whatever 

of  any  other  settlement  than  the  one  upon  which  the 

pauper  was  removed,  so  as  to  throw  upon  the  respond- 

entdy  as  prudent  men,  the  necessity  of  further  inquiry. 

The  reasoil  for  making  such  inquiiy  must  always  be 

with  reference  to  the  value  of  the  inquiry  when  made, 

and  what  could  be  got  from  it     Here  the  pauper's 

father  only  says,  *^  I  was  bom,  I  believe,  in  London ; 

but  in  what  parish  I  never  knew."    These  words  of 

surmise  as  to  what  a  man  believes  to  have  been  his 

place  of  birth  would  not  raise  any  case  calling  upon  the 

respondents  to  make  any  inqmiy  as  to  what  he  stated. 

We  must  assume,  therefore,  that  eveiy  necessary  in- 

(a)  Ante,  p.  257.  (<f )  3  A.  &  E.  647. 

(b)  8  A.  &  £.  644.  (0)  Burr.  S.  C.  485. 
(0  1  B.  &  Ad.  201.                      (/)  13  East,  31 1. 
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1845.  qniry  was  made,  and  I  see  nothing  to  induce  us  to  say 
Tbs  QunK  that  the  justices  came  to  a  wrong  conclusion,  or  were 
inhaMtants  of  ^^  justified  in  doing  what  they  have  done. 

YBLVKRTOrT. 

Patteson,  J. — I  cannot  distinguidi  this  case  from 
the  decision  in  Rex  ▼.  Harberton  (a),  that  the  onus  is 
thrown  upon  the  other  side,  as  on  the  appellants  here, 
to  rebut  the  settlement  removed  upon.  If,  on  cross-ex- 
amination before  the  justices,  it  turns  out  that  the  fiather 
had  a  settiement,  tiiey  must  follow  it  out.  In  Rex  ▼. 
St.  Mcrgi  Beverley  (h)  some  sudi  evidence  did  appear; 
it  came  out,  that  the  pauper's  fatiier  was  settied  some- 
where or  other  in  Ipswich :  so  here,  if  it  had  been 
shewn  that  he  was  settled  somewhere  or  other  in 
London,  it  might  have  been  different,  and  would 
have  tiiiown  upon  the  removing  parish  the  onus  of 
ascertaining  where.  But  here  there  was  no  evidence 
as  to  the  father,  so  the  mother's  settlement  was  relied 
on.  The  father  only  stated  his  belief,  which  can  in  no 
case  be  evidence.  The  otiier  questions  were  disposed 
of  in  the  argument. 

CoLERii>OE,J. — ^I  am  of  th^  same  opinion.  Itis  material 
to  observe,  that  the  objection  here  is  to  the  order  and 
examinations  on  the  face  of  them ;  I  do  not  think  that 
objection  lets  in  the  question  as  to  the  propriety  of  the 
decision  of  the  magistrates.  There  is  nothing  in  these 
examinations  to  shew  they  have  not  exercised  a  proper 
discretion,  nor  does  a  mere  hearsay  observation  seem  to  me 
to  call  upon  the  respondents  to  make  furtiier  inquiries. 
It  cannot  be  contended,  in  the  case  of  a  pauper  in  such 
a  condition  of  life,  so  low  and  so  poor,  that  fifly  years 
hence  inquiries  are  to  be  made  in  all  London  to  find  tiie 
place  of  his  birth.  Mere  propriety  would,  perhaps,  in 
many  cases  induce  such  inquiry  to  be  made ;  but  the 

(a)  13  Eait,  311.  (6)  1  B.  i^  Ad.  20). 
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.qaestioa  here  is,  whether  there  was  evidence  for  the        i845. 
magiBtrates  to  adjudicate  upon,  and  have  they  drawn  the    xhb  Quben 
riii^ht  conclusion.     If  so.  they  have  done  all  that  the  ,  .  .  ^' 

.  rm  .       .  ,  .  -Inhabitants  of 

statute  reqiures.      The  objection  as  to  the  propriety  of  Yslvertott. 
the  evidence  would  rather  be  subject  for  comment  at  the 
sessions ;  but  the  result  here  is,  that  there  was  evidence, 
and  that  evidence  justifies  the  discreticm  exercised  by 
the  magistrates  on  the  subject  (a). 

Order  of  sessions  confirmed. 

(a)  Wighiman^  J.,  wm  abseat 


The  Queen  v.  The  Inhabitants  of  St.  Lawrence,      January  25M. 

Appleby. 

.  VyN  appeal  against  an  order  of  two  justices  for  the  re-  Under  the  6 
moval  of  Mary  Liddle,  widow  of  George  Liddle,  and  g.^*  a  settle-' 
her  five  children,  from  the  township  of  Pollard's  Lands,  in  ^^^emclTmay 
the  county  of  Durham,  to  the  parish  of  Saint  Lawrence,  ^  K»i°«*  ^^^^ 

A       11-       1  ^TTT-  111         •     .  a^'otfi/ occupa- 

Appleby,  m  the  county  of  Westmoreland,  the  sessions  tion  of  land,  it 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  of',^,7p'.M  by 
on  the  following  case:-  Zm^^fl^ 

The  examinations  on  which  the  oriirinal  order  was  words "  sepa- 
made  stated,  that,  in  February,  1829,  one  Sedgwick  had  tuct"  in  that 
demised  to  Robert  Spence  and  George  Liddle,  deceased,  'S^^  "  dlllS- 
(the  pauper's  husband),  a  farm  rituate  in  the  appellant  "'B-J?'***  ®' 
parish,  consisting  of  a  separate  and  distinctdwelling-house, 
and  about  seventy  acres  of  land,  for  the  several  terms  of 
three  years,  three  years,  and  one  year,  at  and  for  the  rent 
of  76L  for  the  first  term  of  three  y^ars,  and  80/.  for  the 
remaining  terms  of  three  years  and  one  year  respectively ; 
that  Spence  and  Liddle  together  occupied  the  premises  so 
demised  for  the  first  term  of  three  years,  at  the  expiration 
of  which  they  gave  up  possession ;  and  that  Liddle  resided 
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1845.         and  slept  on  the  premues  daring  that  tune;  thattiie  land, 
TUB  QiTsiit    independently  of  the   dwelling^ouse,  waa  worth  601 
^^         a  year;  and  that  the eaiA  George  Liddle,  in  each  of  the 
St  Law-      years  during  which  he  occupied  the  land  jointly  with 
AprLUT.      Spence,  paid  his  proportion  of  the  rent  for  it,  independ- 
ently of  the  dwelling-house,  to  the  amount  of  30^ 

An  appeal  was  entered,  and  at  the  trial,  on  tiie  UeU 
abore  stated  being  proved,  the  sesfflons  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  ques- 
tion whether  or  not  the  scud  George  Idddle  guned  a 
settlement  in  the  parish  of  St.  Lawrence,  Appleby,  un- 
der the  renting  and  occupatton  in  the  examination  men- 
tioned. If  this  Court  shall  be  of  ofunion  in  the  affirm- 
ative, then  the  order  of  sessione  is  to  be  confirmed ;  if 
in  the  negative,  to  be  quashed. 

W.  If.  Watson,  in  support  of  the  order  of  sesaionB. — 
The  language  of  the  second  section  of  the  6  Geo.  4,  c. 
57  (a),  dearly  means  that  a  dwelling-house  or  building 
is  not  to  be  subdivided,  so  as  to  create  varionB  settle- 
ments ;  but  that  land  may  be  subdivided  for  that  pur- 
poae,  if  each  portion  is  of  the  requisite  value.  [Here 
he  was  stopped  by  the  Court.] 

Archboid,  contriL — The  settlement  relied  oq  1^  the 
rei^Mwdente  is  by  renting  a  tenement  under  the  6  Geo. 


(a)  Section  2  providu,  "That  boD&  fide  rented  by  nich  penoa 

nopenon  ihitll  uquire  a  «ettle-  inmchpariiliOT  tov(ithip,>taiid 

nent  in  taj  pariili  or  township  for  the  mm  of  lOL  a  year  at  the 

mBinlaiiung  iu  owD  poor,  by  or  leaat,  for  the  term  of  one  whole 

by  retMH)  of  lettling  upon,  rent-  year;  iior  unless  such  house,  or 

Ing,  or  paying  parochial  rate*  for  building,  or  land  shall  be  occupied 

■uy  tenement,  Dot  being  his  <ir  under  Buch  yearly  hiring,  and  the 

her  own  proper^,  unless   such  rent  for  the  same  to  the  amount 

tenement  shall  consist  of  a  lepa-  of  IM.  actually  paid,  for  Ihe  term 

Tats  and  distinct  dwelling-houss  of  one  whole  year  at  the  leaat" 

or  bttiUing,  or  of  land,  ot  of  both,  &c. 


HILARY  TERM,  8  VICT. 


487 


4>  c  57j  8.  2 ;  and  the  question  is,  whether  a  joint  oc- 
cupation of  land  will  satisfy  that  statute.  It  is  sub- 
mitted,  that  it  will  not  That  section  requires,  that,  to 
confer  a  settlement  by  renting  a  tenement,  such  tene- 
ment must  consist  of  a  separate  and  distinct  dwelling^ 
house  or  buUduiff^  or  of  landy  or  of  bothy  bon&  fide  rented 
by  such  person,  in  such  parish  or  township,  at  and  for 
the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one 
whole  year  &c.  The  respondents  have,  therefore,  to 
contend,  that  the  words  **  of  land  "  in  the  section  men- 
tioned are  independent  of  the  words  '^  separate  and  dis- 
tinct;^ and  that  these  latter  refer  to  a  ^'dwelling-house 
or  building^  only.  [Lord  Denman^  C.  J. — ^It  certainly 
looks  as  if  the  act  left  it  in  that  way.]  The  section  seems 
to  intend  that  the  occupation  shall  be  similar  in  all  cases ; 
as,  in  the  following  sentence,  it  provides,  that  ''the  house, 
or  building,  or  land  is  to  be  occupied  under  the  yearly 
hiring"  &e.  Besides,  the  statute  is  remedial,  and  is, 
therefore,  to  be  construed  liberally,  and  with  a  view  to 
furthering  the  remedy  intended  by  it:  3  Hep.  7  b.  Its 
general  object  was  to  carry  out  more  effectually  the 
provisions  of  the  59  Oeo.  3,  c  50,  which  was  passed, 
according  to  the  preamble,  in  consequence  of  "  the  many 
disputes  and  controversies  which  had  arisen  respecting 
the  settling  of  poor  people,  in  parishes  in  England,  by 
the  renting  of  tenements."  One  of  the  most  frequent  of 
these  was  in  questions  of  settlements  arising  out  of  a  joint 
occupation  of  one  tenement.  The  object  of  the  statute 
applies  as  well  when  land,  as  when  a  dwelling-house  is 
the  subject  of  the  tenement.  A  similar  liberal  construc- 
tion of  an  act  (56  Oeo.  3,  c.  139,  s.  2)  was  adopted  in 
Rex  y.  Threlkeld  (a> 


V. 

Inhabitants  of 
Stc  Law- 
ben  c>. 
Applbby. 


Lord  Denman,  C.  J. — The  legislature,  in  the  pro- 


(a)  4  B.  &  Ad.  229. 
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1845.        Tinoiifl  of  tliiB  statute,  aeeins  Btadioudy  to  have  aycnded 
the  oonstniction  for  which  the  appeUants  coniend. 


Ths  Qvvbn 

Inhabitante  of  PaTTESON,  CoLERIDOE,    and  WlGHTMAN^  Js.,   OOn- 

St.  liAW-  J 

»BNCB,       curred. 
Applvby.  Order  of  eeaaioiis  confirmed. 


January  25th.  ThE  QuEEN  V.  JeNNINGS  and  PeXTON. 

Upon  motion  IhIS  was  an  application  by  the  pariah  offioers  of 

i^fo^iSSr^  Sutton-on-Derwent,  in  the  Eaat  Biding  of  Yorkshire, 

against  orer-  £)r  ^  fole  callinfiT  on  the  defendants,  oyerseers  of  the 


poorofatwrtth  township  of  Storwood,  in  the  same  riding,  to  shew 
oondortln  inf ~  causc  whj  a  criminal  information  should  not  be  filed 
dncing  a  panper  ^^gg,^j^  them  for  alleged  misconduct  in  the  discharge  of 

to  remoTC  to        ^^  '^  o 


another  parish,    their  duty* 

foaed  the  ap-  It  appeared  from  the  affidayit  of  Wilson  Allison,  a 
oTCTimrtanas*'  P^uper,  that  he,  with  his  wife  and  children,  had  redded 
were  shewn  re-   in  Storwood,  and  rented  a  cottaire  there  of  one  Webster ; 

quiring  its  '  , 

prompt  inter,  that  in  August,  1842,  being  unwell  and  unable  to  main- 
tb^'^^l^^  to  tain  his  family,  he  applied  to  the  parish  officers,  and  was 
^ctm"'?^  ^7  relieved  by  them  for  one  month,  and  that  he  again  applied 

for  and  obtained  relief  from  them  in  March,  1843.  At 
Midsummer,  1843,  he  receiyed  notice  to  quit  his  cottage 
at  the  Michaelmas  following,  Webster  stating  that  the  pa- 
rish had  urgedhim  to  get  Allison  out  of  his  house,  because 
he  had  caused  considerable  expense  to  the  parish ;  and 
on  the  22nd  of  February,  1844^  he  was  turned  out  of 
his  cottage.  The  parish  officers  afterwards  took  them  a 
cottage  in  Storwood  for  a  short  time,  recommending 
them,  however,  to  go  elsewhere,  to  Sutton.  In  June,  an 
order  was  obtained  by  Jennings  and  Pexton,  the  then 
overseers  of  the  poor  of  Storwood,  for  the  removal  of 
Allison  and  his  family  from  Storwood  to  Sutton ;  which 
order  was  quashed  on  appeal  at  the  Midsummer  Ses- 
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rions.    In  September,  Alliflon  was  again  examined  as  to        i846. 
his  place  of  settlement;  and  another  order  was  obtained    xhTquT' 
for  the  removal  of  him  and  his  family  to  Sutton,  which  «• 

order,  he  belieyed,  was  never  served.  In  October, 
Allison  applied  to  Pexton  for  relief^  which  he  received ; 
when  Pexton  told  him  he  had  better  go  in  the  night 
with  his  family  to  his  wife's  relations  at  Sutton.  That 
Padget,  a  person  in  the  employ  of  Jennings,  gave  them 
accommodation  in  his  house  for  a  short  time ;  but  stated, 
that  he  was  unable  to  continue  it  for  fear  of  incurring 
the  displeasure  of  his  master.  That,  therefore,  they 
were  obliged  to  leave  his  house,  and  went  to  Sutton. 

Paskley,  in  support  of  the  application. — The  facts 
stated  are  sufficient  to  induce  the  Court,  in  the  exercise 
of  its  discretion,  to  grant  a  criminal  information.  Ac- 
cording to  Nolan,  '^  overseers  may  be  punished  for  most 
breaches  of  tiieir  duty  by  information  or  indictment, 
notwithstanding  that  a  particular  punishment  is  created 
by  statute,  and  a  specific  method  of  recovering  the 
penalty  is  pointed  out ;  for  their  disobedience  of  the 
statute  is  a  contempt  of  the  law ''(a).  The  Court  has 
granted  criminal  bformations  against  overseers  in  several 
instances :  in  Rex  v.  Herbert  {b),  for  procuring  a  mar- 
riage to  change  a  settlement;  in  Rex  v.  Tarrant  (c), 
for  procuring  a  pauper  to  marry  another  pauper  with 
child  of  a  bastard;  in  Rex  v.  Watson  (cQ,  for  procuring 
a  soldier  to  marry  a  poor  woman  who  was  an  idiot,  and 
chaigeable  to  the  parish.  In  Rex  v.  Barrat  {e)  the 
reason  the  Court  refused  a  criminal  information  was, 
that,  although  the  parish  officers  had  acted  improperly  in 
the  discharge  of  their  duty,  it  was  not  shewn  that  they 
acted  fix>m  corrupt  motives. 

(a)  2  Nolan,  P.  L.  474.  {d)  I  Wilson,  41. 

(6)  2  Ld.  Ken.  466.  \e)  Dougl.  465. 

(c)  4  Burr.  2106. 
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1846. 


The  Qubbn 

9. 

Jbnnings. 


Williams,  J. — The  only  question  here  is,  whether 
sufficient  reason  has  been  shewn  to  justify  proceeding  by 
criminal  information.  The  Court,  generally  speaking, 
as  one  material  ingredient  in  granting  such  appUcations, 
requires  to  be  satisfied  that  its  prompt  interference  is 
requisite  to  prevent  a  breach  of  the  peace.  That  has 
not  been  shewn  on  the  present  occasion.  Or  if  it  had 
been  made  out  to  my  satisfaction,,  that  the  expenses 
attending  a  criminal  information  would  be  lighter,  so 
that  the  parties  might  more  easily  obtain  redress  by  in- 
formation  than  by  indiotmenl^  that  aigument  might  haye 
had  great  weight  with  me.  But  that  is  not  so ;  for  here, 
if  an  indictment  were  found  at  the  assizes,  and  removed 
into  this  Court  by  certiorari,  and  then  sent  down  to  be 
tried  as  a  Nisi  Prius  record,  the  expenses  even  then 
would  be  nearly  identical  I  do  not,  therefore,  see  any 
mgent  cause  to  take  this  case  out  of  the  ordinary  course 
of  proceeding,  namely,  by  indictment. 

Rule  refused. 


Jan.  29M. 

WliAraa  peer 
had  been  ar- 
rested b  J  a 
warrant  of  two 
justices,  and 
bound  by  re- 
cognisances 


Ex  parte  Lord  Oiffobd  and  Others. 

■1  HIS  was  an  application  for  a  certiorari  to  remove 

into  this  court  a  certain  recognisance  for  keeping  the 

peace,  entered  into  by  Robert  Francis,  Baron  Gifford, 

and  by  Henry  Richmond  Jones  and  Frederick  Cripps, 

with  two  sure-    Esquires,  his  sureties,  for  the  purpose  of  having  it 

ties  to  keep  the  _     _ 

peace,  the  quashed. 

anapplTcation        ^*  appeared  on  affidavit  that  Lord  Gifford,  in  conse- 

for  a  oertior^  qucncc  of  a  dispute  as  to  the  right  to  hunt  a  particular 

reoognisances,  covcr,  having  used  threatening  language  agunst  Tho- 

of  tiie  jiuticM  inas  Morland,  Esq.,  of  Sheepstead  House,  in  the  county 

having  no  jn- 

risdiction  in 

SQch  a  case),  as  the  applicant  was  not  in  custody ;  and,  in  the  event  of  its  being  necessary 

to  enforce  the  recognisances,  their  validity  would  be  tried  in  another  way. 
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of  Berks,  and  there  being  good  grounds  for  believing  1345. 
that  a  breach  of  the  peaoe  was  intended  to  be  committed  gT^'arte 
by  Lord  Gifford  on  Mr.  Morland,  an  information  was  Lord 
laid  on  the  20th  of  December  bj  Philip  Pusey,  Esq.,  be- 
fore the  Earl  of  Radnor  and  the  Reverend  John  Francis 
Cleaver,  derk,  two  justices  of  Berkshire,  who  issued 
their  warrant,  and  entrusted  the  execution  thereof  to 
W.  Darby,  who  was  specially  sworn  in  on  the  occaiuon. 
The  warrant  was  indorsed  by  a  Gloucestershire  magis- 
trate, and  Lord  Grifford  was  taken  into  custody.  He 
never  objected  to  obey  the  warrant,  and  he  was  brought 
before  the  magistrates  at  Farringdon,  where  the  case 
was  fully  gone  into.  He  declined  making  any  state- 
ment before  the  magistrates,  nor  at  any  time  did  he  ob- 
ject to  the  jurisdiction  or  proceedings,  or  daim  privilege 
of  peerage.  It  appeared,  however,  that,  since  the  hear- 
ing, he  had  applied  more  than  once  for  a  copy  of  the  in- 
formatioufif,  without  success. 

/.  W.  Smithf  in  support  of  the  application. — It  was 
out  of  the  jurisdiction  of  the  justices  to  receive  recog- 
nisances in  the  case  of  a  peer  of  the  realm.  In  4  BL 
Com.  253,  it  is  laid  down  that  **  a  peer  or  peeress  can- 
not be  bound  over  in  any  other  place  than  the  Courts 
of  King's  Bench  or  Chancery ;  though  a  justice  of  the 
peace  has  a  power  to  require  sureties  of  any  other  per- 
son being  compos  mentis  and  under  the  degree  of  no- 
bility." The  same  doctrine  is  to  be  foimd  in  Dalton,  c. 
68 ;  Lambard's  Eirenarcha,  p.  88 ;  and  Comer's  Crown 
Practice,  p.  18.  The  only  authority  where  a  doubt  is 
cast  upon  it,  is  in  Hawkins,  P.  C.  b.  1,  c.  28,  s.  5,  wher^ 
after  stating  that  the  surety  of  the  peace  ought  to  be 
granted  against  any  person  whatsoever,  under  the  degree 
of  nobility,  he  says,  that  *'  the  safest  way  of  proceeding 
against  a  peer  is  by  complaint  to  the  Court  of  Chan- 
cery or  King's  Bench." 
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1845.  But  there  is  also  strong  reason  for  believing  either 

Ez  parte  ^^  there  was  no  information  in  this  case,  or  that  it 
Lord  ^as  insufficient  to  give  the  justices  jurisdiction  to  take 
the  recognizances^  and  that  is  a  good  ground  for  this 
application ;  Regina  v.  Dunn  (a) :  ^ere  the  Court  went 
into  the  circumstances  of  the  case,  and,  conddetjng  the 
artides  insufficient^  quashed  them.  A  certiorari,  in  such 
a  case»  like  a  habeas  corpus,  is  rather  of  right  than  di^ 
cretion,  and  ought  to  issue  the  moment  the  Court  sees 
injustice  will  be  done  by  refusing  it. 

Poihleyi  for  the  justices,  shewed  cause  in  tiie  first  vor 
stance. — ^Even  if  tiie  jurisdiction  were  doubtful,  the 
Court  in  its  discretion  will  not  interfere  under  these  dr- 
oumstances,  and  as  the  party  is  not  in  custody.  Bat 
there  is  no  privilege  of  peerage  in  such  proceedings. 
The  dictum  of  Blackstone  is  unsupported  by  authority. 
His  reference  is  to  Hawkins  alone,  who  says  it  is  the 
safest  WBj  of  proceeding,  relying  probably  on  dicta  in 
old  cases,  when,  perhaps,  the  power  of  ordinary  magis- 
trates was  not  sufficient  to  enforce  tiieir  warrant  agaixist 
a  peer.  Hawkins  refers  to  Lambard,  who  says,  '^  If  a 
man  have  cause  to  require  the  peace  against  a  lord,  he 
for  so  small  a  cause  is  not  to  be  arrested  (as  I  take  it) 
by  warrant  from  a  justice,  nor  yet  by  a  supplicavit  out 
of  the  Chanceiy.  But  the  Lord  Chancellor  may,  in 
such  a  case,  grant  to  the  party  a  subpoena  against  that 
lord  for  it,  as  it  seemeth  by  35  Hen.  6,  Fitz.  tit.  Sub- 
poena,  20."  That  autiiority,  however,  does  not  bear  out 
his  statement,  as  it  only  seems  tiiat  the  subpoena  issued 
there,  because  the  sherifT  did  not  dare  to  execute  the 
supplicavit  He  also  cites  Brooke,  tit.  Contempt,  6; 
but  that  authority  does  not  support  him.  [He  cited,  also^ 
Stat  3  Edw.  1,  c  1 ;  Com.  Dig.  ^'  Justice  of  the  Peace," 
B.  4;  Fitzherbert,  J.  P.  222,  223.] 

(a)  12  A.  &  E.  599. 
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• 

Williams^  J.,  (stopping  him). — I  do  not  think  it  is  1846. 
necessary  to  consider  these  apices  juris,  as  I  see  no  reason  £z  parte 
for  my  interference  in  this  case,  on  two  grounds : — ^first,  qiJ^^^. 
the  party  applying  is  not  in  custody,  so  there  is  no  great 
urgency  in  the  matter.  In^tiecBae  of Beffina  Y.Dunn  {a), 
the  party  was  in  custody,  and  being  so,  according  to  the 
never  failing  rule  and  practice  of  the  Court,  we  thought 
we  were  bound  to  see  whether  there  were  suffident 
grounds  for  his  detention.  Secondly,  if  these  recogni* 
canoes  be  void  in  law,  as  contended,  in  the  event  of  it 
being  necessaiy  to  put  them  in  force  against  these  par- 
ties, (which  I  lanst  it  will  not,  and  cannot  help  express- 
ing a  hope  tiiat  time  and  opportunity  for  reflection  will 
prevent),  the  proceedings  may  be  resisted,  so  tiiat  the 
validity  of  the  recognizances  will  come  in  question 
without  bringing  tiiem  up  here;  and  it  will  then  be 
seen  whetiier  the  ma^trates  were  or  were  not  justified 
in  requiring  them.  If  tiie  recognizances  axe  void,  the 
parties  will  not  be  damnified. 

Rule  refiued. 

(a)  12  A.  &  E.  599. 
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1845. 

The  Queen  v.  The  Kev.  W.  B.  Wboth  and  J.  Rich^ 
Jan,  30M.  Clerks. 

An  order  on  X  HIS  was  a  rule  Calling  upon  the  Rev.  William 
fiidie"of  a  bas.  Bruton  Wroth,  clerk,  and  the  Bey.  John  Bich,  deik^ 
W«^^  to*^  *^^  ^^  *®  keepers  of  the  peace  and  justices  in  and  for 
the  mother  un-  the  county  of  Buckingham,  to  shew  cause  why  a  writ  of 
Vict.  c.  101,  certiorari  should  not  issue  to  remove  into  this  Court  a 
that  tbe^evf.  ^  Certain  order  of  bastardy  under  their  hands  and  seals,  in 

^t^of  tiicbirth  ^^^^ **"^*  ^^  ^™^®  might  be  quashed. 

of  the  child  was       The  order  in  question  was  as  follows : — 

taken  on  oaih;  «"dix«a  •  i«i-»«- 

and,  generally,  15UCK8,  to  Wit — At  a  petty  scssions  of  her  Ma- 

SouiJTaUte  ^  jesty*s  justices  of  the  peace  for  the  county  of  Budking- 
that  the  eri-       ham,  holdeu  in  and  for  the  Ivin&:hoe  division  of  the 

dence  on  which     ,  ,        ,      ,       ^  ^ 

it  is  founded,  if  three  hundreds  of  Cottesloe  in  the  county  of  Buckings 

he  supported  ^°^>  ^^  ^®  town-hall  in  Ivinghoe,  in  the  said  division 

hLrSie^on  *^^    county,   on  the  4th  day  of  November,   1844, 

oath;  and  before  US   the    Rev.   William  Bruton  Wroth,  derl^ 

will  not  be  cmd  the  Bev.  John  Bich,  clerk,  two  of  her  Majesty's 

^dh^renci  j^tices  of  the  peace  for  the  said  county, 
to  the  language       «  Whereas  one  Mary  Stilton,  sinde  woman,  reffldinir 

of  the  statute.  .  . 

at  the  parish  of  Wingrove  within  this  divimon  and 
county,  did,  on  the  7th  day  of  October,  1844,  having 
been  delivered  of  a  male  bastard  child  within  twelve 
calendar  months  prior  thereto,  make  application  to  Wil- 
liam Jenney,  Esq.,  one  of  her  Majesty's  justices  of  the 
peace  usually  acting  for  tiiis  division  and  county,  for  a 
summons  to  be  served  on  one  Thurston  Earthrowl,  of 
No.  13,  Elizabeth-terrace,  Liverpool-road,  Islington,  in 
the  county  of  Middlesex,  carpenter  and  joiner,  whom 
she  alleged  to  be  tiie  fatiier  of  the  said  child,  and  the 
aaid  justice  thereupon  issued  his  summons  to  the  said 
Thurston  Earthrowl,  to  appear  at  a  petty  session,  to^ 
holden  on  this  day  for  this  division  and  county,  to  an- 
swer her  complaint  touching  the  premises.  And  whereas 
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the  said  Thurston  Earthrowl  having  been  duly  served        i845. 
-with  the  said  summons  within  forty  days  from  the  pre-    xhTqumn 
sent  time,  and  being  now  present,  and  the  said  Mary  ^' 

Stilton  having  now  iq>plied  to  us  the  justices  in  petty 
sessions  assembled  for  an  order  upon  the  said  Thurston 
Earthrowl,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  it  being  now  proved  to  us, 
in  the  presence  and  hearing  of  the  said  Thurston  Earth- 
rowl, that  the  said  child  was  within  six  calendar  months 
before  the  passing  of  an  act  passed  in  the  eighth  year  of 
the  reign  of  her  present  Majesty,  intituled,  ''An  act 
for  the  further  amendment  of  the  laws  relating  to  the 
poor  in  England,"  that  is  to  say,  on  the  Slst  day  of 
March,  1844,  bom  a  bastard  of  the  body  of  the  said 
Maiy  Stilton;  and  we,  having,  in  the  presence  and 
hearing  of  the  said  Thurston  Earthrowl,  heard  the 
evidence  of  such  woman  upon  oath,  and  such  other 
evidence  as  she  hath  produced,  and  having  also  heard 
the  said  Thurston  Earthrowl,  by  his  attorney,  and  the 
evidence  of  the  said  Mary  Stilton,  the  mother  of  the 
said  chad,  having  been  corroborated  in  some  material 
particukr  by  other  testimony  to  our  satisfaction,  do 
hereby  adjudge  the  said  Thurston  Earthrowl  to  be  the 
putative  father  of  the  said  bastard  child,  and,  having 
regard  to  all  the  drcumstances  of  this  case,  we  do  now 
hereby  order,  that  the  said  Thurston  Earthrowl  do  pay 
unto  the  said  Mary  Stilton,  the  mother  of  the  said  bas- 
tard child,  so  long  as  she  shall  live  and  shall  be  of  sound 
mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  or  to  the  person  who  may  be 
appointed  to  have  the  custody  of  such  child  under  the 
provisions  of  tiie  said  statute,  the  sum  of  two  shilUngs 
per  week,  from  the  said  7th  day  of  October  last,  being 
the  day  upon  which  such  application  was  made,  until 
the  said  child  shall  attain  the  age  of  thirteen  years,  or 
shall  die,  or  the  said  Mary  Stilton  shall  marry. 

VOL.  I.  MM  N.  s.  c. 
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1845.  *'  And  we  do  hereby  further  order  the  said  Tharston 

TBEOuBni    ^Earthrowl  to  pay  to  the  said  Mary  Stilton  the  sum 
«•  of  2L  Is.  6d.,  being  the  costs  incurred  in  obtaining 

this  order^  and  lOf.  for  the  midwife. 

*^  Given  under  our  hands  and  seals,  at  the  sesmcms 
aforesaid 

**  John  Rich.        (l.  &) 
"W.E.  Wroth.    (L.a)" 

Archbold,  in  moving  for  the  rule,  took  the  following 
objections  to  the  order: — L  That  it  did  not  shew  that 
the  application  had  been  made  by  the  mother  to  a  jus- 
tice of  the  petty  sessions  in  the  division  in  which  she 
resided.  2.  That  it  did  not  state  that  the  child  was 
bom  within  six  montiis  before  the  pessdng  of  the  act 
3.  That  it  did  not  appear  that  the  justice,  before  whom 
the  original  application  was  made,  was  a  justice  of  the 
county.  4.  That  it  did  not  state  that  the  evidence 
was  heard  upon  oatL  6.  Nor  that  any  complaint 
had  been  made  to  the  justices.  6.  Nor  at  what  time 
the  mother  was  delivered  of  the  child.  7.  That  it 
recited  an  application  for  an  order,  and  not  an  applica- 
tion that  evidence  should  be  heard.  8.  That  it  did 
not  shew  in  what  material  particular  the  evidence  of  the 
mother  had  been  corroborated. 

Keane  now  shewed  cause.— 1.  The  direction  in  the 
3rd  section  of  the  7  &  8  Vict  c  101,  that  application 
shall  be  made  to  a  justice  of  the  peace  '^  acting  for  the 
petty  sessional  divicdon  of  the  county"  is  not  imperative: 
Faley  on  Convictions,  p.  24,  and  the  cases  there  dted. 
The  case  of  Begina  v.  Martin  (a)  will  be  referred  to  on 
the  other  side,  but  it  is  distinguishable ;  for  the  language 
of  the  94th  section  of  the  5  &  6  Will  4i,  c.  50,  is 

(a)  2  Q.B.R.  1037,0. 


r 
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more  exprees.    An  order  directing  an  indictment  to  be        1845. 
preferred  for  the  neglect  to  repair  a  highway,  is  a  mat«    ^,  Qussn 
ter  that  requires   both  solemn  defiberation  and  loeaL      ^  *- 

••  •       •  Weoth. 

knowledge,  and,  as,  nntil  the  late  decision  in  ihe  case  of. 
Regina  v.  Heanor  (a),  it  was  sapposed  that  the  costs 
must  in  any  event  faU  on  the  parish,  it  was  a  matter 
that,  in  every  sense,  affected  local  interests  of  a  public 
nature.  An  order  of  bastardy  on  the  other  hand,  under 
this  statute,  is  a  private  matter,  in  which  local  interests 
are  nbt  concerned  at  alL  Further,  the  phraee  ^' petty 
sesnonal  division "  has  not  any  legal  meaning;  it  is  not 
to  be  found  in  Burn  or  Archbold;  and  neither  ex- 
pressly, nor  by  equivalent  words,  is  any  meaning  affixed 
to  it  in  the  9  Gteo.  4,  c.  43,  save  in  the  marginal  note 
to  sect.  6,  which  mai^ginal  note  is'  no  part  of  the  act* 
2.  The  second  objection  is  met  by  the  express  finding 
of  the  birth  of  the  child  within  the  statutory  time.  ^. 
To  the  third  objection  it  is  answered :— Ist.  That  the 
words  of  the  statute  have  been  followed.  2ndL  That 
the  Court  will  presume  that  a  justice  so  acting  was  a 
justice  of  the  county,  drd.  That  the  order  is  right  on 
the  authority  of  Rex  v.  Dobbyn  (6)  and  Rex  v.  Andover{c\ 
4.  With  regard  to  the  fourth  objection,  the  order 
states  that  the  evidence  of  the  mother  was  taken  upon 
oath;  and  the  other  evidence  may  not  have  been  such  as 
could  have  been  so  taken;  for  instance,  it  may  have  con- 
sisted of  the  admission  of  the  father.  [Wightman^  J. — 
The  &ct  of  the  birth  must  be  proved;  the  evidence 
of  the  mother  spoken  of  in  this  order  relates  to  the 
question  of  who  was  the  father.]  The  language  of 
the  statute  has  been  followed,  and  that  language  must 
mean  in  the  order  what  it  means  in  the  statute;  if, 
therdbre,  the  lao^age  of  the  statute  does  include  and 
import  that  the  evidence  must  be  taken  on  oath,  the 

(a)  Ante,  p.  466.        (h)  1  Salk.  474.         (c)  Cald.  373. 

M  M  2 
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1S45.        order  does  state  it  to  have  been  so  taken ;  if  the  lan- 
.^    "        .  emee  of  the  statute  does  not  include  and  import  that 

The  Quun     ^     ^  ^ 

V.  the  evidence  shall  be  taken  on  oath,  then  there  is  no 

necessity  for  such  an  allegation. 

Archboldf  oontriL — It  is  laid  down  in  Palej  on  Con- 
victions, that  a  conviction  before  justices  must  be  on 
oath,  and  it  is  well  known  that  an  order  of  bastardy  and 
a  conviction  have  the  same  requisites  of  completeness. 
Then  the  recent  cases.  In  re  Jotus  (a),  Inre  Tordqft{b), 
and  In  re  Qrcy  (c),  shew  that  the  evidence  must  be  taken 
on  oath*  The  act,  (4  Greo.  4,  c  34,  s.  3),  under  which 
those  decisions  were  given,  requires  a  complaint  upon 
oath;  but  does  not  say  that  the  evidence  at  the  heating 
of  the  complaint  shall  be  taken  on  oath,  yet  it  was  held 
to  be  essentiaL 

WiGHTifAN,  J. — That  is  so.  Those  cases  are  di- 
rectly in  point.    The  omission,  therefore,  in  this  case  b 

fatal. 

Rule  absolute. 

(a)  Ant^,  p.  3.        (i)  Ant^,  p.  171.         (c)  Ant^,  p.  354. 
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Jan.  30tA. 


I 


The  Queen  v.  The  Justices  of  Cobnwall. 
(Penetn  v.  Falmouth). 

N  Michaelmas  Tenu  last,  Jf.  Smith  had  obtained  a  Twojnstioes 
role  nisi  calling  on  the  defendants  to  shew  caose  why  ^^  Voider 
an  order  of  two  justices  of  the  county  of  Cornwall,  and  ^^^  '^^^ 
an  order  of  two  justices  of  the  borough  of  Falmouth,  pauper  to  tbo 
adjudicating  the  settlement  of  Elizabeth  Worsdale,  a  asylam,  under 
lunatic  pauper,  (under  the  9  Greo.  4,  c  40  (a) ),  should  ^®^;  \C4^ 
not  be  brought  before  this  Court  by  certiorari  for  the  oonnty  joatices, 

,  under  lection 

purpose  of  being  quashed.     The  order  of  the  county  42  of  the  same 

actf^made  an 
order,  reciting 
the  former  order,  and  adjudicating  the  settlement  of  the  pauper.    On  cause  shewn  against 
a  ruk  for  removing  the  latter  order  by  certiorari : — 

Heldj  that,  inasmuch  as  the  first  order  was  bad,  being  made  by  justices  who  had  no 
jurisdiction  to  remove  to  the  county  lunatic  asylum,  the  second  oMer  was  bad  also,  not- 
withstanding the  provision,  in  section  42,  that  such  order  may  be  made  where  a  pauper  is 
confined  in  the  asylum  "  under  any  order  of  any  justices." 


(a)  Section  42  provides,  that 
**  where  the  legal  settlement  of 
any  insane  person  confined  under 
any  order  of  any  two  justices  at 
any  county  lunatic  asylum,  pub- 
lic hospital,  or  any  licensed 
house,  has  not  been  ascertained, 
it  shall  and  may  be  lawful  for  any 
two  justices  acting  in  and  for  the 
county  in  which  such  county 
lunatic  asylum,  public  hospital, 
or  licensed  house  is  situate,  at  any 
time  to  inquire  into  the  last  legal 
settlement  of  such  insane  person ; 
and  if  satisfactory  evidence  can 
be  obtained  as  to  such  settlement, 
it  shall  and  may  be  lawful  for 
such  justices  to  make  an  order 
upon  the  overseers  of  the  parish 
or  township  where  such  last  legal 
settlement  of  such  insane  person 
shall  be  adjudged  to  be,  for  the 


re-payment  of  the  reasonable 
charges  of  the  removing,  main- 
tenance, medicine,  clothing,  and 
care  of  such  insane  person,  in- 
curred within  twelve  calendar 
months  previous  to  the  date  of 
such  order,  such  charges  having 
been  first  proved  to  ihe  satisfac- 
tion of  such  justices,  and  the  ac- 
count thereof  being  set  foirth  in 
such  order;  and  it  shaU  and  may 
be  lawful  for  the  said  or  any 
other  two  justices  of  the  peace  of 
the  said  county,  to  provide  for  the 
future  expenses  necessary  for  the 
maintenance,  medicine,  clothing, 
and  care  of  such  insane  person, 
in  the  manner  as  has  been  here« 
inbefore  directed  for  the  two  jus" 
tices  before  whom  such  person 
was  originally  examined." 
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1845.       justices,  reciting  the  order  of  the  borough  justioesy  was 

The  Qubbn     ^  follows  :— 

^j^  "  Whereas,  heretofore,  to  wit,  on  the  3rd  of  March^ 

Cornwall.  1843,  at  theborough  of  Fahnouth,  in  the  counily  of  Corn- 
wall, by  a  certain  order  (a)  of  Joseph  Fox,  mayor  of  the 
said  borough,  and  John  Hill,  Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough,  recit- 
ing, that  it  appeared  to  them,  having  called  to  their  aid 
one  Frederick  C.  Bullmore,  a  surgeon,  that  one  Elizar 
beth  Worsdale,  chargeable  to  the  town  of  Falmouth 
aforesaid,  was  insane,  and  they,  therefore,  thereby  order- 
edand  directed  the  overseers  to  cause  the  said  Elizabeth 
Worsdale  to  be  conveyed  to  the  county  lunatic  asylum, 
established  at  Bbdmin,  in  the  said  county ;  and  where- 
a£f,  in  pursuance  of  tiie  said  order,  the  said  Elizabeth 
Worsdale  was  thereupon  afterwards,  on  the  day  and 
year  last  aforesaid,  conveyed  to  the  said  lunatic  asylum, 
and  was  then  and  there  delivered  to  tiie  proper  officer 
thereof,  who  tiien  and  there  accepted  and  received  the 
said  Elizabeth  Worsdale  into  the  said  asylum,  and  the 
said  Elizabeth  Worsdale  was  then,  and  hath  been  from 
thence  hitherto  kept  and  detamed,  and  is  still  kept  and 
detained  in  tiie  said  asylum  as  insane,  where  she  hath 
ever  since  been  and  still  is  maintained ;  and  whereas,  at 
tiie  time  of  tiie  making  of  tiie  order  aforesaid,  tiie  phice 
of  the  last  legal  settiement  of  the  said  Elizabetii  Wors- 
dale had  not  been  ascertained,  and  it  is  necessary  now 
to  inquire  into  and  ascertain  the  same  according  to  tiie 
exigency  of  tiie  statute  in  sudi  case  made  and  provided, 
in  order  tiiat  the  reasonable  charges  of  tiie  removing, 
maintenance,  medicine,  clothing,  and  care  of  the  sud 
Elizabeth  Worsdale  (incurred  within  twelve  calendar 
months  previous  to  the  date  of  this  order)  may  be  re- 

(a)  Under  sect.  38,  antd,p.  344. 
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pai4  and  the  futare  expenses  necessary  for  the  main-        1345. 
tenance,  medicine^  dothing^  and  care  of  the  sud  Eliza-    -T   ^    " 
beth  Woisdale,  whilst  she  remains  insane,  may  be  pro-  v- 

vided'for;  therefore,  we,  John  Sainnei  Enys  and  Cornwall. 
George  Croker  Fox,  Esqniies,  bdng  two  of  her  Ma- 
jesty's jnstioes  of  the  peace  in  and  for  the  said  county 
of  Ck>mwall,  having  accordingly  inquired  into  the  place 
of  the  last  l^al  settlement  of  the  said  Elizabeth  Wors- 
dale,  and  it  being  now  satisfactorily  proved  before  us, 
as  well  by  the  oaths  of  Benjamin  Deakin  &c.,  as  other- 
wiae,  that  the  said  borough  of  Penryn,  in  the  said  county, 
is  the  place  of  the  last  l^al  settlement  of  the  sud  Eliza- 
beth Worsdale,  we  do,  therefore,  hereby  adjudge  the 
place  of  the  last  legal  settlement  of  the  said  Elizabeth 
Worsdale  to  be  in  the  said  last-mentioned  borough ;  and 
we  do  hereby  order  the  overseers  of  the  said  last-men- 
tioned borou^  to  pay  unto  the  overseers  of  the  town  of 
Falmouth  aforesaid  the  sum  of  SL  Ss.  6d,  being  the 
reasonable  charges  of  convejring  the  Sfdd  Elizabeth 
Worsdale  to  the  said  county  lunatic  asylum ;  and  also 
the  furtJier  sum  of  iL  10«.  to  the  treasurer  of  the  said 
county,  being  the  amount  of  the  several  sums  which  by 
him  have  been  hitherto  paid  for  the  reasonable  chaiges 
of  the  maintenance,  medicine,  dothing,  and  care  of  the 
said  Elizabeth  Worsdale,  in  the  said  lunatic  asylum,  and 
also  the  sum  of  6«.  6d.  weekly  and  every  week  to  the 
treasurer  of  the  sud  county  lunatic  asylum,  or  such 
other  Bum  weekly  SB  BhaU  be  from  time  to  time  here- 
after  fixed  on  in  that  behalf  by  the  visitors  of  the  said 
county  lunatic  asylum.  Given  under  our  hands  and 
seals  the  21st  of  October,  1843. 

"  John  S.  Enys.     (l.  s.) 
«  G.  Croker  Fox.  (l.  s.)" 
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1845.  The  above  order  was  coofiimed  on  appeal  by  the 

T^^Tq^k     quarter  sessions. 

f  • ,  The  following  were  the  main  objections  to  the  order 

Cornwall,     on  which  the  rule  nisi  was  obtained : — 

1.  That  the  order  adjudicating  the  settlement^  under 
the9  Greo.  45C.  4k),  recites  an  order  of  two  justicesybr^ft^ 
borough  ofFalmouthi  acting  under  section  41  of  the  same 
act,  directing  thepauper  to  be  confined  in  the  lunatic  asy- 
lum for  the  county  of  CormoaU;  but  that»  under  section  38, 
(which  is  incorporated  for  this  purpose  in  section  41), 
justices  can  only  direct  such  pauper  to  be  conyeyed  to 
the  lunatic  asylum  ^'  for  the  county  or  district  of  united 
coimties,^  which  or  any  of  which  they  shall  act  J*  That 
an  order  of  two  borough  justices  to  convey  to  a  county 
lunatic  asylum  is,  therefore,  clearly  bad,  and  vitiates 
the  adjudication  which  professes  to  be  founded  on  it 

2.  That  the  order  directs  that  the  expenses  of  conveying 
the  pauper  shall  be  paid  to  ihe  overseers  of  Falmouth; 

-  but,  by  section  41,  such  expenses  are  to  be  paid  by  the 
treasurer  of  the  county ;  that  the  order  should,  therefore, 
have  been  for  repayment  to  him :  Begina  v.  Dartxm  (a). 

3.  That  the  order  directs  the  payment  to  the  treasurer 
of  the  sum  of  6«.  &d.  weekly,  ^^  or  such  other  sum  as 
shall  be  fixed  by  the  visitors :"  whereas,  by  section  38, 
the  justices  had  no  power  to  order  the  payment  of  any 
specific  sums,  but  only  of  such  sum  as  the  visitors  mi^^t 
order. 

Merioale  now  shewed  cause.  —  Admitting  that  the 
justices  of  Falmouth  might  have  had  no  jurisdiction  to 
make  the  first  order,  the  question  is,  whether  the  justices 
for  the  county  might  not,  nevertheless,  adjudicate  on  the 
settlement  of  the  pauper,  she  being  actually  confined  in 

(a)  12  A.  &  E.  78. 
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the  afiylum.    The  words  of  section  42  are  very  general^        1845. 
and  give  power  to  make  snch  order  **  where  the  legal    ^^^  qubsn 
settlement  of  any  insane  person  confined  under  any  .^^    j,^|Um 
cider  of  any  two  justices  at  any  asylum/'  &c.  has  not    Cornwall. 
been  ascertained*  and  the  object  of  using  such  extensive 
words  is  very  apparent.  If  the  first  order  was  bad^  par- 
ties aggrieved  by  it  might  appeal  under  section  46,  or  it 
might  be  removed  by  certiorari;  but  the  pauper  bang 
actually  in  confinement,  and  the  first  order  having  been 
unobjected  to,  it  might  become  material  to  ascertain  the 
settlement,  in  order  to  relieved  the  county  rates  firom 
further  relieving  such  pauper ;  and,  whether  the  original 
order  were  good  or  not,  the  ultimate  result  would 
merely  be  to  fix  the  right  party  with  the  expenses. 
The  other  objections,  if  good,  go  only  to  small  portions 
of  the  order  (a). 

M.  Smith,  centre^  was  not  called  on  by  the  Court. 

WiOHTMAN,  J. — The  objection  that  the  borough  jus- 
tices had  no  power  to  make  the  first  order  cannot  be  got 
over ;  nor  is  it  cured,  in  my  opinion,  by  the  words  of 
section  42 :  '^  any  order  ^  must  mean  any  valid  order. 

Rule  absolute. 

(a)  See  Regina  v.  The  Jua^ee^  i^Riponj  ant^,  p.  292. 
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January  %ith.  Barnes  v.  Whtte  and  Another. 

A  local  act,  (53  1 RESFASS  for  breaking  and  entering  the  plaintiff's 
indtaiod/"  An'  doee,  and  seizingi  taking,  and  converting  his  goods,  &c. 

act  for  amend- 
ing the  roads 

and  higfawayi  in  W./'  contained  some  provisions  relating  to  highways  not  ,tanipike,  and 
others  relating  to  turnpike-roads.  By  s.  20  the  commissioners  were  empowered  to  erect 
gates,  bars,  &c.,  in,  upon,  or  across  any  roads,  &c. ;  by  s.  22,  to  take  tolls ;  and  by  s.  39, 
to  mortgage  such  tolls  for  the  purposes  of  the  act.  By  s.  93  the  act  was  to  expire  in  twenty. 
one  years,  (1834). 

The  Gkineral  Turnpike  Act,  (3  Geo.  4,  c.  126),  (1822),  by  s.  4,  extends  its  provisions  to 
all  turnpike  acts  then  in  force ;  s.  41  enacts,  that,  if  any  person  shall  fraudulently  or  for- 
cibly pass  through  any  tueh  toU-gate  with  any  horse,  &c.,  whereby  the  payment  of  the  toll 
shall  be  evaded,  he  shall  forfeit  any  sum  not  exceeding  5/. ;  s.  141  empowers  justices,  upon 
otmviction  of  the  offence,  to  issue  their  warrant  for  leering  the  penalties  by  digress  and  sale 
of  the  gfoods  of  the  offender ;  and  provides,  that  one  moiety  of  the  penalty  shall  be  paid  to 
the  treasurer  to  the  commissioners  qf  the  road  on  wkick  tueh  offence  ek^  hme  been  com- 
mUtedi  and  s.  148  authorises  the  use  of  the  forms  given  in  the  schedule,  in  which  is  a  form 
of  conviction,  and  provides,  that  no  objection  shall  be  made  in  any  proceedings  for  want  of 
form. 

By  the  4  ft  5  WOL  4,  c.  10,  s.  1,  (1834),  all  acts  of  Parliament  for  making,  amending, 
and  repairing  anv  turnpike-roads  in  Great  Britain,  which  would  expiro  in  that  and  the  next 
session,  are  contmued. 

J.  B.  was  convicted  before  two  justices,  for  that  he,  at  the  parieh  qfC,  on  the  ternptfe 
roadf  did  unlawfully,  &c.  pass  through  a  certain  toll-gate  there  situate,  uid  being  under  the 
authority  of  the  53  Geo.  3,  whereby  the  payment  of  the  toll  was  evaded.  The  conviction 
concluded  thus :— "  We  do  adjudge  that  the  said  J.  B.  haikfotfeUed  for  the  said  offence 
the  sum  of"  &c. 

Paymeht  of  the  penalty  being  refused,  the  justices  issued  their  warrant,  reciting,  **  that 
J.  B.  had  been  convicted,  for  tibat  he,  at  the  pariek of  C,  did  unlawfully,  &c.,  pass  through 
a  certain  toll-gate  there  situate  i"  and  thereby  directed  a  distress  for  t&e  penalty,  and  tliat 
one  moiety  thereof  should  be  paid  to  the  treasurer  to  the  commissioners  for  amending  the 
roade  and  highway e  m  W. 

In  an  action  of  trespass  against  the  justices — 

Heldf  1.  That  the  focal  act  was  one  of  those  continued  by  the  4  &  5  WSi..  4,  c.  10. 

2.  That  the  conviction,  following  the  form  given  by  the  statute,  was  sufficient. 

3.  That  there  was  no  material  variance  between  the  warrant  and  conviction  as  to  the 
situation  of  the  toU-gate. 

4.  That  the  53  G^.  3,  c.  xdi,  being  incorporated  in  the  3  Geo.  4,  c  126,  the  warrant 
in  the  description  of  the  toU-gate  sufficiently  stated  an  offence  within  those  statutes. 

5.  That  the  appropriation  of  a  moiety  of  the  fine  to  the  treasurer  to  the  commissioners  of 
the  roads  in  W.  generally^  was  rightly  made. 

6.  That  no  demand  of  the  penalty  was  necessary  before  issuing  the  distress-warrant. 
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Plea,  not  guilty,  (by  statute).    The  cause  came  on  for        i845. 
trial  before  Patteson,  J.,  at  the  Winchester  Summer 
Assizes,  15th  of  July,  1844,  when  a  yerdict  was  found 
for  the  plaintiff  with  2/.  9«.  6dl  damages,  subject  to  the 
ojnnion  of  this  Court  on  the  following  case :  ^ 

The  defendants  are,  and  at  the  respectiye  times  of  the 
making  by  them  of  the  conviction,  and  of  the  signing 
by  them  of  the  warrant  of  distress,  and  of  the  commit- 
4  of  the  tre8p»»herdBafier  mentioned,  were  two  of 
her  Majesty's  justices  of  the  peace,  iot  the  county  of 
Southampton,  actiug  in  and  for  the  division  of  the  Isle 
of  Wighty  in  the  said  county.  On  the  3rd  of  June;,  1843, 
the  plaintiff,  having  been  duly  summoned  to  answer 
an  information  in  respect  of  the  subject-matter  of  the 
conviction  hereinafter  mentioned,  appeared  before  the 
defendants  with  his  attorney,  and  objected,  that  the  local 
act  hereinafter  mentioned  had  expired,  and,  therefore,  that 
the  defendants  had  no  jurisdiction  to  hear  the  complaint. 
The  defendants  overruled  the  objection,  and  proceeded 
to  hear  tiie  case,  as  set  out  in  the  conviction  hereinafter 
mentioned;  and  tiiereupon  the  plaintiff  was  convicted 
before  the  defendants  acting  as  such  justices.  The  con- 
viction was  as  follows :. — 

^'Ue  of  Wight^  in  tiie  county  of  Southampton. — ^Be  it 
remembered  that  on  the  3rd  day  of  June,  OtiiVictoiia,  and 
A.D.  1843.  James  Barnes^  of  tiie  parish  of  Carisbrooke,  in 
the  Isle  of  Wight,  in  the  county  of  Southampton,  builder, 
is  convicted  on  the  oatii  of  Charles  Newnham,  a  credible 
witness,  before  us,  two  of  her  Majesty's  justices  of  the 
peace  acting  in  and  for  tiie  county  of  Southampton,  and 
for  tibie  division  of  the  Isle  of  Wight,  in  tiie  said  coimtyy 
for  that  he  the  said  James  Barnes  on  the  3Qth  day  of 
May  last^  in  the  parish  of  Carisbrooke  aforesaid,  in  the 
isle  and  county  aforesaid,  on  the  tumpike^oad  before  ^hen 
made,  and  then  being  under  the  authority  of  an  act  of 
Parliament,  made  and  passed  in  tibie  53rd  year  of  George 
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1846.  the  3rd»  'for  amending  ihe  roads  and  highways  in  the  Isle 
of  Wight,'  with  a  certain  carriage,  to  wit,  a  cart  drawn 
by  one  horse,  did  unlawiidl j,  fraudulently,  and  forcibly 
pass  through  a  certain  toll-gate,  then  and  there  legally 
situate,  and  being  under  the  authority  of  the  said  act;  by 
reason  whereof  the  payment  of  a  certain  toll,  to  wit,  the 
sum  of  threepence,  then  and  there  legally  due,  demanded, 
and  payable  under  the  authority  of  the  said  act,  by  and 
from  the  said  James  Barnes,  for  and  in  respect  of  the 
said  carriage  so  drawn  as  aforesaid,  was  avoided,  con- 
trary to  the  foim  of  a  statute  made  in  the  3rd  year  of 
George  the  4th,  intituled  'An  act  to  amend  the  general 
laws  now  in  being  for  regulating  turnpike-roads  in  that 
part  of  Great  Britain^called  England ;'  and  we  do  hereby 
declare  and  adjudge  that  the  said  James  Barnes  hath  for' 
felted  for  the  said  offence  the  sum  of  2/.  2<.  Griven  under 
our  hands  and  seals  the  day  and  year  first  above  written. 


R  Walton  White,  (l.8.) 
J.  L.  Cooke,  (us.)" 


The  plaintiff  refused  to  pay  the*  said  sum  of  22.  2<., 
which,  by  the  conviction,  he  was  adjudged  to  have  forfeited, 
wherefore  the  defendanto  issued  a  distress  warrant  under 
their  hands  and  seals,  of  which  the  following  is  a  copy: — 
**  Isle  of  Wight,  in  the  county  of  Southampton. — ^To 

the  constables  of  the  hundred  of  the  West  Medene,  in 

the  Isle  of  Wight,  in  the  county  of  Southampton,  and 
•    all  other  constables  whom  it  doth  or  may  concern,  and 

spedally  to  Thomas  Hayter  Chase. 
**  Whereas  James  Barnes,  of  the  parish  of  Carisbrooke, 
in  the  Isle  of  Wight,  in  the  county  of  Southampton, 
builder,  was  on  the  3rd  day  of  June,  now  instant,  con- 
victed before  and  by  us  the  undersigned,  two  of  the  jus- 
tices of  our  Lady  the  Queen,  &c.,  on  the  oath  of  Charles 
Newnham,  a  Credible  witness,  for  that  he,   the  said 
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James  Barnes,  on  the  30th  day  of  May,  now  last  1845. 
pa^t,  at  the  parish  of  Carisbrooke  aforesaid,  in  the  isle 
and  county  aforesaid,  with  a  certain  carriage,  to  wit,  a 
cart  drawn  by  one  horse,  the  said  cart  then  and  there 
having  two  wheels,  and  the  felloes  of  such  wheels  being 
then  and  there  of  less  breadth  than  three  inches,  to  wit, 
of  the  width  of  two  inches,  did  unlawfully,  fraudulently, 
and  forcibly  pass  through  a  certain  toll-gate  then  and 
there  situate  and  being,  by  means  whereof  the  payment 
of  a  certain  toll,  to  wit,  the  sum  of  threepence,  then  and 
there  legally  due  and  payable  by  and  from  the  said  James 
Barnes,  for  and  in  respect  of  the  sidd  carriage  so  drawn 
as  aforesaid,  was  avoided,  contrary  to  the  statutes  in  such 
case  made  and  provided ;  by  reason  whereof  the  said 
James  Barnes  hath  forfeited  and  become  liable  to  pay, 
and  we  adjudge  that  he  the  said  James  Barnes  shall 
forfeit  and  pay,  the  sum  of  2/.  2^.,  to  be  distributed  as 
hereinafter  mentioned,  which  said  sum  he  the  said 
James  Barnes  hath  refused  to  pay.  These  are,  there- 
fere,  in  her  Majesty's  name  to  charge  and  command 
you  to  levy  the  said  sum  of  21  2^.,  by  distress  of  the 
goods  and  chatteb  of  the  said  Jamed  Barnes,  and  if 
within  four  days  after  such  distress  by  you  taken,  the 
said  smn,  together  with  the  reasonable  costs  and  charges 
of  taking  and  keeping  the  same,  shall  not  be  paid,  that 
then  you  do  sell  the  goods  and  chattels  s6  by  you  dis- 
trained, and,  out  of  the  money  arising  by  and  from  such, 
sale,  you  do  pay  one  moiety  of  the  said  sum  of  2L  2& 
to  Mark  Morgan,  of  Newport,  in  the  said  isle,  who 
informed  us  of  the  said  offence ;  and  the  other  moiety 
thereof  to  the  treasurer  of  the  commissioners  for  amend* 
ing  the  roads  and  highways  in  the  Isle  of  Wight, 
being  the  place  where  the  said  offence  was  committed, 
returning  the  overplus  on  demand  to  him  the  said 
James  Barnes,  (the  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  said  distress  being  deducted);  and 
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if  sufficient  distress  cannot  be  found  of  the  goods  and 
chattels  of  the  said  James  Barnes  whereon  to  levy  the 
said  sum  of  2/.  2$.^  that  then  you  certify  the  same  to 
us,  together  with  this  our  warrant  Giiven  mider  our 
hands  and  seals,  at  the  Gnildhall  in  Newport,  in  the 
Isle  of  Wight,  this  10th  day  of  June,  1843. 

"R W.White,   (ua) 
"J.L.Cooke.    (L.8.)'' 

In  pursuance  and  under  the  authority  of  this  wammt 
the  trespasses  complained  of  in  the  declaration  were 
committed.  The  plaintiff,  disputing  the  jurisdiction  of 
the  defendants  to  make  such  conviction,  or  to  issue  sudi 
warrant,  and  objecting  also  to  the  form  both  of  the 
said  conviction  and  warrant,  served  notice  of  action  upon 
the  said  justices. 

The  pleadings  in  the  action,  and  also  the  act  passed 
in  the  63rd  year  of  George  the  3rd,  are  to  be  referred  to 
as  part  of  the  case  (a). 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  in  this  action,  then  the  verdict  for  him 
is  to  stand;  but  if  the  Court  shall  be  of  a  contrary  opinion, 
then  judgment  of  nonsuit  is  to  be  entered. 


(a)  The  53  Geo.  3,  c.  xcii,  in- 
titoled,  "An  act  for  amending 
the  roads  and  highways  in  the 
Isle  of  Wight,"  contains  the  fol- 
lowing clauses: — 

Sect  20  empowers  the  com- 
miflsioners  to  erect  or  cause  to  be 
erected  such  number  of  gates, 
bars,^  or  turnpikes  and  side-bars, 
or  gide-gateSy  in,  upon,  or  across 
any  roads,  lanes,  or  ways,  leading, 
or  which  may  hereafter  lead,  in 
or  out  of  the  same ;  and  also  toll- 
houses, with  gardens,  &c,  and 
from  time  to  time  to  take  down 


and  remove  such  turnpikes  and 
toll -houses,  as  the  said  con- 
missioners,  or  any  three  or  more  of 
them,  shall  think  proper,  direct, 
or  appoint,  and  to  erect  others  in 
the  place  thereof,  or  at  such  other 
place  or  places  as  they  shall 
think  proper. 

Sect  22  enacts,  "  That  it  shall 
be  lawful  for  the  said  oommis- 
sioners,  or  any  person  or  persons 
to  be  appointed  by  virtue  of  this 
act  collector  or  collectors,  to  de- 
mand and  take  the  several  tolls 
and  duties  following,  at  each  and 
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ChanneUy  Serjt.,  {Butt  with  him)^  for  the  plaintiff. — 
1.  The  substantial  question  in  this  case  depends  upon  the 
(xmstruction  to  be  put  upon  the  4  &  SWilL  4,  c.  109(and 


1845. 


ereiy  of  the  aevend  and  mpectiTe 
tarnpikM  or  toll-gates^  or  toll- 
hooeeSy  or  tnmpikey  or  toll-gate  or 
toD-houee^  or  gide-bar  or  side- 
gate,  which  shall  be  erected  Id, 
upon,  acrofls,  or  on  the  sides  of 
the  said  roads,  or  any  of  them,  by 
▼irtae  of  this  act,  and  on  erery 
day,"  &e. 

[Then  follows  a  list  of  the  tolls 
to  be  taken.] 

Sect  39  empowers  "the  said 
commissioners  firom  time  to  time 
to  borrow  and  take  op  at  interest 
any  sum  and  sums  of  money,  as 
they  shall  judge  necessary  for  the 
purposes  of  this  act,  not  exceed- 
ing in  the  whole  the  sum  of 
1000^;  and  by  writing,  under 
their  hands  and  sealp,  to  assign 
over  or  mortgage  the  tolls  hereby 
granted  or  any  pert  thereof,  and 
the  several  turnpikes  and  toU- 
honsestobe  erected  on  the  said 
road,"  (the  charges  of  such  assign- 
ments and  mortgages  to  be  paid 
oat  of  the  said  tolls),  for  any  term 
daring  the  continuance  of  this 
act,  as  a  secnrity  for  the  re-pay- 
ment of  such  sum  or  sums  of 
money,  with  interest  for  the  same, 
to  the  person  or  persons  who 
shaU  advance  and  lend  such 
money,  &c. 

Other  sections  of  the  act  con- 
tain provisions  relating  only  to 
l^ghways  not  twmpike. 

By  sect  93  the  duration  of  the 
act  is  limited  to  twenty-one  yean^ 
(1834). 

The  3  Geo.  4,  c.  126,  (General 


Turnpike  Act),  after  reciting,  in 
section  4, ''  that  it  is  of  great  im- 
portance that  one  uniform  system 
should  be  adhered  to  in  the  laws 
for  regulating  the  management 
and  maintenance  of  turnpike- 
roads  throughout  the  hmgdom," 
enacts,  ''that,  from  and  after 
the  1st  day  of  January,  1823,  all 
enactments,  provisions^  matters, 
and  things  in  this  act  contained, 
shall  extend  and  be  deemed,  con- 
strued, and  taken  to  extend  to  all 
acts  of  Parliament  now  in  force, 
and  to  all  acts  which  shall  here- 
after be  passed  for  making,  widen- 
ing, turning,  amending,  repair- 
ing, or  maintaining  any  turnpike- 
road  or  roads  in  England." 

Sect.  41  enact^  (inter  alia), 
''That  if  any  person  shall  fraudu- 
lently or  forcibly  pass  through 
any  tuck  toU^fote  with  any  horse, 
cattle,  beast,  or  carriage^  or  shall 
leave  upon  the  said  road  any 
horse,  cattle,  beast,  or  carriage 
whatsoever,  by  reason  whereof  the 
payment  of  any  tolls  or  duties 
shall  be  ay<nded  or  lessened ;  or 
if  any  person  thall  do  any  other 
act  whatsoever  in  order  or  with 
intent  to  evade  the  payment  of  all 
or  any  of  the  tolls,  and  whereby 
the  same  shall  be  evaded,  every 
such  person  shall  for  every  such 
offence  forfeit  and  pay  any  sum 
not  exceeding  5^" 

Sect  141  enacts,  "That  all 
penalties,  forfeitures,  and  fines  by 
this  act  inflicted  or  authorised 
to  be  imposed,  (the  manner  of 
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subsequent  statutes),  namely,  whether  thcdr  effect  is  to 
continue  the  58  Gea  3,  c  xcii.,  or  not.  If  the  provisions 
of  the  latter  statute  were  not  kept  aKye,  the  defendants 


levying  and  recovering  and  ap- 
plying whereof  is  not  herein 
otherwise  directed),  shall,  upon 
proof  and  conviction  of  the  of- 
fences respectively,  hefore  any 
justice  of  the  peace  for  the  county, 
riding,  or  place  where  the  offence 
shall  have  been  committed,  (as 
the  case  may  require),  either  by 
the  confession  of  the  party  offend- 
ing, or  by  the  oath  of  any  credible 
witness  or  witnesses,  (which  oath 
such  justice  is  in  eyery  such  case 
hereby  fully  authorised  to  ad- 
minister), be  levied,  together  with 
the  costs  attending  the  informa- 
tion and  conviction,  by  distress 
and  sale  of  the  goods  and  chattels 
of  the  party  or  parties  offending, 
by  warrant  undet  the  hand  and 
seal  of  such  justice  (which  warrant 
such  justice  is  hereby  empowered 
and  required  to  grant);  and  the 
overplus,  if  any,  after  such  penal- 
ties, forfeitures,  and  fines,  and  the 
charges  of  such  distress  and  sale 
are  deducted,  shall  be  returned 
upon  demand  unto  the  owner  or 
owners  of  such  goodsand  chattels ; 
and  in  case  such  fines,  penalties, 
and  forfeitures,  thall  not  be  forth' 
with  paid  upon  canviction,  then  it 
shall  be  lawful  for  such  justice  to 
order  the  offender  or  offenders  so 
convicted  to  be  detained  and 
kept  in  safe  custody  until  retum 
can  be  conveniently  nuide  to  such 
warrant  of  distress,  unless  the  of- 
fender or  offenders  shall  give  suf- 
ficient security  to  the  satisfaction 
of  such  justice  for  his  or  their  ap- 


pearance, &c.,  (and,  in  case  of  no 
sufficient  distress,  to  Commit  to 
prison  for  any  time  not  exceeding 
three  months),  and  the  monies 
arising  by  such  penalties,  forfeit- 
ures, and  fines  reflectively,  when 
paid  or  levied,  if  not  otherwise 
directed  to  be  applied  by  this 
act,  shall  be  fipom  time  to  time 
paid,  one  moiety  thereof  to  the 
informer  or  person  suing  for  and 
recovering  the  same,  and  the  other 
moiety  to  the  treaturer  or  trea- 
eurere  to  the  tnuteee  or  eommie- 
nonere  for  repairing  and  mata- 
taining  the  road  on  which  eueh 
ofence  thall  have  been  eommiUedt 
and  applied  and  disposed  of  for 
the  purposes  of  such  road  and  of 
this  act."  . 

Sect.  148,  "That  the  forms  of 
proceeding  relative  to  the  several 
matterscontained  in  thuact,which 
are  set  forth  and  expressed  in  die 
schedule  hereunto  annexed,  may 
be  used  upon  all  occasions,  with 
such  additions  and  variattons  only 
as  maybe  necessary  to  adapt  them 
to  die  particular  exigencies  of  the 
case,  and  that  no  objection  shall  be 
made  or  advantage  taken  for  want 
of  form  in  any  such  proceedings 
by  any  person  or  persons  whom* 
soever." 

The  schedule  to  the  act,  No. 
1 91,  gives  **  a  form  of  conviction:" 

"  County  of to  wit— Be 

it  remembered,  that,  on  die 

day  of  -^ ,  in  the year  of 

the  reign  of ^  and  in  the 

year  ;  A.   B.  is  convicted 
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had  no  jurisdiction  to  make  the  conviction  and  warrant  i844. 
in  this  case.  The  53  Geo.  3,  c.  xdi,  for  amending  the 
roods  and  highways  in  the  Isle  of  Wight,  contuns  in 
its  different  sections  varipus  provisions  relative  to  other 
matters  than  the  regulation  of  turnpike-roads,  and  was 
to  continue  in  operation  for  twenty-one  years;  it  would» 
therefore,  have  expired  in  October,  1834,  unless  kept 
alive  by  the  4  &  5  Will  4,  c  10  (a).  That  statute, 
however,  only  continues  acts  which  have  reference  ex- , 
dusively  to  turnpike-roads,  and  cannot,  therefore,  be 
held  to  apply  to  the  53  Geo.  3,  c  xcii,  which  embraces 
the  general  wnendment  of  highways  in  the  Isle  of 
Wight.  ITHndaly  C.  J. — Are  the  commissioners  ap- 
pointed under  the  53  Gea  3,  c.  xcii,  empowered  by  that 
act  to  borrow  money?  for  that  question  is  a  matejial 
ingredient  in  considering  whether  the  act  is  intended 
to  be  continued,  or  not.]  Yes;  by  the  39th  section 
they  may  raise  money  upon  the  mortgage  of  the  toUs^ 
but  only  for  a  term  during  the  continuance  of  the  act 

But,  if  the  Court  be  of  opinion  that  the  provisions  of  the 
59  Geo.  3,  c.  xcii,  have  been  continued,  then  the  objec- 
tions arise,  that  the  conviction  and  the  commitment  are 
defective  in  themselves. 

before  me ,  one  of  her  Ma-  1,  after  reciting,  that  ''it  is  ex- 

jestj's  jostices  of  the  peace  for  pedient    that    the    several    acts 

the  said  county,  for  [here  specify  for  ipaking,  amending,  and  re- 

ike  ojflenee^  and  when  and  where  pairing    the  tampike-roads    in 

eammUied};  contrary  to  the  form  Great  Britain,  which  will  expire 

of  the  statute  made  in  the with  the  present  session  or  the 

year  of  the  reign  of ,intitiiled,  next  session  of  Parliament,  should 

[here  eetforth  the  title  of  the  aci^.  be  continued,"  enacts,  ''that  all 
And  I  do  hereby  declare  and  ad-  and  every  act  and  acts  of  Par- 
judge,  that  the  said  A.  B.  hath  liament  for  making,  amending, 
forfeited  for  the  said  offence  the  and  repairing  any  tampike-roads 
sum  of .  in  Great  Britain,  which  will  ex- 
Given  under  my  hand,  &c.  pire  &c.,  shall  be,  and  the  same 

C.  D.  are  hereby  continued  until  the 

(a)  The  4  &  5  Will.  4,  c.  10,  s.  1st  of  June,  1836,"  &c. 

VOL.  I.  N  N  N.  a.  C. 
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18^5.  2.  The  oonyiction  purports  to  be  made  under  the  3 

Greo.  4,  c  ]  265  (the  General  Turnpike  Act),  the  4£h  sec- 
tion of  which  providee,  that  its  provisions  are  to  e^^tend 
to  all  local  acts  for  making  and  repairing  turnpike-roads. 
These  proceedings  appear  to  have  taken  place  under  sect. 
41  of  that  statute.  The  application  of  the  penalties  is 
provided  for  by  sect.  141^  which  empowers  the  justices  to 
issue  a  warrant,  only  '^  if  the  penalty  shall  not  be  forthwith 
paid  upon  conviction."  The  adjudication  should  state, 
therefore,  not  only  that  a  party  has  forfeited  the  penalty, 
but  that  he  is  to  pay  it  forthmth.  In  Rex  v.  Seak{a), 
a  conviction  under  the  Lottery  Act  (42  Geo.  3,  c  119) 
was  held  bad,  for  not  mentioning  to  whom  the  penalty 
was  to  be  pjud.  [THndal,  C.  J. — ^No  form  of  conviction 
was  given  by  that  statute,  but  there  is  by  sect.  148  of  this 
act ;  and  no  objection  is  to  be  taken  for  want  of  form.] 
That  does  not  remove  this  objection,  which  is  not  oqe  of 
form,  but  substance. 

3.  There  is  a  variance  between  the  conviction  and 
the  warrant.  The  conviction  states,  in  substance,  that 
the  toll-gate  in  question  was  on  the  turnpike-road ;  the 
warrant  merely  states  that  it  was  there  situate,  that  is, 
in  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight. 

4.  The  warrant  is  bad  in  itself;  and,  if  so,  a  good  con- 
viction will  not  support  it :  fVicks  v.  Clutterbuck  (ft). 
It  discloses  no  offence  at  all,  for  it  does  not  state  that 
the  toU-^te  in  question  was  situate  on  a  turnpike-road  * 
it  is  consbtent  with  the  statement  in  it,  that  the  pay- 
ment demanded  was  for  a  toll-traverse,  or  of  some  other 
description  not  within  the  meaning  of  the  statute. 
l^Erk,  J. — The  legislature  appears  to  have  used  the 
word  « toll-gate"  throughout  the  3  Geo.  4,  c.  126,  both 
before  and  after  this  clause,  as  a  gate  to  which  was  inci- 
dent the  right  to  take  toll :  it  is  never  stated  as  a  toll- 

(a)  8  East,  5C8.  (h)  2  Biug.  483  ;  10  Moore,  63. 
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gate  eitoate  upon  or  by  the  side  of  a  turnpike-road.]  1845. 
The  GrenenJ  Turnpike  Act  does  not  create  toll.  This 
warrant  and  conviction  can  only  be  looked  at  with  re- 
ference to  the  53  Geo.  3,  &  xdd.  By  the  22nd  section  of 
that  statute^  a  toll-gate  is  one  which  shall  be  erected  on, 
in,  upon,  across,  or  on  the  sides  of  a  turnpike-road ;  and 
it  is  by  this  section  alone  that  the  right  to  take  toll  is 
given.  The  warrant,  therefore,  is  bad,  for  it  does  not 
Aew  that  the  toll  was  legally  demandable. 

5.  The  appropriation  of  the  proceeds  of  the  levy  are 
wrongly  stated  in  the  warrant.     It  states,  that  one  half 
of  the  fine  is  to  be  given  to  the  informer,  and  "  the  other 
moiety  thereof  to  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight, 
being  the  place  where  the  said  offence  was  commit- 
ted."   Now  the  form  of  warrant  given  by  3  Geo.  4,  c 
126  (a),  directs  it  to  be  paid  to  the  surveyor  of  the  tum- 
jnke-road  (describing  it)  where  the  said  offence  hap- 
pened; and  the  141st  section  orders  such  moiety  to  be 
paid  to  the  treasurer  or  treasurers  to  the  trustees  or 
commissioners  for  repairing  and  maintaining  the  road 
on  which  such  offence  shall  have  been  committed,  and  ap- 
plied and  disposed  of  for  the  purposes  of  such  road,  &c 
It  is  dear,  therefore,  that  the  act  does  not  contemplate 
a  payment  to  the  treasurer  of  roads  generally,  but  to  the 
treasurer  or  other  officer  connected  with  the  particular 
road  on  which  the  payment  of  toll  has  been  evaded. 

6.  Lastiy,  there  does  not  appear  to  have  been  any 
sufficient  demand  of  this  penalty  made  upon  the  plain- 
tiff. [Cresswellf  J. — The  words  of  the  14l8t  section 
are  against  you  upon  this  point ;  for  it  allows  the  war- 
rant to  issue,  if  the  fine  shall  not  be  forthwith  paid  upon 
conviction.  No  formal  demand,  therefore,  appears  to  be 
necessary.] 

(a)  No.  20  of  schedule. 

KN  2 
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1846.  Bylesy  Seijt,  {Barstaw  with  him),  contril. — [7%u2ff/, 

C.  J. — ^We  wish  to  hear  you  upon  the  third  objection 
only,  whether  the  warrant  is  void  for  saying  a  toll-gate 
only,  and  not  a  toll-gate  erected  in,  upon,  across,  or  on 
the  side  of  a  turnpike-road.]  If  the  warrant  be  read, 
it  is  perfectly  dear,  that  the  offence  was  committed  on 
a  road  in  the  Isle  of  Wight.  Now  the  20th  section  of 
the  59  Geo.  3,  c  xcii,  gives  the  commissioners  appointed 
under  that  act  power  ^'  to  erect  turnpikes  and  toll-gates 
in,  upon,  or  across  the  said  several  roads  or  highways,  or 
either  of  them,  within  the  parishes  and  places  aforesaid, 
and  in,  upon,  or  across  any  roads,  lanes,  or  ways  leading, 
or  that  may  hereafter  lead  into,  or  out  of  the  same."  It 
is  sufficiently  shewn,  therefore,  by  the  warrant,  that  an 
offence  under  the  4 1st  section  of  3  Geo.  4,  c  126,  was 
committed  by  the  plaintiff.  The  warrant  follows  the 
words  of  that  section,  where  ^^  toll-gate"  is  the  material 
word  employed,  (the  word  ^^such''  as  used  there  having 
no  antecedent).  Moreover,  the  warrant  says,  that  the 
payment  of  the  toll  ^*  then  and  there  legally  due  and 
payable  by  and  from  the  said  James  l^ames,  for  and 
in  respect  of  the  said  carriage  so  drawn  as  aforesaid, 
was  avoided;  contrary  to  the  statutes  in  such  case  made 
and  provided.  By  reason"  &c  In  the  form  of  conviction 
given  by  the  3  Geo.  4,  c  126,  the  statement  of  the 
offence  is  thus  directed:  ^'here  set  forth  the  offence, 
describing  it  particularly  in  the  words  of  the  statute  as 
near  as  may  be.^'  The  148th  section,  which  cures  all 
errors  of  form,  enacts,  "  that  the  forms  annexed  to  the 
act  may  be  used  upon  all  occasions,  with  such  additions 
and  variations  only  as  may  be  necessary  to  adapt  them 
to  the  particular  exigencies  of  the  case."  In  Davison  v. 
GUI  (a),  under  the  Highway  Act,  (13  Geo.  8,  c  78),  in 
which  there  was  a  similar  clause,  except  that  the  word 

(a)  1  East,  64, 
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**  ehall''  was  used  instead  of  ^*  may,"  a  material  yariation        1845. 
fiom  the  form  set  forth  in  llie  schedule  to  that  act  was       barnbs 
held  to  be  fatal    The  warrant  in  this  case  was  therefore       ,„  *• 

Wbitb. 

right,  for  pursuing  the  words  of  the  statute. 

CTuamell,  Seijt.,  in  reply. — It  appears  to  be  admit- 
ted, that  the  53  Geo.  3,  c  xcii,  is  to  be  read  with  the 

3  Gea  4,  c.  126.  If  that  be  done,  the  22nd  section  of 
the  fonner  statute  explains  the  meaning  of  ^  words 
''such  toll-gate,'^  used  in  the  41st  section,  as  being  a 
toll-gate  erected  in,  upon,  across,  or  on  the  side  of,  a 
turnpike-road.  The  very  corpus  of  the  offence,  there- 
fore, is  not  stated  in  this  warrant 

TiNDAL,  C.  J. — It  appears  to  me  that  the  defendants 
are  entitled  to  the  judgment  of  the  Court  The  first 
objection  which  has  been  made  on  behalf  of  the  plaintiff, 
is,  that  the  local  act  was  not  continued  by  4  &  5  WilL 
4,  c  10;  but  I  think  it  is  dear  that  the  former  act 
was  kept  alive  by  the  latter.     The  object  of  passing  the 

4  &  5  WilL  4,  c  10,  was  to  protect  parties  who  had  lent 
money  upon  the  tolls  authorised  to  be  raised  by  several 
local  turnpike  acts,  and  thus  to  prevent  their  being  left 
without  any  security  for  the  money  they  had  advanced. 
The  power  and  authority  to  raise  money  by  way  of 
mortgage  of  tolls  is  given  to  the  commissioners  by  the 
39th  section  of  the  53  Geo.  3,  c.  zdi;  so  that,  if  we  look 
to  the  spirit  of  the  4  &  5  WilL  4,  c  10,  we  see  that  this 
local  act  is  just  one  of  those  which  the  legislature  in- 
tended to  comprise ;  and  if  we  turn  to  the  words  of  the 
Ist  section,  we  find,  that  ''all  and  every  act  for  makings 
amending,  and  repiuring  any  turnpike-roads"  shall  be 
thereby  continued.  Now,  "  An  act  for  amending  the 
roads  and  highways  in  the  Isle  of  Wight,"  which  is  the 
title  of  this  local  act,  may  well  be  included  in  the  express 
words  of  the  1st  section.  There  is  nothing,  therefore,  in 
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1845.        the  first  objection*     The  seoond  objection  turns  upon 
the  form  of  the  conyiction5'that  it  contains  no  adjiidica- 
tion  of  payment.     The  answer  is,  that  in  this  respect 
the  conviction  follows  the  form  given  by  the  3  Geo.  4, 
c  126^  the  148th  section  of  which  says,  that  ^^no  objec- 
tion shall  be  made,  or  advantage  taken  for  want  of  form 
in  any  such  proceedings."     A  third  objection  is,  that 
there  is  a  variance  between  the  conviction  and  the 
warrant     If  the  two  be  compared,  one  will  be  found  to 
be  more  full  and  explicit  than  the  other;  but  there  is  no 
material  variance  between  them, — on  the  contrary,  they 
agree.     The  fourth  objection  is,  that  the  warrant  is  void 
in  law,  because  no  offence  is  stated  in  it,  inasmuch  as 
it  does  not  appear  that  the  toll-gate  mentioned  was  a 
toll-gate  situate  upon  a  turnpike-road.      Now,  I  agree, 
that  the  59  Geo.  3,  c.  xcii,  is  to  be  taken  to  be  inoorpo- 
rated  with  the  3  Geo.  4,  c.  126.    If  you  look  at  the  words 
of  the  41st  section  of  the  latter  statute,  the  offence  men- 
tioned is,  ^^  if  any  person  shall  fraudulently  or  forcibly  pass 
through  any  such  toll*gat€y  with  any  horse,"  &G.  The  first 
answer  to  this  objection,  therefore,  is,  that  the  warrant 
follows  the  words  of  the  act ;  and,  secondly,  if  the  22nd 
section  of  the  local  act  be  regarded,  we  find  the  word  '^  toll- 
gate"  used  as  synonymous  with,  or  at  least  equivalent  to 
^^  turnpike."  It  therefore  seems  to  me,  that  this  objection, 
also,  is  sufficiently  answered.     A  fifth  objection  is,  that 
the  warrant  wrongly  appropriates  one  moiety  of  the  fine. 
In  answer,  it  is  sufficient  to  say,  that,  substantially,  the 
form  of  warrant  given  in  the  schedule  to  the  3  Gea  4, 
c.  126,  has  been  followed  in  this  matter;  and  section  148 
says,  ^^that  the  forms  may  be  used  upon  all  occasions, 
with  such  additions  and  variations  as  may  be  necessary 
to  adapt  them  to  the  particular  exigencies  of  the  case." 
There  is  no  treasurer  of  any  particular  road  in  die  Isle  of 
Wi^t:  the  warrant  did  right,  therefore,  in  ordering  the 
moiety  to  be  paid  to  the  treasurer  of  the  commisaionerB» 
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generallj.    The  last  objection^  tluit  it  does  not  appear        i846. 

that  any  demand  of  the  fine  had  been  made  upon  the 

plaintiff^  is  answered  by  the  words  of  the  141st  section 

of  the  3  Geo.  4,  c.  126,  which  authorises  the  distress 

^4f  the  fine  shall  not  be  forthwith  paid  upon  conviction." 

For  these  reasons,  I  think  none  of  the  objections  urged 

in  behalf  of  the  plaintifi"  can  be  allowed  to  prevail. 

Cbesswell,  J. — ^I  am  of  the  same  opinion.   With  re- 
spect  to  the  main  point  in  the  ewe,  I  am  8urprieed  at  its 
being  thought  a  matter  of  doubt  whether  this  local  act 
was  continued  in  operation.     But,  it  being  dear  that, 
substantially,  the  plaintiff  was  wrong  in  refusing  to  pay 
the  toll,  several  objections  have  been  taken  to  the  form 
of  these  proceedings.     Upon  this  head  I  may  observe, 
at  once,  that  the  3  Geo.  4,  c.  126,  especially  cures  all 
defects  of  form,  where  the  fgrms  given  by  the  sche- 
dule to  that  statute  have  been  followed.     This  obser- 
vation disposes  of  several  of  the  objections  which  have 
been  taken.     It  has  been  urged,  on  the  part  of  the 
plaintiff,  that  there  is  a  variance  between  the  conviction 
and  the  warrant;  that  is  to  say,  that  there  is  no  conviction 
to  support  the  warrant      Certainly,  the  warrant  is  not 
so  full  and  explicit  as  the  conviction,  but  to  my  mind 
they  are  substantially  the  same.  In  DanieJlY.  Fhiltpps(a) 
this  objection  was  made  with  much  greater  reason  than 
in  the  present  case;  yet  the  Court  of  Exchequer  held,  that 
the  conviction  there  supported  the  commitment.     With 
respect  to  the  objection,  that  the  warrant  did  not  shew 
that  any  offence  had  been  committed,  although  at  first 
I  entertained  a  doubt  upon  the  matter,  I  now  agree, 
that  the  defendants  have  followed  as  near  as  may  be 
the  words  of  the  act,  and  that  the  offence  is  thereby 
suffidently  disclosed. 

(a)  1  C,  M.  &  R.  662. 


^ 


518  NEW  SESSIONS  CASES, 

]84d.  Erle^  J. — I  also  agree  in  thinking  that  the  defend- 

ants are  entitled  to  judgment  of  nonsuit.  The  main 
question  is^  whether  a  local  act  which  contains  other 
provisions  than  those  relating  to  turnpikes  can  be  said  to 
be  continued  by  a  statute  which  enacts  that  '^  all  acts 
for  making,  amending,  and  repairing  any  turnpike-roads 
shall  be  continued ;"  and  I  think,  that,  at  any  rate  so  &r 
as  that  local  act  relates  to  turnpike-roads,  its  provisions 
have  been  kept  alive.  There  would  be  a  manifest  in- 
justice in  depriving  persons  who  have  advanced  money 
upon  mortgages  of  tolls,  of  all  security.  With  respect 
to  the  chief  objection  of  form  which  has  been  relied 
upon,  namely,  that  the  warrant  does  not  set  out  any 
offence,  I  may  observe,  in  the  first  place,  tliat  it  follows 
the  words  of  the  141st  section  of  tlie  3  Geo.  4,  c  126, 
except  inasmuch  as  it  omits  the  word  ^^  such; "  and  I 
do  not  find,  by  reference  to  antecedent  and  subsequent 
clauses,  that  that  word  has  any  meaning  whatever :  and, 
secondly,  if  the  22nd  section  of  the  local  act  be  referred 
to,  it  is  dear  that  ^'toll-gate"  is  used  synonymously 
with  ^^  turnpike."  I  therefore  think  that  this  objection  to 
the  warrant  cannot  prevail;  and  I  also  9gree  with  the 
rest  of  the  Court  in  their  opinion  upon  the  other  pcnnts 
made  on  behalf  of  the  plaintiff  (a). 

Judgment  of  nonsuit, 
(a)  MauUy  /.,  wst  absent. 


HILARY  TERM,  8  VICT.  519 

1846. 
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{The  two  following  cases  were  decided  in  1844). 

Pbters  and  Another  v.  Clakkson  and  Another.  ^vne  3rd. 

IBESPASS  quare  clausum  fregit — Pleas:  Ist,  Not  Under  the  5  & 

guilty  (by  statute) ;  2nd,  Justification  by  defendants  as  « sorveyo/of  ' 

surveyors  of  highways.  e^^'^r.SoL 

The  cause  was  tried  before  TindaU  C.  J.,  at  the  War-  ^"8  ^^»  *nd 

wick  Spring  Assizes,  1844,  when  it  was  proved  that  the  therein,  with- 

defendants,  who  were  surveyors  of  the  highways,  on  the  ^cnS  for^he 

24th  of  March,  1843,  entered  the  close  in  question,  ad-  damage  caused 

.  thereby;  and 

joining  the  highway,  for  the  purpose  of  cutting  a  drain  trespass  will 

therein,  to  carry  off  the  water  from  the  highway.     It  Jj^m  fo/fj 

did  not  appear  that  any  compensation  had  been  tendered  ^*?*»  ^^  ^^' 

to  the  plaintiffs  for  the  damage  done  to  their  close,  i^mends  not 

Notice  of  action  was  given  by  the  plaintiffs  on  the  8th  tion  precedent 

of  April,  1843.     There  was  no  evidence  that  any  spe-  S^^Srs"^'' 

cial  session  had  been  held  between  the  entry  by  the  de-  J^yofw  npt 

^  bound  to  haye 

fendants  and  the  commencement  of  the  action.     Under  the  amount  of 

these  circumstances,  a  verdict  was  taken  for  the  defend-  comp^sation 

ants  by  the  direction  of  the  Judge ;  leave  being  reserved  "^^^*^  ^ 

to  the  pbdntiffs  to  move  to  enter  a  verdict,  with  40«.  dam-  one  days  after 

ages,  in  case  the  Court  should  be  of  opinion  that  the  de-  committed, 

fendants  were  npt  justified  by  the  5  &  6  Will  4,  c  50.  of^m^^' 

And«  in  Easter  Term  last,  a  rule  nisi  havinir  been  ob-  ^o^  to  be  paid 

.  «     .       .  -  ,  can  be  settled 

tamed  by  Mcmning^  Serjt.,  m  pursuance  of  the  leave  re-  only  by  the 

■%  justices  at  a 

served,  special  session 


Adorns^  Serjt,  (with  whom  was  Hayes)^  now 
shewed  cause. — The  injury  done  in  this  case  to  the 
plaintiffs'  land  was  done  by  the  defendants  acting 
under  the  5  &  6  Will  4,  c.  50.  The  facts  are  not  dis- 
puted. Sections  54  and  67  of  the  act  provide,  that 
damages  for  injury  done  by  surveyors  of  highways  acting 
under  the  authority  of -the  act  shall  be  settled  and  ascer- 


for  the  high- 
ways. 
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1845.        tained  by  order  of  the  justioeB  assembled  at  special 
^^     ^      sessions  for  the  highways.     The  provisions  of  sections 
V.  27  and  29  of  the  13  Geo.  3,  c  78,  (old  Highway  Act), 

correspond  with  these.  Boyifield  v.  Porter  (a),  therefore, 
which  was  decided  on  that  act,  is  an  authority  here ;  and 
in  that  case  it  was  held,  that  there  are  no  other  means  of 
ascertaining  the  amount  of  compensation  to  be  made  for 
injury  done,  than  by  going  before  the  special  sessions. 
Now,  by  sect.  45  of  the  new  act,  it  is  provided,  that 
there  shall  be  held,  not  less  than  eight,  or  more  than 
twelve  special  sessions  in  every  year  for  the  purposes  of 
the  act ;  and  it  is  not  shewn  in  this  case,  that  any  one 
of  these  special  sessions  occurred  between  the  24th  of 
March,  when  the  entry  on  the  land  was  made,  and  the 
commencement  of  the  action ;  and  it  may  have  been  im- 
possible, therefore,  to  ascertain  the  amount  of  damage 
done,  and,  consequently,  to  tender  compensation  for  it. 
But,  even  if  a  special  session  had  intervened,  the  sur- 
veyors would  not  have  been  bound  to  attend  there,  in 
order  to  make  their  entry  on  the  land  lawfuL  It  does 
not  appear  that  what  they  did  was  an  injury  to  the 
land ;  and  if  the  plaintiffs  considered  their  acts  to  be 
injurious,  it  was  incumbent  rather  on  them,  than  on  the 
defendants,  to  go  before  the  justices. 

Manninffy  Serjt.,  (with  whom  was  Mellar),  contri. 
—The  words  in  the  5  &  6  Will.  4,  c.  50,  s.  67,  are 
not  the  same  as  those  in  the  former  act,  under  which 
Boyifield  V.  Porter  {a)  was  decided.  Section  67  enacts, 
that  surveyors  are  to  make  drains,  &c,  **  upon  ^  paying 
certcdn  compensation,  which  shews  that  the  payment 
must  be  precedent  to,  or  at  least  concurrent  with  the 
injury  done ;  and  as  in  the  old  Highway  Act  the  same 
word  is  not  used  in  reference  to  compensation,  BoyfiM 
V.  Porter  (a)  is  no  authority  in  this  case.  PrimS  facie,  the 

(a)  13  East,  200. 


9. 

Clakkson. 
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defkidants  were  trespassers;  and  it  would  seem  that  i845. 
the  109th  section  of  the  act,  providing  that  twenty-one  pbters 
days'  notice  shall  be  given  to  them  of  actions  to  be 
brought  against  them,  was  inserted  for  the  purpose  of 
^viag  them  time  to  go  to  the  sessions  and  ascertain 
and  tender  the  amoimt  of  compensation,  and  then  de- 
fend themselves  by  aid  of  the  statute.  This  course, 
however,  the  defendants  have  not  adopted,  and,  there- 
fore, they  remain  trespassers  still.  Lister  v.  Labia/  (a), 
Paddadk  v.  Forrester  (ft). 

TiNDAL,  C.  J. — ^It  appears  to  me,  that,  by  the  proper 
construction  of  the  67th  section  of  the  Highway  Act, 
the  ascertainment  of  damage  done  imder  the  authority 
of  the  act,  and  the  tender  of  compensation  for  such  dam- 
age, are  not  conditions  precedent  to  the  exercise  of  the 
powers  under  which  the  defendants  in  this  case  acted. 
By  the  67th  section,  a  surveyor  is  empowered  '^to  make 
drains,"  &c,  as  he  shall  deem  necessary,  in  and  through 
any  lands  adjoining  or  lying  near  to  any  highway,  upon 
paying  the  owner  or  occupier  of  such  lands  or  grounds 
for  the  damages  which  he  shall  sustain  thereby."  With- 
out going  further  than   these  words,  the  prim&  facie 
interpretation  of  the  section  would  make  the  payment 
for  damage   concurrent  with  entry  on  the  land;   but 
how  could  that  be  done,  when  the  surveyor  has  had  no 
means  of  ascertaining  either  the  amount  of  damage  or 
the  amount  of  compensation  due  ?    The  67th  section, 
however,  further  provides,  that  the  damages  shall  ''be 
settled  and  paid  in  such  manner  as  the  damages  for 
getting  materials  in  inclosed  lapds  or  grounds  are  herein 
directed  to  be  settled  and  paid ; "  and  by  the  64th  sec- 
tion, such  satisfaction  shall  be  made  "  for  the  materials 
which  may  be  got  or  taken  away,  and  also  for  the  damage 

(a)  7  A.  &  E.  124.        (6)  3  M.  &  G.  903 ;  3  Scott,  N.  R.,  715. 
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1845.  done  to  such  lands,  &a,  as  shall  be  settled  and  ascertained 
by  order  of  the  justices  at  a  special  session  for  the  high- 
ways ;"  treating  the  settlement  as  one  thing,  the  payment 
as  another,  and,  both  immediate  or  not,  just  as  the  jus- 
tices shall  order.  In  the  case  of  Bojifield  v.  Porter  (a), 
decided  on  the  old  Highway  Act,  it  was  held,  that,  as 
the  jury  could  not  try  the  question,  whether  suffident 
compensation  had  been  tendered  for  injury  sustained, 
the  justices  in  petty  sessions  being,  by  the  provisions  of 
the  act,  the  only  tribunal  which  could  judge  of  that, 
there  was  no  need  to  shew  whether  or  not  that  had  been 
done.  The  question,  therefore,  for  us  to  decide  is,  whe- 
ther there  is  any  material  difference  between  the  13  Grea 
3,  c  78,  ss.  27  and  29,  and  the  corresponding  sections  in 
6  &  6  WilL  4,  c  50 ;  and  it  seems  to  me  that  they  are 
substantially  the  same.  Bogfield  v.  Porter  (a),  therefore,  is 
an  authority  in  this  case.  It  has  been  said,  that,  even 
if  the  pa3nnent  for  damage  be  a  condition  subsequent,  at 
all  events  the  defendants  ought  to  have  ascertained  the 
amount,  and  paid  it  before  action  brought.  I  do  not 
agree,  however,  to  this  view,  as  I  do  not  see  any  limitation 
in  the  act  as  to  the  time  for  ascertaining  the  damage 
done.  It  may  be  ascertained  this  very  day ;  or  an  ap- 
plication may  even  now  be  made  for  that  purpose  to  the 
justices  at  their  next  special  sessions. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  I  do  not 
think  the  tender  of  amends  a  condition  precedent.  No 
doubt,  the  word  ^'  upon,'''in  the  67th  section,  has,  at  first 
sight,  the  appearance  of  making  the  payment,  if  not  an 
act  precedent,  at  least  concurrent;  but  the  decision  of 
Boyjield  v.  Porter  (a)  is  opposed  to  that  view,  and  is  so 
consistent  with  reason,  that  I  should  require  far  more 
evidence  than  I  have  at  present,  of  the  intention  of  the 

(a)  13  East,  200. 
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legislature^  when  thej  framed  the  new  Highway  Act,  to         i845. 
make  the  payment  of  compensation  by  the  surveyors  a  con-       j^^J[^ 
dition  precedent  to  the  power  which  the  act  gives  them  of  ^^ 

entering  on  lands,  before  I  could  dispute  that  case.  Then 
it  is  said,  that  the  defendants  ought  to  have  gone  before 
the  justices,  to  ascertain  the  amount  of  damage  done  by 
them.  The  109th  section,  however,  on  which  this  argu- 
ment rests,  does  not,  I  think,  require  that  construction. 
There  are  cases,  undoubtedly,  where  satisfaction  must  be 
tendered.  Those  are,  where  a  person,  believing  himself  to 
be  acting  within  a  statutory  provision,  has  not  properly 
followed  it.  That,  however,  is  not  the  case  here.  To 
hold  that  the  surveyors  must  tender  amends,  would  in- 
volve this  absurdity,  that  they  would  be  bound  by  law 
to  do  that  which  they  might  not  by  law  have  the  power 
of  doing,  for  there  might  be  no  special  session  held 
within  twenty-one  days  before  action  brought 

It  is  unnecessary  to  decide  whether  the  surveyors,  or 
the  parties  complaining,  are  bound  to  originate  the  pro- 
ceedings before  the  justices. 

Crbsswell,  J.,  concurred. 

Bule  dischatged. 


524  NEW  SESSIONS  CASES, 

1845. 
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iVo9. 8M(a).  Jones  v.  Nicholls  and  Another. 

In  ooDstrning      IBESPASS,  for  an  arrest  and  false  imprisonment. — 

S:n^<?/r^"e     Plea,  Not  guilty  by  Statute. 

▼arious  statutes       ^t  the  trial,  before  Coleridge^  J.,  at  the  last  assizes  for 

requiring  them,         ^  ^  . 

the  Court  wUl  Flintshire,  at  Mold,  it  appeared  that  the  defendants 
them  to  too  were  respectively  a  superintendent  and  constable  of  the 
row  an  cMmi-  '^"^  police  force,  appointed  under  the  provisions  of  the 
nation ;  the  ob-  2  &  3  Vict  c.  93,  the  8th  section  of  which  gives  to  all 

ject  being,  that  ,  "    ,   , 

they  should  be    officers  appointed  thereunder  all  the  powers,  privil^es, 

plain  and  intcl-         jja«»xt_*  i  j.*  \^»  x.  ji 

Ugible  to  plain  ^nd  dutics  m  their  several  counties  which  any  duly  ap- 
™wh  th  pointed  constable  would  have  at  common  law  or  under 
fore,  the  cause    the  1  &  2  Will.  4,  c.  41.     Among  the  privileges  con- 

of  action  alleged    ^,,,,  .,  i,^t 

in  a  notice  was  ferred  by  the  last-mentioned  act,  the  19th  section  re- 
J.  jr^^aTst!  A.  <iuires  that  notice  in  writing  of  the  cause  of  action  shall 
on  the  30th  of    jj^  myen  to  a  defendant,  one  calendar  month  at  least  be- 

July,  andthe  ® 

taking  him  fore  the  commencement  of  any  action  for  anything  done 
and  confining  in  pursuaucc  of  the  act.  In  compliance  with  this  sec- 
h^ra^and  Ac  ^^°»  *  notice  of  action  was  duly  served  by  the  plain- 
causing  him  to  tiff's  attorney  on  the  defendants.     The  notice  was  as 

be  taken  before 

divers  justices      follows :  — 

at  D.,  on  the  ^ 

31st  July,  on 

a  charge  of  felony  :—HeM,  that  the  allegation  of  time  was  saflScient  as  to  the  taking  to  D., 

and  imprisonment  for  tweWe  hours,  though  it  was  not  expressly  connected  with  the  original 

trespass  on  the  30th. 

'^  (a)  Ante,  p.  519. 
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'*  To  Bichard  Nicholk^  one  of  the  superintendents  of  po-  i845. 
lice  in  the  Denbighshire  constabulaiy  force^  and  Tho- 
mas Boberts,  wine  merchant,  and  one  of  the  constables 
of  the  parish  of  St.  Asaph,  in  the  county  of  Flint 
^^  I  do  hereby,  on  the  authority  of,  and  for  Joseph 
Jones,  of  St.  Asaph,  in  the  said  county  of  Flint,  victualler, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  give  you  notice,  that  the  said  Joseph 
Jones  will,  at  or  soon  after  the  expiration  of  one  calen- 
dar month  from  the  time  of  your  being  served  with  this 
notice,  cause  a  writ  of  summons  to  be  sued  out  of  her 
Majesty's  Court  of  Exchequer  of  Pleas,  at  Westminster, 
against  you,  at  the  suit  of  him  the  said  Joseph  Jones, 
and  proceed  thereon  according  to  law,  for  trespass  and 
false  imprisonment  conmiitted  by  you  the  said  Kichard 
NichoUs  and  Thomas  Boberts,  by  arresting  and  impri- 
soning the  stud  Joseph  Jones  with  force  and  arms,  at  St. 
Asaph,  in  the  said  county  of  Flint,  on  Tuesday,  the  30th 
day  of  January  last,  on  a  charge  of  felony,  and  taking 
him  from  thence  in  custody  to  Denbigh,  in  the  county  of 
Denbigh,  and  for  detaining  him  in  custody  upon  such 
charge  for  twelve  hours  or  thereabouts,  and  also  for 
causing  the  said  Joseph  Jones  to  be  taken  before  divers  of 
her  Majesty's  justices  of  the  peace  at  Denbigh  aforesaid, 
in  the  county  of  Denbigh,  on  the  3 1st  day  of  the  said 
month  of  January,  in  the  year  aforesaid,  on  the  said  charge 
of  felony,  whereby  the  said  Joseph  Jones  was  greatly 
injured  in  his  character,  and  forced  to  incur  great  ex- 
pense, to  wit,  about  20/.,  in  manifesting  his  innocence 
of  the  said  charge,  and  other  wrongs  to  the  said  Joseph 
Jones  did,  to  his  great  damage  of  100^,  and  against 
the  peace  of  our  sovereign  lady  the  Queen. 
''  Dated  tiiis  26th  day  of  February,  1844. 

"  Yours,  &c., 

"  James  Vaughan  Home, 
"Of  Vale-street,  in  the  town  of  Denbigh,  in  the  county 
of  Denbigh,  attorney  for  the  said  Joseph  Jones." 


NiCHOLLS. 
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1845.  On  the  trials  at  the  close  of  the  plaintiff's  case,  it  was 

^T"^'""'^      objected,  that  this  notice  did  not  disclose  the  cause  of 
^'  action  with  sufficient  certainty,  but  Coleridge^  J,,  over- 

ruled the  objection,  and  a  verdict  ultimatelj  passed  for 
the  plaintiff,  with  102.  damages. 

Welsby  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  notice  sent  to  the  defendants  was  not 
such  a  notice  as  was  contemplated  by  the  act,  reference 
being  had  to  the  cases  decided  on  other  statutes  requir- 
ing notices  for  the  protection  of  justices.  The  notice,  to 
be  worth  anything,  ought  to  set  forth  all  the  causes  of 
action  with  particularity ;  and  where  tiiere  are  several 
trespasses,  theYe  ought  to  be  an  allegation  of  time  and 
place  for  each*  This  notice  is  for  a  trespass  and  false 
imprisonment,  by  ''  arresting  and  imprisoning  the  plain- 
tiff at  St  Asaph,  in  the  county  of  Flint,  on  Tuesday,  the 
30th  of  July,  on  a  charge  of  felony."  That  is  one  dis- 
tinct trespass  and  cause  of  action,  which  is  properly  set 
forth.  It  then  proceeds  to  complain  of  the  defendants, 
'^for  taking  the  plaintiff  from  thence  in  custody  to  Den- 
bigh, and  for  detaining  him  in  custody  upon  such  charge 
for  twelve  hours  or  thereabouts.^'  It  finally  charges 
the  defendants  with  causing  the  said  plaintiff  to  be  taken 
before  divers  justices  at  Denbigh  aforesaid,  on  the  81st 
day  of  the  said  month  of  July,  in  the  year  aforesaid^ 
on  the  said  charge  of  felony.  Now,  it  is  submitted, 
that  this  notice  is  defective  in  regard  to  the  tres* 
pass  which  intervened  between  his  ori^nal  arrest  at 
St.  Asaph,  on  the  30th,  and  his  being  taken  before  tiie 
justices  at  Denbigh,  on  the  31st  of  July.  The  law  re- 
quires that  all  such  notices  should  be  framed  witii  the 
utmost  precision,  both  as  to  time  and  place,  in  order 
-that  opportunity  may  be  given  to  the  defendants  to 
tender  amends  before  action  brought.  Such  is  the 
spirit  of  the  decisions  under  the  21  Geo.  2,  c  44;  the 
plaintiff  being  always  required  to  state  explicitiy  what 
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his  caofle  of  action  is,  and  when  and  where  it  arose.  i84^. 
The  Court  will  not  infer  anything  in  aid  of  a  notice ;  Jones 
nor,  bj  looking  at  this  notice  altogether,  presume  that  v- 

all  the  trespasses  set  forth  in  it  were  but  one  transac- 
tion. Taking  each  hj  itself,  it  will  be  seen  that  the 
second  contains  no  distinct  allegation  of  time.  The 
plaintiff  there  complains  of  being  taken  from  St.  Asaph, 
and  thence  to  Denbigh,  and  being  there  confined  for 
twelve  hours ;  and  to  that  trespass  no  time  is  attached, 
unless  the  Court  will  infer  that  those  twelve  hours  fol- 
lowed immediately  upon  the  original  arrest  at  St.  Asaph. 
The  plaintiff  might  have  been  arrested  and  then  dis- 
charged at  St.  Asaph,  and,  if  so,  the  taking  to  Denbigh 
might  well  have  been  at  a  different  time  and  occa- 
sion altogether.  In  Martins  v.  Upcher  (a)  the  Court  of 
Queen^s  Bench  laid  down  the  law  in  conformity  with 
this  objection.  This  notice  would  be  good  if  it  had 
alleged,  that  the  twelve  hours  in  the  second  trespass 
were  next  following  after  the  time  mentioned  in  the 
first  trespass.  As  it  is,  the  language  is  too  vague  and 
uncertain,  and,  the  notice  being  insufficient  in  that  re- 
spect, the  plaintiff  ought  to  have  been  nonsuited.  The 
learned  Judge,  however,  let  the  case  go  to  the  jury  on 
this  notice,  and,  therefore,  the  defendant  is  entitled  to  a 
new  trial. 

P0LI4OCK,  C.  B. — I  am  unable  to  perceive  the  defect 
which  is  complained  of  in  this  notice;  for,  if  we  apply 
a  littie  good  sense  to  it,  which  is  the  usual  practice 
in  such  cases,  I  tiiink  that  it  is  quite  sufficient  to  entitle 
the  plaintiff  to  sustain  his  action.  It  sets  out  with  an 
aQegation^  that  the  plaintiff  was  arrested  by  the  defend- 
ant at  St.  Asaph, ''  on  the  30th  of  July  last,"  and  then 
proceeds  to  state,  that  the  plaintiff  was  taken  thence  to 

(a)  3  Q.  B.  R.  662 ;  and  see  Breete  v.  Jerdein,  4  Q.  B.  R.  585. 
VOL.  L  00  N.  8.  C. 
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1845.        Denbigh,  and  there  confined  for  twelve  hours;  after 
Jones        which  he  complains  of  being  taken  before  divers  justices 
*'  at  Denbigh,  on  a  charge  of  felonj*    It  appears  to  me 

that  the  allegation  as  to  the  taldng  to  Denbigh,  and  the 
confinement  there,  is  quite  suffidentlj  dear  and  certain, 
when  the  purpose  and  object  of  a  notice  of  action  is  con- 
sidered. Any  plain  man  reading  this  would  say,  that 
the  whole  was  laid  as  one  continuing  transaction,  and, 
in  construing  these  instruments,  which  were  meant  for 
^^  plain  men,"  we  should  be  going  far  wrong  if  we  were 
to  be  too  nice  and  strict  on  grammatical  objections.  I 
think,  therefore,  that  there  ought  to  be  no  rule. 

Parke,  and  Alderson,  Bs.,  concurred. 

Rule  refused. 


END    OP    HILARY    TERM  . 
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Otottrt  of  ^nttxCa  ISencf). 
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Fletcher  i?.  Calthrop  and  Another.  .  February  \2tK 


SESPASS  for  assault  and  false  imprisonment. —  Aconyiction 
Flea,  that,  after  the  making  and  passing  of  a  certain  act,  Geo.  4,  c.  69, 
(9  Geo.  4,  c.  69  (a) ),  being  "an  act  for  the  more  eflfectual  poilj^^^^ct). 

mast  allege, 
that  the  de- 
fendants by  night  were  in  certain  land  for  the  purpose  of  taking  game  {and  $emble,  by  night) 
in  such  land.     It  is  not  sufficient  to  follow  the  precise  words  of  the  statute. 

Therefore,  in  an  action  of  trespass  against  justices,  where  they  justified  the  imprison- 
ment of  the  plaintiff  under  a  conviction  which  stated,  in  the  words  of  the  statute,  that  he  and 
three  others  did,  by  night,  unlawfully  enter  certain  land  with  a  net  for  the  purpose  of  tak- 
ing game,  to  wit,  &c.,  it  was  held  insufficient,  though  the  plea  alleged,  that  they  did  by 
night  enter  the  land  for  the  purpose  of  taking  game  by  night  in  the  said  land. 

Semble,  that  there  is  a  distinction  as  to  this  between  summary  convictions  anA  misde- 
meanours under  sect.  9  of  the  statute. 

Where  an  act  is  made  punishable  by  summary  conviction,  which  act  may  be  lawful  if 
4bne  under  certain  circomstanoes,  such  circumstances  should  be  negatived  in  Uie  conviction. 

(a)  Section  1  enacts,  '^  that,  if  any  period  not  exceeding  three 
any  person  shall,  after  the  passing  calendar  months,  there  to  be 
of  this  act,  by  night,  unlawfully  kept  to  hard  labour,  and,  at  the 
take  or  destroy  any  game  or  rab-  expiration  of  such  period,  shall 
bits  in  any  land,  whether  open  find  sureties  by  recognisance,  or 
or  inclosed,  or  shall,  by  night,  un-  in  Scotland  by  bond  of  caution, 
lawfully  enter  or  be  in  any  land,  himself  in  10/.  and  two  sureties 
whether  open  or  inclosed,  with  in  SL  each,  or  one  surety  in  10/., 
any  gun,  net,  engine,  or  other  for  his  not  so  offending  again  for 
instrument  for  the  purpose  of  the  space  of  one  year  next  follow- 
taking  or  destroying  game,  such  ing ;  and,  in  case  of  not  finding 
offender  shall,  upon  couTiction  such  sureties,  shall  be  further  im- 
thereof  before  two  justices  of  prisoned  and  kept  to  hard  la- 
the peace,  be  committed,  for  hour  for  the  space  of  six  calendar 
the  first  offence,  to  the  common  months,  unless  such  sureties  are 
gaol  or  house  of  conection  for  sooner  found. 

o  o2 
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1F)4/i.  preveaUon  of  persous  going  anned  by  nigbt  for  the  de- 
Fletchkr  BtrucUon  of  game,"  and  before  the  said  time  when  &c,  in 
the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  24th  day  of  October, 
1843,  at  the  parish  of  Soham,  in  the  county  of  Cam- 
bridge, the  plaintifr,  with  three  other  persons  to  tlie  de- 
fendants unknown,  did,  by  night,  that  a  to  say,  after  the 
expiration  of  the  first  hour  after  sunset  on  Monday, 
the  23rd  day  of  October,  1843,  and  before  die  b^inning 
of  the  last  hour  before  sunrise  on  Tuesday,  the  24th 
day  of  October  in  the  same  year,  to  wit,  about  the  hour 
of  one  o'clock  in  the  morning  of  the  said  24th  day  of 
October,  mdawfttlly  enter  certain  inclosed  lands  in  the  oc- 
cupation of  W.  Comwell,  and  «tuatc  in  the  sud  parish 
of  Soham,  in  the  county  aforesaid,  with  a  net,  for  tke 
purpose  oftahittg  game,  to  wit,  partridges  and  pheasants, 
by  night,  that  is  to  eay,  between  the  expiration  &c.,  and 
die  beginning  &&,  tn  the  said  inclosed  land,  contrary  to  the 
proviuons  of  the  sud  act ;  and  thereby  the  plaintiff  then 
and  there,  and  within  the  county  aforea^d,  became  and 
was  guilty  of  an  offence  against  the  provi^ons  of  tlie 
said  act.  And  the  defendants  further  say,  that,  before 
the  commission  of  the  stud  offence  by  the  pluntiff,  and 
before  &c.,  to  wit,  on  the  24th  day  of  October,  1843, 
they  the  defendants  respectively  were,  and  from  thence 
hitherto  have  been,  and  still  are,  justjces  of  our  lady  tlie 
Queen,  as^gned  &c. ;  and  that  afterwards,  and  just  before 
&&,  and  within  ax  calendar  months  of  the  commi^on 
of  the  stud  offence,  to  wit,  on  the  eiud  24th  day  of  Octo- 
ber, 1843,  at  the  puish  of  Isleham,  in  the  said  county, 
the  plaintiff  was  chaiged  before  the  defendant  John 
Calthrop,  so  then  bdng  auch  justice  as  aforesud,  upon 
the  oath  of  one  James  Cowel,  a  credible  witness  in  that 
behalf,  with  the  said  offence  in  this  plea  mentioned,  the 
same  bemg  an  offence  punishable  upon  summary  con- 
viction by  virtue  of  the  eaid  act ;  and  that  aftervards, 
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and  just  before  &c.,  to  wit,  on  the  26tli  day  of  October, 
1843,  at  the  parish  of  Chippenham,  in  the  said  county, 
the  plaintiff  was  brought  before  the  defendants,  so  then 
being  such  justices  as  aforesaid,  upon  the  said  charge, 
and  the  said  charge  was  then  and  there  in  his  the  plain- 
tiff's presence  proved  by  the  said  James  Cowel  and  one 
John  Nichols,  being  credible  witnesses  in  that  behalf, 
upon  oath,  and  the  plaintiff  was  then  and  there  con- 
victed by  and  before  the  defendants,  then  being  such 
justices  as  aforesaid,  he  the  plaintiff  being  then  and 
there  present  before  the  defendants,  of  his  said  offence 
in  this  plea  mentioned,  which  conviction  was  afterwards, 
to  wit,  on  the  26th  day  of  October,  1843,  written  on 
parchment,  and  signed  by  the  defendants,  and  after- 
wards, to  wit,  on  the  5th  day  of  January,  1844,  was  re- 
turned by  the  defendants,  then  being  such  justices  as 
aforesaid,  to  the  quarter  sessions  then  holden  in  and  for 
the  said  county,  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  the  same  being  the  quarter  sessions 
for  the  said  county  next  after  the  plaintiff  was  so  con- 
victed as  aforesaid,  and  which  said  conviction  was  and 
is  in  the  words  following : — 


1845. 


Fletcher 

V. 

Calthrop. 


'^  Be  it  remembered,  that,  on  the  26th  day  of  October,  1843,  at  the 
parish  of  Chippenham^  in  the  county  of  Cambridge,  Robert  Fletcher, 
late  of  the  pariah  of  Soharo»  in  the  said  county,  labourer,  is  convicted 
before  us  the  Reverend  John  Calthrop,  Clerk,  and  Joseph  Sidney 
Tharp,  Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
county,  for  that  he  the  said  R.  Fletcher,  on  the  24th  day  of  October, 
1843,  at  the  said  parish  of  Soham,  in  the  said  county,  with  three 
other  persons  to  us  the  said  justices  unknown,  did,  by  night,  to  wit, 
after  the  expiration  of  the  first  hour  after  sunset  on  Monday,  the  23rd 
day  of  October,  1843,  and  before  the  beginning  of  the  last  hour 
before  sunrise  on  Tuesday,  the  24th  day  of  October,  in  the  same  year, 
that  is  to  say,  about  the  hour  of  one  of  the  clock  in  the  morning  of 
the  said  24th  day  of  October,  unlawfully  enter  certain  inclosed  land 
in  the  occupation  of  W.  Com  well,  and  situate  in  the  said  parish  of 
Soham,  in  the  county  aforesaid,  with  a  net,  for  the  purpose  of  taking 
game,  to  wit,  partridges  and  pheasants,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  ;  and  we  the  said  justices 
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1845. 


Fletcher 

V. 

Galthrop. 


adjudge  the  said  R.  Fletcher  for  his  said  offence  to  be  imprisoned  in 
the  common  coonty  gaol  at  Cambridge  in  and  for  the  said  ooonty 
of  Cambridge,  and  there  kept  to  hard  labour  for  the  period  of  three 
calendar  months,  and,  at  the  expiration  of  such  period,  to  find  sure- 
ties by  a  recognisance,  himself  in  the  sum  of  10/.  and  two  sureties 
in  the  sum  of  5/.  each,  or  one  surety  in  the  sum  of  lOi.,  conditioned 
that  he  the  said  R.  Fletcher  shall  not  so  offend  again  for  the  space  d 
one  year  next  following;  and  we  further  adjudge  the  said  R.  Fletcher, 
in  case  he  shall  not  find  such  sureties  as  aforesaid,  to  be  further 
imprisoned,  and  kept  to  bard  labour  for  the  space  of  six  calendar 
months,  unless  such  sureties  shall  be  sooner  found.    Given  under 

our  hands  the  day  and  year  first  above  mentioned. 

'<  J.  Calthrop. 

"  J.S.Tharp." 


As  by  the  record  of  the  said  conviction,  remaining 
among  the  records  of  the  court  of  quarter  sessions  for 
the  said  county,  will  more  fully  and  at  large  appear. 
And  the  defendants  further  say,  that  the  said  conviction 
of  the  plaintiff  of  his  said  offence  hath  not,  at  any  time 
since  the  plaintiff  was  so  convicted  as  aforesaid^  been  in 
any  way  quashed,  reversed,  or  annulled,  but  that  the 
same  from  thence  hath  been,  and  still  is,  in  full  force  and 
effect;  and  that  afterwards,  and  afler  the  plaintiff  was 
so  convicted  by  and  before  the  defendants  as  aforesaid, 
to  wit,  on  the  said  26th  day  of  October,  1843,  the  de- 
fendants, as  such  justices  as  aforesaid,  in  pursuance  of 
the  said  conviction  of  the  plaintiff  of  his  said  offence, 
made  and  issued  under  their  hands  and  seals  a  certain 
warrant  of  commitment,  which  said  warrant  of  commit- 
ment was  and  is  in  the  words  following : — 

"  County  of  Cambridge,  to  wit. — ^To  the  constable  of  Soham,  in 
the  county  of  Cambridge,  and  to  the  keeper  of  the  common  gaol  at 
Cambridge,  in  the  said  county. — Whereas  R.  Fletcher,  of  Sohaoo,  in 
the  said  county,  labourer,  is  convicted  by  and  before  us  the  Reverend 
J.  Calthrop,  Clerk,  and  ,  two  of  her  Migesty's  justices  of  the 

peace  in  and  for  the  said  county,  upon  the  oath  of  J.  Cowel,  for  that 
he  the  said  R.  Fletcher,  at  the  parish  of  Soham,  in  the  said  county, 
with  three  other  persons  unknown,  in  certain  land  there  situate  in 
.  the  occupation  of  W.  Comwell,  did,  by  night,  to  wit,  after  the  ex- 
|HratioD  of  the  first  hour  after  simset  ou  Monday,  the  23rd  day  of 


HILARY  VACATION,  8  VICT. 


533 


October,  1843,  and  before  the  beginning  of  tbe  first  hour  before  sun- 
rise on  the  24th  day  of  October  in  the  same  year,  that  is  to  say,  about 
die  hour  of  one  in  the  night  of  the  said  23rd  day  of  October,  unlaw- 
fully enter  upon  the  said  land  with  a  net,  for  the  purpose  of  taking 
game,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
rided;  and,  therefore,  we  the  said  justices  adjudged  the  said  R.  Fletcher 
for  his  said  offence  to  be  imprisoned  in  the  common  gaol  at  Cam- 
bridge, in  and  for  the  said  county  of  Cambridge,  and  there  kept  to 
hard  labour  for  the  period  of  three  calendar  months ;  and  that,  at 
the  expiration  of  such  period,  he  -the  said  R.  Fletcher  find  sureties 
by  recognisance  as  hereafter  mentioned.  These  are,  therefore,  to  re- 
quire you  the  said  constable  to  apprehend  and  forthwith  convey  the 
said  R.  Fletcher  to  the  said  common  gaol  at  Cambridge  aforesaid, 
and  deliver  him  to  the  said  keeper  thereof,  together  with  this  precept. 
And  you  the  said  keeper  are  hereby  commanded  to  receive  the  said 
R.  Fletcher  in  the  said  common  gaol,  there  to  be  imprisoned  and 
kept  to  hard  labour  for  the  period  of  three  calendar  months ;  and 
if,  at  the  expiration  of  such  period,  the  said  R.  Fletcher  shall  not 
find  sureties  by  recognisance,  himself  in  the  sum  of  10^.  and  two 
sureties  in  the  sum  of  5/.  each,  or  one  surety  in  the  sum  of  10/., 
conditioned  that  the  said  R.  Fletcher  shall  not  so  offend  again  for 
the  space  of  one  year  next  following,  then  that  you  the  saidjieeper 
further  imprison  the  said  R.  Fletcher  in  your  custody  at  Cambridge 
aforesaid,  and  there  to  be  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  shall  be  sooner  found.  ^  Given 

under  our  hands  and  seals  the day  of  October,  1843. 

"  Joseph  Sidney  Tharp.  (l.  s.) 
"  John  Calthrop,  Clerks  (l.  s.)" 


1845. 


Fletchjbb 

V. 

Caktbrop. 


And  the  defendants  further  say,  that  the  said  Robert 
Fletcher  in  the  said  conviction  and  in  the  said  warrant 
of  commitment  mentioned  is  the  plaintiff  in  this  suit ; 
and  that  the  said  justices  in  the  said  conviction  and  in 
the  sfud  warrant  of  commitment  mentioned  are  the  de- 
fendants in  this  suit;  and  that  the  said  conviction  of  the 
plaintiff  recited  in  the  said  warrant  of  commitment  is 
the  same  conviction  as  in  this  plea  mentioned  and  set 
forth,  according  to  the  words  thereof,  and  not  another 
and  different  conviction;  and  that  the  said  offence  of 
which  the  said  plaintiff  was  so  convicted  as  aforesaid 
was  and  is  the  same  offence  as  is  mentioned  in  the  said 
warrant  of  commitment,  and  not  another  and  different 
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1845.         offence ;  and  that  the  said  common  gaxA  in  this  plea  and 
^ij^^lj;'^^^     in  the  said  conviction  of  the  said  plaintiff  and  in  the  said 
^'  warrant  of  commitment  respectiyely  mentioned  was  and 

is  in  the  parish  of  Chesterton,  in  the  county  aforesaid, 
and  was  and  is  the  same  common  gaol  as  is  in  the  said 
declaration  mentioned,  and  not  another  and  different 
common  gaoL  And  the  defendants  further  saj,  that,  after- 
wards, and  just  before  the  sidd  lime  when  &c.,  to  wit, 
on  the  said  26th  day  of  October,  1843,  the  defendants,  as 
such  justices  as  aforesaid,  delivered  the  said  warrant  of 
commitment  to  one  Sutton  Ludbrook,  then  being  the 
constable  of  Soham,  in  the  county  of  Cambridge,  to  be 
executed  in  due  form  of  law,  and  that  the  said  Sutton 
Ludbrook,  then  being  such  constable,  then  and  at  the 
said  time  when  &c.,  under  and  by  virtue  and  in  pur- 
suance of  the  sidd  warrant,  apprehended,  seized,  and 
laid  hold  of  the  plaintiff,  doing  no  unnecessary  violence> 
&C.,  and  delivered  him  to  Charles  Orridge,  the  governor 
and  keeper  of  the  gaol  in  the  declaration  mentioned,  as 
he  lawfully  might  &c.;  and  the  said  Charles  Orridge 
received  the  plaintiff  into  his  custody  under  and  in  pur- 
suance of  the  said  warrant,  and  imprisoned  him  &c, 
and  forced  and  compelled  him  to  go,  work,  and  labour  on 
the  said  treadmill,  being  the  hard  labour  in  the  said  con- 
viction and  in  the  said  warrant  of  commitment  men- 
tioned, for  the  space  of  time  in  the  declaration  mentioned, 
and  kept  &c.  the  plaintiff  in  custody  until  &c.,  as  he 
lawfully  might  &c.,  which  are  the  same  &c.  And  the 
defendants  further  say,  that,  at  the  time  when  the  said 
Charles  Orridge,  so  being  such  gaoler,  received  the  said 
plaintiff  into  his  custody  under  the  said  warrant,  he  the 
said  Charles  Orridge  and  also  the  said  plaintiff  well 
knew  the  day  and  time  when  the  said  warrant  was  made 
and  issued  by  the  defendants  as  aforesaid;  and  that  the 
said  plaintiff  was  discharged  from  his  impirisonment,  to 
wit,  on  &C.J  and  within  three  calendar  months  next 
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after  he  was  bo  convicted  as  aforesaid. — Verification.  184£». 

Special  demurrer  and  joinder.  Fletcher 
The  case  was  argued  on  concilium  in  Hilary  Term  (a). 


V. 

Calthbop. 


Cfunmnffi  in  support  of  the  demurrer. — The  conviction 
set  out  in  the  plea  contains  no  statement  of  any  offence 
for  which  the  plaintiff  was  liable  to  be  punished  under 
the  9  Geo.  4,  c.  69,  by  summary  conviction  and  imprison- 
ment. It  does  not  appear  tharti  he  entered  or  was  in 
the  close  therein  mentioned  for  the  purpose  of  taking 
or  destroying  game  theretii^  or  that  he  entered  or  was 
therein  by  night  for  the  purpose  of  taking  game  by 
nighty  or  that  he  was  in  the  said  close  by  night  for  the 
purpose  of  taking  game  therein*  In  all  the  cases  which 
have  arisen  on  this  section,  it  has  been  held,  that  a  de- 
fendant, to  be  guilty  of  night  poaching,  must  be  on  the 
land  for  the  purpose  of  taking  game  in  such  knd;  in- 
deed,  if  it  were  otherwise,  any  trespass  might  be  held  to 
be  within  the  act,  and  a  person  found  passing  by  night 
over  one  close,  with  a  gun  or  net^  for  the  purpose  of 
killing  game  even  on  his  own  land,  would  be  liable  to  be 
convicted  for  poaching  on  the  former.  This  point  arose 
in  In  re  Fletcher  (i).  [^Pattesony  J. — In  that  case  I  dis- 
charged the  prisoner,  because  the  warrant  had  no  date, 
being  such  a  defect  as  no  conviction  would  cure.]  Be- 
gina  v.  Gainer  (c)  is  to  the  same  effect.  {Coleridge^  J. 
— That  was  no  question  of  transit,  the  defendants  had 
the  opportunity  of  destroying  game  on  the  land  where 
they  were  found,  but  had  not  done  so.  Patteson,  J. — 
The  indictment  in  that  case,  too,  contained  the  words 
"  there  to  kill  game."]  So,  it  will  be  found,  do  all  in- 
dictments under  this  act,  which  shews,  that  being  found 


(a)  January  17th,  before  Lord         (b)  1  D.  &  L.  726;  13  L.  J., 
Dmman,  C.  J.,  Patteson,  Cole-     N.S.,  M.  C,  16. 
ridgcy  and  Wiffhtman,  Jg.  (c)  7  C.  &  P.  23K 
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armed  on  land  by  night  for  the  purpose  of  killing  game 
elsewhere  U  not  of  itself  sufficient  to  constitute  the  of- 
fence of  night  poaching  under  this  act  In  B^fiaa  v. 
Daois  (a)  the  same  point  was  taken.  PaOeton,  J.,  in 
his  judgment  eays,  "  The  intent  was  clearly  to  kill  game 
in  the  wood,  into  wluch  none  of  the  parties  ever  got  for 
that  purpose.  It  is  true  that  they  are  charged  with 
being  in  Shutt  Leaaowe,  but  they  had  no  intention  of 
killing  game  there."  In  Daviet  t.  7^  Katg  {b)  the  in- 
dictment was  held  bad  for  not  sufficuently  averring  that 
the  defendants  were  ^  night  in  the  closes  armed.  That 
case  was  luider  the  9th  section  of  this  statute;  and,  as  the 
terms  of  that  and  the  first  section  are,  as  to  this  pointy 
nearly  identical,  the  case  is  a  deiMsive  authoii^,  that,  to 
complete  the  offence,  two  things  must  coincide,  the  being 
on  the  land  by  night,  for  the  purpose  of  taldng  game  in 
that  land  by  night  [Lord  Denman,  C.  J. — The  mi»- 
chief  tliere  provided  ag^st  is  the  being  armed  by  nights] 
Chaney  v.  Payne  (c)  shews  that  it  is  not  suffident  in 
all  cases  to  describe  the  offence  in  the  words  of  the 
statute  creating  it  (d). 

(a)  S  C.  &  P.  759.  noidt.  Id.  846;  2  Hawk.  P.  C. 

(i)  lUB.  &C.89.  134,    179;    DtltOD,'  575,  593  : 

(c)  1  Q.  B.  R.  712.  MoTKY.Jama,  Winei,122;  £, 

{d)  The   following   objections  parb  JI/'OAm,  6  Mad.  206;  Auf- 

were-alio  Uken,  but,  u  do  judg-  tey  v.  Wilton,  Baniea,420;  QuH- 

ment  wm  given  upon  them,  it  '«r»T,JV"«(^,9Dowl.  139;  Dick- 

will  be  sufficient  to  ttate  the  cam  inmn   r.    Broom,    Peake,    334; 

cited  onbothude*:—  Jameiv.Sm/l,iB.  &C.  681). 

I.  That  the  warrant  u  inniffi-         2.  It  doet  not  appear  before 

cieoL  whom  the  pUintiff  wai  convicted, 

1 .  It  cantains  no  itatement  of  nor  that  they  were  juiticei  of  the 

the  time  and  place  at  which  it  coimty.     (Elderloit'i  aae,  2  Ld. 

wai  made,  and  which  are  mate-  Raym.  978;  2  HiJe,  P.  C.  50,51; 

rial,  the  defendant*  having  only  DanitU  v.  Pkiiippi,  1  C.,  M.  & 

a   limited  jumdiction,    namely,  R.  662 ;   Cutler  v.  WUton,  3  M. 

within  tlie  county.    {Irtre  FUt-  &  W.  411 ;    Regina  v,  Shiptton- 

cher,  1  D.  &  L.  726  i  In  re  Beif  oHSlour,  ante,  p.  230). 
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WorUedgey  for  the  defendants. — The  oonyiction  set  out 
in  the  plea  is  good,  mnce  it  lays  the  offence  according  to 
the  terms  of  the  act  of  Parliament.  It  is  the  entering 
by  night  on  land  which  appears  to  be  the  gist  of  the 
offence  created  by  the  act,  rather  than  the  intention  to 
take  game  by  night.  [Pattesan,  J. — The  first  clause  in 
the  section  refers  to  taking  game,  which  leads  to  the 
supposition  that  the  taking,  not  the  entiy  by  n^ht,  was 
the  gist  of  the  offence.]  The  words  of  the  section  do 
not  shew  that.  [Lord  DenmaUy  C.  J. — Suppose  the 
conviction  had  stated  that  the  defendant  entered  by 
night  with  the  intention  of  killing  game  at  seven  o'clock 
in  the  morning.]  Then  the  offence  would  have  been 
committed,  and  would  be  properly  charged.  The  object 
of  the  act  clearly  was  to  prevent  nightly  conflicts,  which 
the  entry  alone  on  the  land  was  likely  to  produce.  The 
terms  of  the  act  have  been  followed,  and  that  is  always 
sufficient  if  the  offence  consists  of  a  simple  fact,  pro- 


1845. 


Flktchbb 

V. 

Calthrop. 


3.  The  omission  of  the  date 
and  place  of  making  the  warrant 
is  not  aided  by  the  7th  section  of 
the  9  Greo.  4,  c.  69 ;  and  Darnell 
V.  PhiUpps  (1  C,  M.  &  R.  662) 
does  not  apply:  such  omission  is 
peculiar  to  the  warrant,  and  can- 
not be  supplied  by  any  convic- 
tion. {In  re  Fletcher,  1  D.  &  L. 
726). 

II.  The  introductory  averments 
in  the  plea  are  insufficient  and 
ill  pleaded.  (WMtley  v.  FaicseU, 
Style,  12;  HiU  y.Bateman,  2 
Strange,  710;  SeWy  v.  Bardons,  3 
B.  &  Ad.  2;  Com.  Dig.'<  Pleader," 
3  K.  26 :  Waiianu  v.  Wilcox,  8 
A.  &E.  314,  331.) 

1.  It  does  not  appear  that  the 
plaintiff  was  properly  charged 
with  the  offence.  (9  liep.  25 ; 
Everard  v.  Patteeon,  6  Taunt, 


645 ;  Rex  v.  Lyme  RegiSy  Dougl. 
177  ;  CoUett  v.  Lord  Keith,  2 
East,  260;  In  re  Fuller,  ante, 
p.  284). 

2.  Nor  is  it  sufficiently  alleged 
that  the  offence  was  proved,  the 
evidence  should  have  been  set 
out  in  the  plea. 

3.  Nor  that  the  evidence  was 
heard  in  the  presence  of  the  ac- 
cused. ( In  re  Jones,  antk,  p.  3 ; 
In  re  Tordoft,  ant^,  p.  171 ;  In 
re  Gray,  ante,  p.  354). 

4.  Nor  that  he  was  called  upon 
for  his  defence. 

III.  The  plea  is  loaded  with 
immaterial  and  unnecessary  mat- 
ter, and,  therefore,  bad  on  special 
demurrer.  (Hembro  v.  Bailey,  1 
C.  &  M.  204 ;  Biehton  v.  Evane, 
2  C,  M.  &  R.  12). 
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1845.        vided  the  words  in  the  conviction  are  used  in  the  same 
^i     "^    ^      sense  as  the  words  in  the  statute  on  which  it  is  founded: 

Fletcher 

».  Rez  V.  Chandler  {a) ;  Rex  v.  Speed  (b),  cited  in  Paley  on 

Convictions^  p,  108 ;  Mann  v.  Davers  (c).  The  next  case 
cited  in  Palej  on  Convictions,  Rex  v.  Marsh  (cQ,  is  more 
important,  referring  to  takmg  fish  without  consent  of 
the  owner,  which,  being  mentioned  in  the  statute,  was 
considered  to  be  necessary  in  the  conviction.  There 
Littkdaky  J.,  said,  ^^  Grenerallj  speaking,  it  is  sufficient, 
in  an  indictment  or  a  declaration  founded  upon  a  statute, 
to  pursue  the  words  of  the  statute."  As  to  the  inten- 
tion of  the  persons  being  to  kill  game  on  the  land,  there 
cannot  be  any  reasonable  doubt.  The  words  used  to 
express  it  must  be  understood  in  reference  to  common 
sense  and  to  the  context:  Rex  v.  Stevens {e).  Rex  v. 
Capewell  (f)  is  no  authority  against  this  conviction,  be* 
cause,  in  that  case,  it  was  the  fact  of  the  defendants 
being  on  the  land  or  not  was  in  question,  not  the  inten- 
tion with  which  they  came  there* 

Gunninffy  in  reply,  contended,  that  DanieU  v.  i%i- 

lipps  (ff)  was  not  law,  and  that  it  was  inapplicable  to  the 

present  case,  in  which  the  defects  in  the  warrant  were 

beside  the  conviction. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — In  this  case  many  important  matters  were 
discussed  in  the  argument,  but  there  is  only  one  point 
to  which  we  find  it  necessary  to  advert. 

The  defendants'  plea  cannot  be  supported  unless  the 
conviction  is  good  in  point  of  law.  The  plaintiff  con- 
tends, that  it  was  invalid  for  want  of  setting  forth 

(a)  1  Ld.  Raym.  581.  (e)  5  East,  260. 

(b)  Id.  583.  (/)  5  C.  &  P.  549. 

(c)  3  B.  &  A.  103.  iff)  1  C,  M.  &  R.  662. 
(<^)2B.&C.  717. 
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that  he  entered  the  dose  with  intent  to  kill  game        i845. 
there.    The  defendants'  learned  counsel  admitted^  that      ^ij^Srcn^ 
the  conviction  as  laid  could  only  have  been  proved  ^• 

•  1  /•    1       •  1  1  .11  Calthrof. 

by  evidence  of  the  intent  shewn  to  kill  game  there; 
but  he  argued,  that  the  statement  in  the  conviction  of 
the  offence,  being  in  the  terms  of  the  act  creating  it, 
was  sufficient)  although  more  might  be  necessary  to 
be  proved  by  the  evidence.  This  proposition  is  un- 
doubtedly too  extensive.  The  rule  laid  down  in  Paley 
on  Convictions,  that  it  is  sufficient  to  follow  the  words 
of  the  act,  ^*  unless  the  offence  be  of  a  complicated  na* 
ture,"  is  open  to  two  objections :  it  does  not  rest  upon 
any  authority,  nor  does  it  furnish  any  criterion  by  which 
justices  of  the  peace  or  this  Court  can  discover  what 
cases  are  thus  comprehended. 

In  favour  of  the  defendants*  general  proposition,  the 
case  of  Rex  v.  Marsh  (a)  was  cited,  where  Littkdale,  J.,  • 
held  the  contrary  opinion,  declaring,  that,  ^'  Generally 
speaking,  it  is  sufficient  in  an  indictment  or  a  declara- 
tion founded  on  a  statute  to  pursue  the  words  of  the 
statute,"  which  is  undoubtedly  true,  but  imports  that 
there  are  cases  in  which  it  would  not.  The  deci- 
sion there,  which  dispenses  with  the  word  knowingly 
as  qualifying  the  possession  of  game,  appears  to  be 
founded  on  the  defendants'  trade  and  the  duty  imposed 
on  him  by  the  act  as  a  carrier.  In  James  v.  Phelps  (i), 
which  was  a  case  for  a  malicious  prosecution,  where  the 
defendant  had  indicted  the  plaintiff  for  felony  in  ob- 
structing the  working  of  a  mine,  some  members  of  the 
Court  expressed  an  opinion  that  an  obstruction,  not  wil- 
ful or  with  knowledge,  could  not  amount  to  a  felony  on 
general  principles.  And  I  well  remember,  although 
the  words  aro  not  reported  where  the  case  is,  (in  the 
nth  Adolphus  &  Ellis,  and  the  3rd  Perry  &  Davi- 

(a)  2  B.  &  C.  717.  (6)  11  A.  &  E.  483  ;  3  P.  &  D.  231. 
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1845.        son),  that  it  was  stated,  that  the  case  of  Bex  v.  Uriah 
Flbtcbbr      Ccr^^  {o)  was  a  distinct  and  pointed  autiiority,  for  the 
«•  purpose  of  shewing  that  the  words  of  the  act  are  not 

universally  all  that  must  appear  on  the  canyiction. 
There  the  charge  was  for  fishing  in  a  pond.  It  was 
held  naught  for  want  of  n^ation  of  the  owner's  con- 
sent; and  the  same  argument  here  resorted  to  would 
have  supplied  that  defect,  and  was  pressed  on  the  Court, 
who  said,  however,  '^  The  offence  intended  in  this  con- 
viction is  fishing  in  the  fishery  of  Mr.  Hayne,  being 
private  property;  but  aU  this  might  be  done,  for  aught 
that  appears  upon  this  conviction,  with  the  consent  of 
the  owner :  the  fact  ought  to  appear  so  that  the  Court 
may  be  able  to  judge  whether  the  conviction  be  agree- 
able to  law.  If  the  owner  had  been  the  complainer, 
that  would  have  shewn  his  dissent;  but  this  conviction 
•  is  upon  the  complaint  of  Martha  Buxton,  and  it  does 
not  appear  that  the  defendant  has  been  guilty  of  fishing 
in  any  water,  being  private  property,  without  consent 
of  the  owner."  As,  in  that  case,  the  consent  of  the 
owner  was  required  to  be  negatived  in  the  conviction, 
so,  in  the  present,  the  necessity  of  its  alleging  an  in- 
tent to  kill  game  there  is  deduced  from  the  enoimous 
consequences  which  would  otherwise  follow;  for  it  can- 
not be  disputed  that  the  omission  would  leave  any  man 
open  to  a  summary  conviction  as  an  offender  against  the 
9  Geo.  4,  c.  69,  &  1,  who  shall  enter  the  land  of  another 
at  an  early  hour  during  that  period  which  the  statute 
defines  as  the  night-time,  with  the  intent  to  pass  over 
such  land  in  order  to  arrive  at  preserves  of  his  own,  and 
there  shoot  his  own  pheasants.  The  conviction  states, 
in  the  terms  of  the  act,  that  the  plaintiff  entered  the 
close  unlawfully,  but  we  do  not  know  in  what  sense 
that  word  is  used.     The  justices  of  tiie  peace  may  have 

(a)  A  Burr.  2279. 
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thougbt  it  unlawful  to  enter  into  the  doee  with  the  re-         is46. 
motest  purpose  of  killing  game,  or  they  may  possibly      YhErcntR 
mean  that  the  entry  was  unlawful  as  a  trespass  on  the  v. 

land  of  another.  If  such  was  their  meaning,  the  fact 
ought  to  have  been  averred,  and,  if  that  ground  of  ille- 
gality was  held  essential  to  the  offence,  the  decision  in 
CordeiCt  case  would  prove  that  the  absence  of  the 
owner's  acquiescence  ought  also  to  be  averred. 

Two  cases  which  occurred  at  the  assizes  before  two 
of  my  learned  Brothers  were  cited — Bex  v.  Gainer  (a) 
and  Regina  v.  Davis  {p).  In  the  former  the  indictment, 
framed  on  section  9  of  the  same  act,  alleged  that  three 
defendants  entered  a  wood  'armed,  with  the  intent  to 
kill  game  there.  Mj  Brother  Coleridge  held,  that  strict 
proof  of  that  predse  intent  was  requisite;  observing, 
that,  although  they  intended  to  kill  game  in  every  other 
cover  in  the  country,  that  indictment  could  not  be 
proved  without  the  other  too.  It  was  not  holden,  or 
even  argued,  that  the  word  there  could  be  rejected  as 
surplusage.  The  other  case  occurred  before  my  Bro- 
ther Pattesan,  who  held,  in  the  first  place,  that  the  arm- 
ing of  one  of  the  party  was  not  the  arming  of  all,  so  as 
to  satisfy  an  indictment  on  the  same  section.  This 
alone  secured  tiie  defendants'  acquittal,  and  there  was 
no  absolute,  necessity  for  inquiring  whether  the  intent 
must  be  to  kill  game  in  the  place  entered.  But  the 
learned  Judge  pointed  out  the  deficiency  of  sudi  proof 
as  fatal  to  the  prosecution. 

There  are,  however,  strong  reasons  for  dispensing  with 
such  intent  in  the  description  of  misdemeanours,  which 
do  not  apply  to  an  offence  made  the  subject  of  sum- 
mary conviction.  In  the  former  case,  the  mischief 
against  which  the  act  appears  to  be  directed  is  danger 
to  the  public  peace,  produced  by  the  assemblage  in  the 

(a)  7  C.  &  P.  231.  (6)  8  C.  &  P.  759. 
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1845.        night  of  armed  numbers  in  pursuit  of  game ;  the  place 

Fletcher     where  the  game  is  to  be  killed  is  wholly  immaterial,  and 

^'  it  is  not  impossible  that  the  cases  now  cited  may  de- 

Calthrop.  ,  , 

serve  more  consideration ;  but^  when  the  thing  denounced 
hj  law  is  the  entry  of  a  close  for  the  purpose  of  killing 
game,  the  words  of  themselves  carry,  in  an  ordinary 
sense,  the  impression  (although  they  do  not  necessarily 
purport)  that  the  intention  is  to  kill  the  game  there. 
The  probable  result  of  not  restricting  the  sense  of  the 
clause  has  been  already  pointed  out  as  too  monstrous  to 
have  been  contemplated.  The  learned  counsel,  indeed, 
admitted,  on  ihe  argument,  that  the  sense  ought  to  be  so 
restricted,  and  that  it  is,  in  fact,  so  restricted  by  the 
^'ery  words  employed  in  the  statute;  and  hence  the 
omission  objected  to  makes  no  difference.  A  doubt 
was  felt  on  the  Bench  whether  that  admission  was  not 
too  large.  On  reflection,  it  seems  to  us  to  be  no  more 
than  the  principle  of  former  cases  requires ;  that  prin- 
ciple being,  that,  when  a  certidn  act  is  made  punishable 
by  summary  conviction,  which  act  may  be  lawful  if 
performed  under  certain  circumstances,  those  circum- 
stances ought  to  be  negatived  in  the  conviction.  None 
of  us  doubt,  that,  when  the  proof  must  negative  such 
circumstance,  the  allegation  in  the  instrument  of  con- 
viction ought  to  do  the  same.  This  principle  is  well 
expressed  on  a  similar,  although  not  exactly  the  same 
occasion  in  Regina  v.  Balnea  (a).  Proceedings,  in  cases 
of  this  nature,  which  are  to  deprive  a  man  of  his  free- 
dom in  a  summary  way,  without  letting  him  be  tried  by 
his  peers,  are  always  construed  strictly,  and  never  sup- 
plied by  intendment  of  matter  which  does  not  appear 
on  the  face  of  them. 

Our  judgment  must,  therefore,  be  in  favour  of  the 

plaintiff* 

Judgment  for  the  plaintiff 

{a)  2  Ld.  Raym.  1265. 
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The  Queen  v.  The  Trustees  of  the  Taunton  Market.     jFa.  12th. 

\JN  appeal  against  a  rate  for  the  relief  of  the  poor  of  By  a  local  act 
the  parish  of  Bishop's  Hull,  in  the  county  of  Somerset,  i^^J^t^ 
in  which  the  appellants,  Henry  Badcock  and  six  others.  "^^^  appointed 

*  *  \  ^  '  and  empowered 

trustees  of  Taunton  Market,  in  the  said  county,  were  to  parchaae 
rated  ''for  the  market-house  and  building,  containing  site  of  a  mar- 
butchers'  stalls  and  standings,  JSOt,"  the  sessions  con-  ^^i^^'^^of 
firmed  the  rate,  subject  to  the  opinion  of  this  Court  on  monies  to  be 

,      ^  „       .  borrowed  un- 

the  loilowing  case : —  der  the  act, 

1.  To  pay  tbe 
expenses  of 

By  an  act  of  Parliament,  (8  &  9  Geo.  3,  c.  xUv),  inti-  fj^^^^^. 
tuled,  ''An  act  for  erecting  a  market-house,  and  holding  pay  the  debts 
a  market  in  the  town  of  Taunton,  in  the  county  of  parchase  of  the 
Somerset,  and  for  preventing  the  holding  of  any  market  ejecting  the 
in  the  streets  of  the  said  town,  and  for  cleansin^c  the  buildings  and 

^  lighting  certain 

streets  in  the 
town  of  T.,  and  of  purchasing  the  stalls  standing  in  the  then  market,  and  certain 
mortgages  made  under  the  act,  with  interest ;  3.  After  the  discharge  of  the  same,  and 
'of  all  debts,  it  was  directed,  that  *'  the  said  market  and  buildings,  and  the  tolls,  rents, 
and  profits  thereof,  should  be  in  trust  for  the  use  and  benefit  of  the  pariah  of  St.  M.,  in 
the  said  town  of  T.,  for  eyer,  and  be  applied  to  the  clothing,  educating,  and  placing  out 
apprentices  so  many  of  the  children  of  the  poor  inhabitants  of  the  said  parish  as  the  trustees 
should  from  time  to  time  appoint." 

Section  25  prorided  that  the  share  and  proportion  which  the  several  grounds  did  con- 
tribute or  pay,  or  were  charged  with  towards  the  poor-rates  in  the  year  1768,  according  to 
the  rents  of  the  same  as  they  were  then  rated,  should  be  for  ever  paid  by  the  trustees  in 
respect  of  the  buildings  to  be  erected  by  virtue  of  tbe  act. 

A  subsequent  act  (57  Geo.  3,  c.  Izv)  empowered  tbe  trustees  to  extend  the  market,  and 
to  purchase  lands  for  that  purpose,  and  enacted,  that  the  8  &  9  Geo.  3,  c.  xliv,  and  all  the 
ta&orities,  powers,  provisions,  regulations,  clauses,  matters,  and  things,  except  such  as 
were  thereby  altered,  varied,  or  repealed,  or  were  repugnant  to,  or  otherwise  provided  for, 
by  that  act,  should  be  in  full  force  and  effect,  and  extend  to  that  act  as  fixlly  and  effectually, 
to  all  intents  and  purposes,  as  if  all  such  authorities,  &o.  therein  contained  were  repeated 
and  re-enacted  in  the  body  of  that  act  with  relation  thereto. 

The  trustees,  under  the  first  act,  purchased  lands  in  the  pariah  of  St.  M.,  and,  under  the 
second,  land  in  the  parish  of  B.,  both  in  the  town  of  T.,  and  erected  thereon  a  market- 
house,  &c.  They  occupied  the  premises  and  collected  the  tolls,  with  which  they  paid  the 
expenses  of  the  market  and  the  interest  of  tiie  mortgage  debts.  No  surplus  ever  existed 
after  such  payment,  and  no  part  of  the  mortgages  had  been  paid  off: — 

Heidf  1.  That  the  special  provisions  of  tl^  8  &  9  Geo.  3,  c.  xliv,  with  respect  to  rating, 
were  not  incorporated  into  the  57  Geo.  3,  c.  Ixv,  by  the  general  words  of  the  clause  of 
relierence  in  the  latter. 

2.  lliat  the  trustees,  being  occupiers  of  premises  in  the  pariah  of  B.,  which  produced  a 
valuable  return,  although  not  profitable  in  any  given  year,  and  the  destination  of  the  funds 
under  the  statute  not  being  to  strictly  public  purposes,  were  rateable,  according  to  the 
Bunocliial  Assessment  Act,  to  the  relief  of  the  poor  of  the  parish  of  B. 

VOL.  I.  P  P  N.  8.  C. 
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1845.        streets  and  preventing  nuisances  and  obstnictions  there- 
Ths  Qubbn    ^'  ^^^  ^^^  lighting  certain  streets  in  the  said  town," 
Tk  tJ^  the  trustees  therein  ap^inted  were  empowered  to  pnr^ 

Tauntoit      chase  certain  ground  and  buildings  therein  described, 
situate  within  the  said  town  of  Taunton,  and  to  con- 
vert the  said  ground  into  a  place  for  holding  the  said 
market,  and  for  erecting  a  market-house ;  and  it  was 
thereby  enacted,  (section  21),  ^'  that  all  the  lands,  tene- 
ments,  and  hereditaments  to  be  purchased  by  virtue  and 
under  the  authority  of  that  act,  for  the  site  of  the  said 
market  as  aforesaid,  and  all  buildings,  houses,  sheds, 
stalls,  standings,  and  other  erections  to  be  built  or  set 
up  thereupon,  and  the  rent^  and  profits  arising  firom  the 
same,  should  be,  and  were  thereby  vested  in  the  said 
trustees  and  their  successors,  for  ever;  and  that  they 
should  stand  seised  thereof,  in  trust  for  the  several  uses, 
intents,  and  purposes  thereinafter  mentioned  and  de- 
clared concerning  the  same ;  (that  is  to  say),  the  said 
trustees  should,  out  of  the  first  monies  to  be  borrowed 
or  nosed  by  any  ways  and  means  imder  the  authority  of. 
the  act,  pay  and  discharge  the  costs  and  expenses  of  ob- 
taining and  passing  the  act;  and  should,  in  the  next 
place,  pay  off  and  discharge  all  debts  that  should  be 
incurred  by  the  purchase  of  the  said  lands,  tenements, 
and  hereditaments,  and  the  ground  whereon  to  erect  the 
said  market  and  buildings,  and  all  such  charges  and 
expenses  as  should  necessarily  attend  the  erecting  and 
constituting  the  same ;  and  also  the  expenses  of  erecting, 
maintaining,  and  lighting  of  lamps  in  certwi  streets  in 
the  said  town  therein  particularly  mentioned;  and  also 
the  expenses  of  purchasing  the  stalls  and  standings 
erected  in  the  then  present  market  on  market-days, 
thereinbefore  directed  to  be  purchased  by  the  said  true- 
tees  ;  and  also  certain  mortgages  by  the  said  act  au- 
thorised to  be  made  by  the  said  trustees  as  thereinbefore 
mentioned,  and  the  interest  thereof,  so  long  as  any  of 


r 
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them  Bhould  remain  unpaid ;  and^  after  the  discharge  of        1846. 
the  same,  and  of  all  debts  accrued  on  account  of  the    .p^^  quun 
said  market  and  buildins^s*  the  said  market  and  build-  ^    _^' 

®  ,  ,        The  Trnsteesof 

ings,  and  the  tolls,  rents,  and  profits  thereof  or  arising  Taqmton 
thereby,  should  be  and  remain  in  the  said  trustees,  in 
trust  as  an  estate  for  the  use  and  benefit  of  the  parish 
of  St  Mary  Magdalene,  in  the  said  town  of  Taunton, 
for  ever,  and  should  and  might  be  applied  by  the  said 
trustees  to  the  clatkmg^  educajtingy  and  placing  out  oppreH" 
iices  so  many  of  the  children  of  the  poor  inhabitants  of  the 
said  parish  of  St.  Mary  Magdalene  as  the  said  trustees 
should  from  time  to  time  direct  or  appoint" 

Sect.  25  provided,  ^^that  the  share  and  proportion 
which  the  several  grounds,  houses,  and  buildings  which 
should  be  vested  in  the  said  trustees  by  virtue  of  that 
act  did  contribute  or  pay,  or  was  or  were  charged  with 
towards  the  land-tax,  church,  and  poor-rates  in  the  year 
1768,  according  to  the  rents  of  the  same  as  they  were 
then  rated,  should  be  for  ever  paid  to  the  collector  or 
collectors,  and  other  proper  officer  or  officers  authorised 
to  receive  the  same  by  the  said  trustees,  and  the  said 
trustees  should  for  ever  thereafter  be  charged  with,  and 
liable  to  the  payment  thereof;  and  such  payments  as 
aforesaid  should  be  in  lieu  of  all  taxes,  rates,  or  any  im- 
positions, of  what  kind  or  nature  soever,  to  be  paid  in 
respect  of  the  said  market-house  and  other  houses  and 
buildings  to  be  erected  by  virtue  of  the  said  act.** 

In  pursuance  of  the  said  act,  the  trustees  of  Taunton 
Market,  in  the  year  1768,  purchased  the  grounds  and 
buildings  mentioned  in  the  said  act,  and  erected  a  mar- 
ket and  market-house  on  the  said  ground,  all  in  the 
pariah  of  St.  Mary  Magdalene,  Taunton. 

In  the  year  1817,  the  trustees^  finding  the  market 
was  not  sufficiently  iaxge,  obtained  an  act,  (57  Geo.  3,  c.  . 
Ixv),  intituled,  **  An  Mt  lor  enlarging  the  market-place 
and  regulating  the  market  in  the  town  of  Taunton,  in 

pp2 
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1845.         the  county  of  Somerset,  and  for  better  lighting,  deans- 

Thi  Qubkn    ^°o»  ^°^  otherwise  improving  the  said  town,  and  for 

»•  amendinsc  an  act  of  his  present  Maiesty  relative  thereto;" 

The  TruBtees  of  .   ° .  .  . 

Taunton  by  which  it  was  enacted,  (section  1),  '*that  it  should  be 
lawful  for  the  trustees  to  treat,  contract,  and  agree  with 
any  person  or  persons^  who  should  be  willing  to  sell 
the  same,  for  the  purchase  of  any  messuages,  houses, 
buildings,  gardens  and  other  ground  within  one  thousand 
yards  of  the  site  of  the  said  then  present  market,  and, 
after  purchasing  the  same,  to  appropriate  a  competent 
part  thereof  for  enlarging  the  market  for  the  sale  of 
cattle,  swine,  and  any  other  beasts,  articles,  and  things, 
and  for  any  other  purposes  of  the  said  market ;  and  that, 
from  and  after  the  said  additional  ground  should  be  so 
set  out  for  the  purposes  of  the  said  market,  the  same 
should  be  deemed  and  taken  as  part  of  the  then  present 
market-place  to  all  intents  and  purposes.'^ 

It  was  further  enacted,  (section  24),  '^  that  the  ^id 
recited  act,  (8  &  9  Geo.  3,  c  xliv),  and  all  and  every  the 
authorities,  powers,  provisions,  regulations,  clauses,  mat- 
ters, and  things  therein  contained,  except  such  of  them  as 
were  thereby  varied,  altered,  or  repealed,  or  as  were  re- 
pugnant to,  or  otherwise  provided  for  by  that  act,  should 
be  in  full  force  and  effect,  and  should  extend  to,  and  be 
practised,  applied,  and  put  in  execution  for  effecting  the 
purposes  of  that  act,  as  fully  and  effectually,  to  all  in- 
tents and  purposes,  as  if  all  such  authorities,  powers, 
provisions,  regulations,  clauses,  matters,  and  things 
therein  contained  were  repeated  and  re-enacted  in  the 
body  of  that  act  with  relation  thereto." 

The  trustees,  under  the  authority  of  the  last  set,  pur- 
chased land  and  buildings  situate  within  the  parish  of 
Bishop's  Hull,  "within  one  thousand  yards  of  the  site  of 
the  old  market,  and  within  the  town  of  Taunton,  and 
converted  the  same  into  a  butchery,  or  butchers'  market, 
being  the  premises  in  question. 
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The  trustees  are  occupiers  of  the  premises,  and  collect,         ld45. 
hj  means  of  their  clerk  and  agents,  the  tolls  and  mone j    ths  Qubbic 
paid  by  those  who  frequent  the  market  in  respect  of  the  ««  ^  TVnatees  f 
butchery  and  the  stalls  therein.  Taunton 

There  is  a  debt  of  18,000i  charged  by  way  of  mort- 
gage on  the  tolls  of  the  market,  at  4L  lOs.  per  cent, 
interest,  upon  certain  instruments  or  deeds-poll,  (a  copy 
of  one  of  which  accompanied  the  case).  Some  of  these 
securities  are  held  by  three  of  the  trustees  rated,  and 
the  latest  date  of  any  of  them  is  1833. 

At  Christmas,  1843,  there  was  a  balance  of  35921 4«.  Sd. 
due  to  the  treasurer  of  the  trustees  upon  the  balance  of 
accoimt,  which  balance  has  been  in  some  years  greater, 
and  in  some  less^  and  has  become  due  by  reason  of  mo- 
nies haying  been  from  time  to  time  adyanced  by  him  to 
defray  the  current  expenses  of  the  market;  but  the  same 
is  not  charged  by  mortgage  upon  the  tolls  of  the  market. 
The  reyenue  of  the  market  i^  in  most  years  sufficient  to 
meet  the  annual  expenses  of  the  market,  together  with 
the  interest  of  the  debts  aboye  mentioned;  but  no  surplus 
has  eyer  existed  after  payment  of  the  said  expenses  and 
interest,  and  no  part  of  the  mortgage  debt  aboye  men- 
tioned has  yet  been  paid  o£ 

Part  of  the  houses  and  buildings  standing  on  so  much 
of  the  site  of  the  market  as  is  in  the  parish  of  Bishop's 
Hull  was,  in  the  year  18 1 7,  rated  to  the  relief  of  the 
poor  of  the  said  parish,  thus : — "  Messrs.  Brigdale  &  Co., 
Bank,  15^."  The  remaining  part  of  the  s^d  houses  and 
buildings  was  not  rated  in  the  said  year. 

No  evidence  was  given  of  any  rate  charged  upon  the 
said  premises  in  the  year  1768,  nor  of  the  rateable  value 
of  the  property,  nor  of  any  part  thereof,  nor  of  any  rent 
paid  for  the  same  in  that  year. 

The  two  acts  above  mentioned,  of  8  &  9  Geo.  3,  c  xliv, 
and  57  Geo.  3,  c.  Ixv,  are  to  be  taken  as  forming  part  of 
the  case.  The  rateable  value  of  the  preuiliscs  iu  question 
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1845.        16  correct,  suppoaiiig  the  trustees  to  be  rateable  for  tlie 
^ji^J^^^jj    same  according  to  the  6  &  7  Will.  4,  c  96. 
_      V*        .At  the  trial  of  the  appeal,  the  trustees  contended, 
Taunton     first,  that  they  were  not  rateable  at  all,  inasmuch  as 
they  had  no  beneficial  occupation  of  the  property  rated, 
the  tolls  and  monies  arising  therefhmi  being  entirely 
devoted  to  the  purposes  spedfied  in  the  said  acts  for 
the  regulation  of  the  market.  Secondly,  that,  if  rateable 
at  all  in  respect  of  tiie  sdd  buildings,  they  were  rateable 
only  in  one  of  the  following  ways :  first,  according  to 
the  share  and  proportion  which  the  land  and  buildings 
.  taken  by  them  under  the  act  57  G^.  3,  c  Ixv,  did  con- 
tribute or  pay,  or  were  charged  with  towards  the  poor- 
rate  in  the  year  1768,  according  to  the  rents  of  the  same 
as  they  were  then  rated;  or,  secondly,  according  to  tiie 
share  and  proportion  which  the  said  land  and  buildings 
did  contribute  or  pay,  or  were  charged  with  towards 
the  poor-rate  in  the  year  1817,  according  to  the  rents 
of  the  same  as  they  were  then  rated. 

If  the  Court  shall  be  of  opinion  that  the  trustees  are 
not  liable  to  be  rated,  or  are  rateable  only  in  the  pro- 
portion which  tiie  land  and  buildings  taken  by  them 
under  tiie  said  act  57  Geo.  3,  c«  Ixv,  did  contribute  or 
pay,  or  were  charged  with  towards  the  poor-rate  in  the 
*  year  1768,  according  to  the  rents  ofthe  same  as  they  were 
then  rated,  the  order  of  sessions  is  to  be  quashed,  and  the 
rate  amended  by  striking  out  the  names  of  the  trustees. 

If  the  Court  shall  be  of  opinion  that  the  said  trustees 
are  rateable  only  in  the  proportion  which  the  land  and 
buildings  taken  by  them  under  the  said  act  57  Geo.  3,-  c 
Ixv,  did  contribute  or  pay,  or  were  charged  with  towards 
the  poor-rate  in  the  year  18 17,  according  totherentsof  the 
same  as  they  were  then  rated,  the  rate  is  to  be  amended 
by  substituting  16Lbs  .the  rateable  value  of  the  market- 
house  and  buildings,  and  6s.  Sd,  as  the  rate  thereon. 

If  the  Court  shall  be  of  opinion  tiiat  the  trustees  are 
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rateable  fbr  the  said  premises  according  to  the  6  &  7         i845. 
WilL  4,  c  96,  the  order  of  sessions  is  to  be  confirmed.       thb  Quebn 

V. 

Moody y  (with  whom  was  PhinTi^f  in  support  of  th^  '^j^Ston  °' 
order  of  sessions  (a). — As  there  is  a  return  fh)m  this  Makut. 
building  which  comes  into  the  hands  of  the  trustees,  a  . 
revenue  is  produced  for  which  they  are  rateable,  unless 
the  purposes  to  which  it  is  devoted  are  wholly  public 
It  is  not  enough  that  they  ai^  charitable.  In  Rex  v.  St 
Gilesy  York  (6),  a  lunatic  asylum,  supported  partly  by  vo- 
luntary contributions  and  partly  by  payments  from  th^ 
patients,  was  held  rateable  as  producing  profit,  by  rea- 
son of  those  payments,  though  the  trustees  derived  no 
personal  benefit  Regina  v.  Sterry  (c)  is  similar  in  prin- 
ciple. Here  the  trustees  occupy,  and  their  occupation 
is,  on  account  of  the  tolls  and  other  payments  received 
by  them,  beneficial;  that  is  the  established  test.  The 
application  of  the  money  is  not  to  public  purposes,  as 
the  ultimate  trust  here  h  to  relieve  another  than  the 
Ifeepondent  parish  from  "the  charge  of  apprenticing  its 
poor  children;  such  an  application  of  funds  is  clearly 
for  a  private  purpose.  The  Oooernors  of  the  Bristol  Poor 
V.  Wait  (J),  and  Regina  v.  WaUingford  Union  (e),  are 
predsely  in  point  as  to  this ;  Rex  v.  ITie  Trustees  of  the 
Rioer  Wecsoer  Nav^cttian  (/),  and  other  similar  caseef,  are 
distinguished,  on  the  ground  that  there  the  public  only 
were  benefited.  Nor  does  the  fact  of  there  being  at  pre- 
sent no  surplus,  by  reason  of  the  debt,  make  any  difi*er- 
ence:  Regina  v.  The  Blachfriars  Bridge  Company  (g) ; 
where  the  Court  drew  a  distinction  between  such  a  caae 
and  that  of  Regina  v.  The  Mayors  ^c,  qf  Liverpool  (A),  up- 

(a)  January  18th  and  22nd,  (<Q  5  A.  &  E.  1. 

before  Lord  Denrnan^  C.  J.,  Pat-  {$)  10  A.  &  £.  259. 

U$oH,  Coleridge,  and  Wighiman,  (/)  7  B.  &  C.  70,  n. 

Ja.  (g)  9  A,  ft  £.  828, 

(6)  3  B.  &  Ad.  673.  (A)  Id.  485. 

(c)  12A.&E.  84. 
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1845.        o^  ^^  ground  that  the  latter  was  a  fund  entirely  appro- 
J^    z^  priated  to  public  purpoees,  and  no  private  profit  could  be 

V*  reaped  from  it.  Regina  v.  Exminster  (a)  also  shews,  that, 

Taunton      to  relieve  a  parish  from  rates,  there  must  be  an  excluaon 
Market.      ^£  gjj  pj^yi^te  purposes ;  and  there,  too,  the  act  in  ques- 
tion designated  the  purposes  as  public 

Then,  is  the  25th  section  of  the  first  act  re-enacted 
in  the  24th- section  of  the  second?  The  firamers  of  the 
act  probably  intended  to  re-enact  only  the  compulsory 
clauses  of  the  former,  or  such  as  were  necessary  for  mak- 
ing and  working  the  market.  [  Wtghtmany  J. — Unless  it 
is  repugnant,  it  is  incorporated.]  It  is  repugnant  to  com- 
mon sense  and  to  the  intention  of  the  legislature,  that  the 
principle  of  rating  in  1768  should  have  to  be  ascertiuned. 
A  similar  question  arose  in  Bex  v.  The  Monnumthsture 
Canal  Company  (&),  where  Littledak,  J,,  said,  **  There 
might  have  been  some  doubt  if  the  words  'for  the  time 
being'  had  not  been  introduced ;  but  these  words  shew 
that  the  future  value  was  contemplated  It  is  now 
more  than  forty  years  idnce  the  act  was  passed,  how 
could  the  original  value  be  ascertained  forty  years  hence?'' 
And,  in  Regina  v.  Tlu  Leeds  and  Liverpool  Canal  Com- 
pany (c).  Lord  Denman,  C.  J.,  says,  **  Nothing  but  the 
pressure  of  the  most  cogent  reasons,  or  the  most  unam- 
biguous language  of  the  act  of  Parliament,  could  induce 
us  to  impose  so  imreasonable  and  impracticable  a  duty 
on  parish  officers,  as  to  find  tiie  value  of  propa^y  sixty 
or  seventy  years  ago."  There  is  no  such  cogent  reason 
here,  and  there  is  an  ambiguity,  and  even  repugnancy, 
in  the  language  of  the  statutes,  which  must  be  construed 
most  strongly  against  the  promoters  (c2),  and  so  as  not 
to  infringe  the  rights  or  lower  the  property  of  other 

(a)  12  A.  &  £.  2.  2  Railw.  Cas.  422 ;  and  the  caaes 
(6)  3  A.  &  £.  619.  cited  in  BarreU  v.  The  SiockUm 
(c)  7A.  &£.  671.  and  DarUngton  RaUw^  Corn- 
id)  See  Priestley  v.  Foulds,     pai^,  Id.  443. 
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parties:  Rex  v.  7%^  Birmingham  Canal  Company  (a).  1845. 

The  clause^  if  intended  to  re-enact  the  proyiBions  as  to  j>^^^  qusbn 

rating,  should  have  been  so  worded  as  to  be  a  notice  to  _    „^- 

1^                    1  TheTnuteesof 

the  respondent  pansh,  who  might  then  have  opposed  it  Ta^unton 

•     n    1*           A.  Market. 

m  Farhament. 


Cockbum,  (with  whom  were  Kinglake,  Serjt.,  Caretfy 
and  Carraw),  contriL — The  trustees  here  have  a  mere 
ministerial  dut^.  They  cannot  divert  the  fmids  to  any 
other  than  the  purposes  of  the  act,  which  are  essentially 
public,  and,  therefore,  are  exempt  from  rate.  The  prin- 
ciple is  clearly  laid  down  in  Rex  v.  Terratt  (i),  that,  *^  if 
the  party  rated  have  the  use  of  the  building,  or  other 
subject  of  the  rate,  for  the  mere  exercise  of  public  duty 
therein,  and  have  no  beneficial  occupation  of,  or  emolu- 
ment resulting  from  it,  in  any  personal  and  private 
respect,  then  he  is  not  rateable.''  Rex  v.  The  Commie^ 
sianere  of  Salterns  Load  Sluice  (c).  Rex  v.  Liverpool  (d). 
Rex  V.  The  Trustees  of  the  River  Weaver  Navigation  (e), 
and  Rex  v.  The  Commissioners  for  lighting  Beverley  (f) 
are  founded  upon  the  same  priqciple.  [Coleridge,  J. — 
They  do  not  dispute  the  principle,  but  they  say,  these 
are  not  public  purposes.]  The  cases  shew  what  may  be 
considered  as  public  purposes.  In  Regina  v.  The  Jtis- 
tices  of  Worcestershire  {g\  the  Judges'  lodgings  were  held 
to  be  exempt.  In  Rex  v.  The  Mayor,  ^c.  of  Liverpool  (ft), 
property  which  had  been  previously  rated  became  ex- 
empt when  devoted  by  a  statute  to  public,  though  local, 
purposes.  The  property,  in  that  case,  was  within  the 
borough ;  but,  in  Regina  v.  Exminster  (t),  it  was  out  of 
the  borough  and  parish,  yet  the  same  principle  prevailed. 


(a)  2  B.  &  A.  670.  (/)  6  A.  &  £.  645. 

(6)  3  East,  506.  {g)  1 1  A.  &  E.  57. 

(c)  4  T.  R.  730.  \h)  9  A.  &  E.  435. 

\d)  7  B.  &  C.  61.  (t)  12  A.  &  £.  2. 
(e)  Id.  70,  n,       ' 
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1846.         Beffina  v.  The  Biackfriars  Bridge   Company  (a)  was  a 
.j^T^,    private  apeouklion  by  ahareholders,  who  occupied  Uie 
—   «^'        .  bridjre>  and  receiyed  their  interest  out  of  the  tolls. 

TheTrnsteesof 

Tx^^K  Then,  are  theeepubUc  purposes?  They  are  to  erect 
a  market,  to  pay  the  expenses  incident  thereto^  and  to 
light  the  streets  of  the  town.  These  are  as  much  pub- 
lic purposes  as  those  of  dock  or  gas  companies.  The 
benefit  of  the  poor  is  but  an  ulterior  object;  at  aU 
events,  no  fund  is  at  present  applicable  to  that  purpose^ 
and  it  is  not  rateable  because  by  possibility  it  may 
some  day  become  sa  This,  however,  is  not  exclusively 
even  a  parish  purpose,  as  the  trustees  are  not  compelled 
to  select  the  objects  of  their  bounty  from  paupers,  and 
the  education  of  the  poor  is  no  part  of  the  duly  of  the 
parisL  Bex  v.  Waldo  (b)  shews  that  an  alms-house 
wholly  occupied  by  objects  of  charity  and  their  attend- 
ants is  not  an  object  of  taxation  under  the  poor-laws, 
and  is  confirmed  by  Bex  v.  Wihon{c).  Bex  v.  8terry{i) 
turned  much  on  the  payment  of  12Z»  by  the  children. 
The  benefit  of  the  parish  of  Taunton  here  is  as  much 
a  public  purpose  as  the  application  of  the  surplus  of  the 
corporate  funds  by  6  &  6  Will.  4,  c.  76 :  Begina  v.  The 
May  or y  8/v.  ^of  Liverpool  {e). 

In  the  cases  of  The  Gofoernors  of  the  Bristol  Poor  v. 
fVait  {/)  and  Begina  v.  WaUingford  Union  (g\  the  par- 
ties wei:e  bound  to  find  a  workhouse  somewhere;  there- 
fore,  by  building  it  out  of  the  parish,  they  benefited 
themselves  pro  tanto.  Bex  v.  St  Giles,  York  (A),  was  a 
case  of  a  voluntary  association  and  a  profit  This  pro- 
perty, if  rateable  at  all,  is  only  liable  as  in  1768  ;  and, 
though  the  clause  of  the  act  of  Parliament  may  be  am- 
biguous, the  Court,  if  possible,  will  presume  the-l^isla- 

(a)  9  A.  &  £.  828.  («)  9  A.  &  £.  43d. 

(h)  Cald.  358.  (/)  5  A.  &  £.  1. 

(c)  12  A.  &  E.  94.  (g)  10  A.  &  E.  259. 

(d)  Id.  84.  {h)  3  B.  &  Ad.  573. 


Mauut. 
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ture  right.   Bex  v.  The  Birmingham  Canal  Company  (a)        i845. 
tamed  upon  the  difficulty  of  ascertaining  fihe  value  of    xhbQubwc 
land  in  fonner  yean ;  but  that  is  not  neceseary  here,  as        ^. 
the  parish  books,  which,  by  17  Geo.  2,  c.  38,  s*  13,  must      TxuirroN 
be  kept  for  public  perusal,  will  give  the  amount  of  the 
rate  in  that  year.    A  similar  legislative  enactment  is  to 
be  found  in  the  9  G-eo.  4,  c.  40,  s.  29,  which  provides 
tor  the  amount  of  rate  to  be  paid  in  future  for  land  to 
be  taken  for  a  lunatic  asylum. 

Mootfy,  in  reply. — If  it  be  said  that  this  case  comes 

within  the  principle  of  the  cases  upon  the  Municipal 

Corporation  Act,  so  would  those  of  77l«  Governor  of  the  ^ 

Bristol  Poor  v.   fVaii  (b)  and  Begina  v.    WaUingford 

Uhion{c);  but  the  last  case  is  later  than  Begina  v.  The 

Mayor,  ^c.  of  Liverpool  {d),  and,  therefor^  the  principle 

of  it  must-  be  still  law..    The  ultimate  trusts  here  are 

as  private  as  they  were  in  that  case,  and  partial  relief  of 

a  parish  is  even  more  private  than  general  relief     The 

real  test  is,  that  the  trustees  raise  a  revenue.    The  9 

G^o.  4,  c.  40, 8.  9,  as  to  lunatic  asylums,  fixes  the  future 

rates  at  fihe  value  of  fihe  land  when  taken. — [As  to  the 

construction  of  the  statute,  he  cited  Bernard  v.  The 

Bishop  of  Winchester  («).]     [Lord  Denman,  C.  J. — I 

thought  that  Jjoflty  by  general  consent,  was  not  to  be 

dted.] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — One  point  to  be  decided  in  this  case  is, 
whether  a  clause  in  the  9  Geo.  3,  c.  xliv,  is  to  be  con- 
sidered as  re-enacted  by,  and  introduced  into  the  57 
Geo.  3,  c.  Ixv ;  and,  if  that  should  be  determined  in  the 

(a)  2  B.  &  A.  570.  (d)  9  A  &  £.  435. 

{h)  5  A.  &  £.  1.  (e)Loff%,  401. 

\c)  10A.&E.259. 
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1846.        affirmative»  it  will  not  only  settle  the  question  of  rate- 

The  Quvvn    &l>^ty9  ^  largely  discussed  at  the  bar,  but  will  also  de- 

^   ^^'        •  termine  the  principle  on  which  the  ratine  is  to  proceed. 

The  Trustees  of  ,  ^         f  ^  '^ 

TA.UNTON     It  will  be  convenient)  therefore,  to  consider  that  ques- 

Mabkbt.        *       « 

uon  nrst. 

The  latter  act  provides,  that  all  dauses  in  the  former 
which  are  not  by  the  latter  varied,  altered,  or  repealed, 
nor  repugnant  to,  nor  otherwise  provided  for  by  it,  shall 
be  in  full  force  and  effect,  and  shall  extend  to,  and  be  ap- 
plied for  effecting  the  purposes  of  the  latter,  as  fully  as  i£ 
they  had  been  repeated  and  re-enacted  in  the  body  of  the 
latter  with  relation  thereto.  Except,  therefore,  in  the 
*  excepted  eases,  the  clauses  of  the  former  act  not  only 
remain  in  force,  but  are  extended  and  applied  to  carry- 
ing the  latter  into  effect  as  fully  as  if  expressly  repeated 
in  it.  The  clause  in  question  does  not  fall  within  any 
of  the  exceptions,  unless  it  is  repugnant  to  something  in 
the  latter  statute,  and  it  is  difficult  to  contend  this ;  it 
relates  to  the  rating  of  property  taken  under  the  powers 
of  the  act  in  which  it  is  found.  But  in  the  latter  statute 
there  is  no  rating  clause  inserted  in  any  form  from 
which  it  can  be  directly  inferred  that  the  trustees  are 
not  to  be  rateable  at  alL  And  there  can,  therefore,  be  no 
repugnance  between  the  two  statutes  in  this  respect  in 
any  strict  sense  of  the  term.  Nor  does  it  amount  to 
repugnance,  that  there  may  be  some  difficulty  in  the 
application,  or  some  inconvenience  and  hardship  result- 
ing to  the  respondent  parish  fix)m  its  being  so  applied, 
although  these  considerations  will  have  their  weight  in 
the  argument  that  it  was  never  intended  to  be  so  ap- 
plied. This  remark)  however,  does  not  entirely  con- 
clude the  matter.  Upon  general  principles  and  au- 
thority, it  may  be  still  open  to  the  respondents  to  con- 
tend, that,  large  as  those  words  are,  and  the  excep- 
tion being  excluded,  still  the  clause  in  question  is  not 
within  the  operation  of  the  re-enacting  clause. 
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The  danise  itself  is  of  a  singular  kind.    Passing  over         i845. 
some  minor  difficulties  which  the  languagemight  present,    xhb  Quben 
it  provides,  that  the  property  to  be  vested  in  trustees  ^   „^' 

r     r       ./  fjUjg  Xrastecs  of 

under  the  act  shall  for  ever  pay  the  same  share  or  pro-  Tauntok 
portion  towards  the  land-tax,  church  and  poor-rate, 
which  it  paid  in  1768,  according  to  the  rents  of  the 
same  as  it  was  then  rated.  In  terms,  this  fixes,  not  the 
amount  of  the  assessment,  but  the  share  and  proportion 
which  it  is  to  contribute  and  pay  towards  the  general 
rate ;  and  this  is  neither  an  unusual,  nor  an  inequitable 
provision.  The  land  was  about  to  be  devoted  to  pur- 
poses, which,  it  was  conceived,  would  be  greatly  bene- 
ficial to  the  parish ;  and  if  its  own  value  should  be 
thereby  increased  beyond  that  of  the  surrounding  pro- 
perty, as,  in  consideration  of  that  benefit^  the  former 
proportion  in  rating  it  was  still  to  be  preserved,  the 
occupiers  generally  must  be  taken  to  have  agreed,  that 
the  then  existing  proportion  was  a  fair  one  in  the  then 
state  of  things,  and  to  agree  to  its  continuing  for  ever 
under  any  alterations  yrhich  the  statute  might  occasion : 
still  it  is  obvious,  that  the  provision  is  in  its  nature  of 
a  special  and  limited  kind,  and  difficult  to  extend  in  its 
application  beyond  the  time  and  place ;  for  what  was 
fair  with  reference  to  the  same  parish,  and  at  the  time 
of  the  act  passing,  may  be  most  unjust  when  applied  in 
another  parish  fifty  years  later,  as  some  change  of  circum- 
stances may,  and  in  the  present  case  must  unquestion- 
ably prevent  its  application  with  any  tolerable  accuracy. 
Who  can  now  tell  whether  the  land  taken  by  the  trus- 
tees in  the  year  1817  was  fairly  rated  in  the  year  1768  ? 
Who  can  tell,  or  how  can  it  be  ascertained,  what  was  the 
amount  of  the  assessment  on  it  then,  or  what  proportion 
it  bore  to  the  general  rate  on  the  parish  ?  See  the  ob- 
servations of  the  Judges  on  a  similar  clause  in  Bex  v. 
ITieMannwuthskire  Canal  Company  {a).  These  considera- 

(«}  3  A.&E.619. 
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1845.        tiona  make  it  almost  impo8»ble  to  euppoee  that  the 

Tir»  QtrcvN    fi*°*®™  ^^  ^^  latter  statute  intended  to  incorporate  the 

9.  clause  in  its  terms.     They  probably  intended  to  do  the 

Th«  Tnittees  of  . 

Taukton     same  with  r^ard  to  the  rates  of  1817  as  the  former  act 
^**"*      had  done  with  regard  to  those  of  1768;  but  there  are  no 
words  suffident  to  cany  into  effect  this  intention. 

It  18  a  sound  rule  of  construction^  laid  down  in  2  Lost. 
287,  applicable  to  modem  as  well  as  to  ancient  statutes, 
(perhaps  more  so,  of  necessity,  in  consequence  of  the 
looseness  of  expression  which  now  prevails),  that,  in  the 
construction  of  general  references  in  acts  of  Parliament, 
sud^  references  only  must  be  made  as  will  stand  with 
reason  and  with  right ;  and,  wh^i  a  provision  is  in  ita 
original  and  natural  application  limited  in  respect  to  time 
and  place,  it  is  to  give  to  general  words  of  incorporation 
a  meaning  contrary  to  reason,  and  it  may  be  (as  it  is  in 
this  case)  contrary  to  right,  to  hold  that  they  apply  to  it. 
There  is  an  authority  fw  a  more  restrained  rule  in  Bex 
T.  Hie  Justices  of  Surrey  (a),  not  cited  in  the  argument. 
The  question  was,  whether  an  appeal  lay  against  a  oanr 
viction  by  two  justices  under  25  Geo.  3,  c  72,  s.  9 ;  and 
that  depended  on  the  construction  to  be  given  to  the 
SSrd  section  of  the  act,  which,  in  the  largest  terms,  in- 
corporated all  the  clauses,  matters,  and  things  provided 
by  the  12  Car.  2,  c  24,  ''or  any  law  now  in  force  for 
judging  of  or  ascertaining  the  duties  or  penalties  there- 
by granted*"  There  is  no  doubt  the  words  were  huge 
enough  to  incorporate  a  former  appeal  clause ;  but,  upon 
a  review  of  all  the  statute,  the  Court  thought  it  was 
not  intended  to  give  an  appeal  against  the  decision  of 
the  two  justices;  and,  in  delivering  his  judgment, 
Ashhurst,  J.,  laid  down  something  like  a  general  rule. 
He  said, ''  The  fair  constructioh  of  a  dause  of  reference 
seems  to  be  this :  that  all  the  general  powers  and  provi- 
sions given  and  made  in  acts  in  pari  materift  shall  be 

(o)  2  T.  R.  504. 


Maekxis 
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virtually  inoorpoAted  into  this,  but  that  such  proviaioiui         1845, 
as  are  idways  (^nfiideied  118  epedal  proviido^  T^^To^li^K 

The  power  of  appeding  firom  the  judgment  of  the  jus-  *-  *•  ^ 
tioes  seems  to  be  of  this  kind,  and  does  not  attach  with-  Taunton 
out  being  expressly  given."  This  is  certainly  a  much 
more  special  provision,  as  it  appeared  in  the  earlier  act, 
and  one  which  it  was  more  unreasonable  to  apply  gene- 
rally;  and  we  think,  therefore,  that  we  ate  justified  in 
patting  such  a  limitation  on  the  very  g^ieral  words  of 
the  clause  of  reference  as  shall  prevent  them  fiom  ap- 
plying to  this  provision. 

It  becomes,  therefore,  necessary  to  consider  the  ge- 
neral que8ti(m  of  the  rateability  of  the  land,  and  this, 
although  largely  debated  at  the  bar,  does  not  require 
a  very  long  discussion,  for  the  prindplee  upon  which 
it  is  to  be  determined  are  well  settled.  Whatever 
di£5culty  exists  in  coming  to  a  condusibn  turns  upon 
the  api^cation  of  the  facts;  and  in  this  case  we  think 
there  are  one  or  two  circumstances  of  a  dedudve  cba- 
lacter.  The  principles  are  these : — ^To  make  rateabilily, 
there  must  be  an  occupation  beneficial  m  its  nature,  that 
is,  of  a  subject-matter  producing  a  valuable  return, 
although  not  necessarily  profitable  in  any  given  year 
on  a  balance-sheet  of  profit  and  loss.  When  sudi  an 
occupation  is  established,  the  occupier  is  rateable  in 
respect  of  it,  unless  he  is  merely  a  trustee  for  the  public, 
receiving  no  individual  benefit,  except  in  common  with 
and  as  one  of  the  public.  In  such  a  case  the  law  does  not 
regard  him  as  occupier,  but  the  public,  whom  he  repie* 
sents.  These  principles  are  so  well  settled,  Sbat  it  is 
unnecessary  to  cite  the  authorities  which  have  establiBhed 
them ;  and  they  are  unambiguous  and  certain  in  their 
application,  except  for  one  question,  and  that  is,  what  is 
the  meaning  of  the  word  ^*  public"?  Upon  this,  as  might 
be  expected,  the  cases  are  many,  and  the  dividing  line 
not  always  easy  to  be  observed.    On  the  one  hand,  the 
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1845.        trustees  of  dock  estates,  who  receive  large  rates  and 

The  Queen    ^'^^^  wholly  applicable  to  the  constraction  and  main- 

^'  tenance  of  docks  and  basins  in  a  great  public  harbour, 

TheTrosteesof  ,  .  o  r 

Taunton      according  to  the  case  of  Bex  v.  Liverpool  (a) — the  trus- 
tees of  a  river  navigation,  where  all  the  surplus  of  the 
rates  and  duties,  after  making  and  maintenance,  was 
applicable  only  to  Ihe  repairs  of  the  public  bridges  of 
the  county,  and  such  other  chaises  as  the  magistrates  in 
quarter  sessions  should  order,  as  in  Bex  v.  The  Trustees  of 
theBxver  Weaver  Namgation  (i) — ^the  municipal  corpora- 
tion of  a  borough,  receiving  town  and  anchora^  dues 
payable  to  the  treasurer,  and  applicable  under  the  5  &  6 
WilL  4,  c.  76,  to  certain  specified  public  purposes,  with 
a  provision,  as  to  any  surplus,  that  it  should  be  applied, 
under  the  direction  of  the  town-council,  for  the  public 
benefit  of  tiie  inhabitants,  and  the  improvement  of  the 
borough,  as  in  the  case  of  Begvna  v.  The  MayoTy  tfc.  of 
Liverpool  {c) — these  have  been  held  not  rateable ;  and  it 
was  considered  to  be  no  ground  for  distinction  from  the 
last  of  the  decisions,  that  the  property  in  respect  of 
which  the  rate  was  imposed  was  locally  situate  in  a  par- 
ish out  of  the  borough,  as  in  Begina  v.  Exminster  [d). 
On  the  other  hand,  the  governors  of  tiie  poor  of  the 
city  of  Bristol,  occupying  land  in  a  parish  out  of  the 
city,  and  there  lodging  and  employing  their  paupers  (e) ; 
and  the  guardians  of  a  union  comprising  many  parishes, 
who  built  and  occupied  a  workhouse  in  one  of  them,  in 
which  were  lodged,  and  employed  the  paupers  of  all  the 
parishes,  {Begina  v.  Wallingford  Union  (/)  ),  were  held 
respectively  liable  for  their  occupation:  and  the  latter 
case  was  considered  not  distinguishable  from  the  former 
by  the  drcumstance,  tiiat  the  land  was  in  one  of  the 
parishes  composing  the  union.     It  is  unnecessary  to  ad- 

(a)  7  B.  &  C.  61.  {d)  12  A.  &  £.  2. 

(6)  Id.  70,  n.  («)  5  A.  &  £.  1. 

(e)  9  A.  ft  E.  435.  (/)  10  A.  &  E.  259. 


HILARY  VACATION,  8  VICT.  559 

vert  to  more  cases;  our  business  now  is  rather  to  see         i845. 
within  which  dass  the  fiiots  of  this  case  brinsrit;  than  to    „      '     ' 
justify  the  distinctions  taken  between  them.     At  the  v. 

same  time,  we  may  remark,  that,  in  all  the  first  daas,  the  taunton 
public,  as  sach,  unlimited  by  the  bounds  erf  the  county^  Market. 
borough,  or  parish,  had  a  substantial  and  direct  interest 
in  the  benefit  which  the  application  of  the  fund  pro- 
duced. In  the  latter,  the  rate-payers,  or,  at  most,  the 
inhabitants  of  certain  parishes,  were  alone  concerned  in 
the  benefit,  direct  or  indirect. 

It  seems  to  us  dear,  that  the  facts  here  fall  within  the 
latter  class.  It  appears,  that  the  proceeds  of  the  pro- 
perty occupied  are  applicable,  afler  payment  of  the  pur- 
chase-money, the  expense  of  the  market  and  the  light- 
ing certain  streets,  as  an  estate  to  the  use  and  benefit 
of  the  parish  of  St.  Mary  Magdalene,  in  the  town  of 
Taunton,  and  that  the  mode  of  benefiting  it  is  to  be  by 
clothing,  educating,  and  placing  out  as  apprentices  the 
children  of  the  poor  inhabitants.  Whether  the  term 
''  poor  inhabitants  *'  is  limited  to  such  as  receive  relief,  or 
not,  we  are  unable  to  distinguish  this,  in  principle,  fix>m 
ITie  Governors  of  the  Bristol  Poor  v.  Wait  (a).  To  the 
public,  properly  so  called,  it  matters  not  by  whom  the 
poor  children  of  this  parish  are  clothed,  educated,  and 
apprenticed;  that  they  should  receive  anything  beyond 
what  the  parish  poor-rate  is  bound  to  afibrd  them,  con- 
cerns the  public  so  indirectly,  that  its  interest  cannot  be 
considered  as  tangible  and  substantial  enough  to  be  re- 
garded at  all  in  this  question. 

We  are,  therefore,  of  opinion,  that  the  order  of  ses- 
sions should  be  confirmed.  As  jb  Reffina  v.  WalUngford 
Urdon  (i),  so,  here,  we  think  it  unnecessary  to  make 
any  observations  on  the  intermediate  cases  of  property 

(a)  5  A.  &  £.  1.  {h)  10  A.  &  E.  259. 
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1845.        Yoluntarily  appropriated  to  religious  and  charitable  pur- 

Thb  Quebn    P^^^  5  ^^^  ^^  decide  this  case,  as  we  did  that,  on  the 

«-       ,  ground  of  this  property  being  beneficially  occupied,  and 

TxifNTON      not  devoted  to  a  public  purpose,  and  so  the  occupiers 

are  subject  in  respect  of  it  to  the  poor-rate.     The  order 

of  sessions  will,  therefore,  be  confirmed. 

Order  of  sesnons  confirmed. 


BND  OF  HILA&Y  VACATION. 


/ 


EASTER  TERM,  8  VICT.  561 

1845. 


iSotirt  of  ^uttn'n  ISencf)* 
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Ekin  and  Another  v.  Flat.  j^rU  22nd. 

iVSSnMPSIT^  for  6/.  16^.,  money  had  and  reoeived.  By  a  local  turn. 
Plea,  non  assumpsit.     After  issue  joined,  under  an  order  ^^  u%.  g)  ^ 
of  Coleridge^  J.,  the  facts  of  the  case  were,  by  consent,  *o^  "j*  ™*<^ 
turned  into  a  special  case  for  the  opinion  of  this  Court,  nones.    By 

,  ...  „ ..  section  11  it  is 

SUbStantiaUy  as  lOllOWS  : —  provided  that. 

An  act  of  Parliament  was  passed  (4  Vict  c  xx)  (a),  jjeJSnSci^ 

provided  to  the 
contrary/'  only  one  ftill  toll  shall  be  payable  for  horses  paasing  and  repassing  once  in  the 
same  day.  By  section  12, "  all  horses  &Cm  except  horses  or  cattle  drawing  any  stage-ooach, 
waggon,  or  other  stage  carriage,"  returning  the  same  day,  shall,  on  the  pnAoction  of  a  ticket 
denoting  payment,  pass  toll  free.  By  section  13,  no  horse  which  shall  have  paid  the  toll 
once,  shall  be  permitted  to  return  toU  free  when  drawing  "  another  or  different  waggon, 
wain,  cart,  or  other  such  carriage."  By  section  14,  horses  drawing  any  post-chaise,  or 
other  carriage  travelluig  for  hire,  shall  pay  as  often  as  a  new  hiring  UktM  place.  Section 
15  provides  that  no  additional  toll  shall  be  payable  in  respect  of  any  stage-coach  which  shall 
be  freed  by  such  ticket  on  account  only  of  their  conveying  other  passengers,  or  of  the 
horses  or  cattle  drawing  the  same  having  been  changed. 

Heldf  that  in  respect  of  the  same  horses  passing  through  the  toll-gate  with  a  stage-coach, 
and  returning  the  same  day  with  a  different  stage-coach  and  paisengers,  only  a  single  toll 
for  each  horse  was  payable,  the  horses  and  both  coaches  belonging  to  the  same  proprietor. 

(a)  The  following  sections  of  roads,  the  following  tolls,  (that  is 

the  statute  were  relied  upon  on  to  say),  ' 

the  argument  of  the  case : —  *'  For  every  horse  or  other  beast 

Sect  8.  ^  And  be  it  enacted,  or  cattle,  (except  asses),  drawing 
that  from  and  after  12  o'clock  any  coach,  stage-coach,  berlin, 
ftt  noon,  on  the  said  first  day  of  landau,  chariot,  chaise,  chair,  cur- 
June,  1841,  it  shall  be  lawful  for  licle,  calash,  hearse,  litter,  or 
ihe  said  trustees  to  demand  and  other  such  carriage,  the  sum  of  - 
iake^  at  the  several  and  respect-  td,**  (reduced  by  the  trustees  to 
ive  toll-gates,  or  toll-bars,  which  4<l.  under  s.  9.) 
shall,  by  virtue  of  this  act,  be  '*  For  every  horse  &c.  drawing 
upon  or  on  the  sides  of  the  said  any  waggon,  wain,  cart,  caravan, 

VOL.  I.  R  R  N.  S.  C. 
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1845.  for  maintmning  certain  roads  in  the  county  of  Cam- 
bridge, to  be  called  "  The  Stumpcross  Boads."  Certain 
tolls,  authorised  by  this  act,  are  collected  at  the  toll- 
gate  called  Demford  gate,  on  onq  of  the  said  roads.  The 

or  other  such  like  carriage,  the    or  different  waggon,  wain,  cart, 
sum  of  6J.,  7Ji.,  or  9rf.,  accord-    or  other  such  carriage,  shall  he 
ing  to  the  hreadth  of  the  fellies."    permitted  to  repass  through  auch 
Sec£.  11.  ^^  And  he  it  enacted,    toll-gate,  or  toll-bar,  on  the  same 
that  (except  as  hereinafter  pro-    day,  without  again  paying  toll,  if 
Tided  to  the  contrary)  no  more    in  so  repassing  such  horse,  beast, 
than  one  full  toll  shall  be  taken    or  cattle  shall  go  or  travel  upon 
for  passing  and  repassing  once    the  aaid  roads  for  the  distance  of 
only  in  the  same  day  (to  be  com-    two  miles  or  more." 
puted  from  12  of  the  clock  at        Sect  14.  "  That  the  tolls  here- 
night  to  12  of  the  clock  in  the    by  made  payable  shall  be  paid 
next  succeeding  night)  with  the    for  all  horses  or  cattle  drawing 
same    horses,  beasts,   caitle,    or    any  post-chaise  or  other  carnage 
other  animal  or  thing  liable  to    travelling  for  hire,  as  often  as  a 
toll  or  duty,  through  all  or  any  of    new  hiring  shall  take  place,  in 
the  toll-gates  erected,  or  to  be    the  same  manner  as  if  no  previ- 
erected,  or  continued  on  the  said    ous  payment  of  toll,  in  respect  of 
roads."  such  horses  or  cattle,  had  been 

Sect.   12.   "  That  all  horses,    made  on  the  same  day." 
beasts,  and  cattle,  (except  horses        Sect.  15.  ''That all  horses  and 
or  cattle  drawing  any  stage-coach,    cattle  drawing  any  stage-coach, 
waggon,  or  other  stage-carriage,    waggon,  or  odier  stage  carriage, 
as  hereinafter  mentioned),  in  re-    conveying  passengers  or  goods  for 
spect  whereof  the  toll  hereby  au-    hire  or  reward,  and  any  carriage 
thorized  to  be  taken  shall  have    propelled  or  drawn  by  steam  or 
been  paid  at  any  toll-gate  or  toll-    any  other   power    than  animal 
bar  on  any  of  the  said  roads,  or    power,  in  respect  whereof  die  toll 
on  the  sides  thereof,  shall,  upon    hereby  authorised  to  be  taken 
a  ticket  denoting  such  payment    shall  have  been  paid  at  any  toll- 
being  produced,  be  permitted,  in    gate  or  bar,  shall,  upon  a  ticket 
returning  through  the  same  toll-    denoting   such   payment   being 
gate  or  toll-bar,  and  in  going  and    produced,  be  permitted  to  pass 
returning    through    such    other    once  toll-free  on  the  same  day 
gate  or  bar  (if  any)  as  the  ticket    through  any  other  gate  or  bar 
for  such  payment  shall  free,  to    which  such  ticket  would  free  in 
pass  toll-free  the  same  day."  the  case  of  hones  or  cattle  draw- 

Sect.  13.^' That  no  horse,  beast,  ing  any  other  carnage^  and  no 
or  cattle,  for  which  toll  shall  have  further  or  additional  toll  shall  be 
been  paid  at  any  of  the  said  toll-  payable  in  respect  of  any  stage- 
gates  or  toll-bars,  drawing  another    coacUor  other  inch  caniage  aa 
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defendant  is  the  leseee  of  the  tolls  under  the  act.  The  i84/^. 
plaintiffs  are  the  proprietors  of  two  stage-coaches^  each 
drawn  by  four  horses,  travellmg  from  Cambridge  to 
L(Hidon.  Eyery  day  in  the  week,  Sunday  excepted, 
one  coach  leaves  London  and  arrives  at  Cambridge,  and 
the  other  leaves  Cambridge  and  arrives  in  London. 
Each  ooach,  therefore,  passes  through  the  Demford 
gate  once  every  day,  but  the  same  horses  which  take 
the  coach  on  its  way  to  London,  bring  back  the 
coach  coming  from  London  to  Cambridge,  and  so  pass 
through  the  gate  twice  every  day.  The  defendant 
daimed  a  toll  of  4d  for  each  horse  for  every  time  it 
passed  through  the  toll-gate,  amounting  to  13L  I2s.,  for 
103  days.  The  plaintiffs  contend,  that  a  single  toll 
only  of  4^.  per  day  for  each  horse  is  payable  under  the 
said  act^  and  that  the  same  horses  returning  with  a 
different  coach  are  exempt  ^m  a  second  toll.  They, 
however,  paid  the  whole  sum  claimed,  but  under  such 
circumstances  as  would  enable  them  to  bring  this  action 
for  a  moiety  of  the  sum  paid,  in  the  event  of  the  Court 
being  of  opinion  that  the  plaintiff  was  not  liable  to  a 
second  toll  on  the  return  of  the  same  horses  with  a 
different  coach. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  and  by  virtue  of  the  said  act  of  Parliament,  one 
toll  only  of  4^.  for  each  horse  on  each  of  the  said  days 
respectively  is  due ;  in  which  case  a  verdict  shall  be 
entered  for  the  phuntiffs  by  confession,  for  the  sum  of 
6/.  165.,  and  costs  of  suit  But  if  the  Court  shall  be  of 
opinion  that  two  tolls  of  4 J.  for  each  horse  on  each  of 
the  said  days  respectively  are  due,  then  a  verdict  shall 

aforesaid  at  any  toll-gato  or  bar,  ing  other  paBsengen,  or  of  the 

ihe  paymeDi  at  which  shall  be  horses  or  cattle  drawing  the  s^e 

freed  by  such  ticket  as  aforesaid,  having  been  changed, 
on  account  only  of  their  convey- 

rr2 
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be  entered  for  the  defeadaot,  or  otherwise  aa  the  Cotut 
shall  direct; 

Gunning,  (with  whom  was  B.  Andrewt),  finr  the  pUn- 
ti& — By  the  8th  section,  the  toll  is  imposed  od  the 
horses  drawing,  and  not  dn  the  vehicle  drawn.  The 
11th  section  directs,  that  "except  as  herdnaAer  pro- 
Tided  to  the  contrary,"  no  more  than  one  faU  toll  shall 
be  taken  for  passing  and  repassing  onoe  in  the  same 
day  with  the  same  horses.  The  13th  section  professea 
to  furnish  an  exceptioii,  bat  it  only  refers  to  "  wi^{;on, 
wfun,  cart,  or  other  tuch  carriage,"  and  those  terms  will 
not  include  a  stage-coach,  SamHman  t.  Breach{a),  Seffina 
T.  Burcoe(b),  The  14th.  section  mentions  horses  draw- 
ing a  "  post-chtuse,  or  o^r  carriage  travelling  for  hire," 
in  respect  of  which  a  second  toll  may  be  payable ;  but 
horses  drawing  a  stage-coach  are  not  included  in  such 
words,  ffUUamt  t.  Sangar  (c).  The  12th  section  does 
not  render  the  plaintifis  liable,  for  it  excepts  frran  the 
operation  of  that  particnlar  enactment  "  horses  or  cattle 
drawing  any  sti^e-coach,  wt^gon,  or  other  stage-caiv 
riage  as  hereinafter  mentioned."  The  15di  section 
obviates  any  difficulty  that  might  have  been  suggested 
by  a  change  of  passengers  or  horses.  The  droumstanoe 
of  the  same  horses  returning  through  the  gate  with  a 
different  carriage  and  different  passengers,  does  not  make 
any  difference,  Norris  v.  Poate  (d),  Feamley  v.  Morky  (e), 
Ii/iblett  v.  Pottoto  (/},  HophxM  V.  Tkorogood  (y).  In 
GiWart  v.  Gtadstoae  (A],  where  the  question  was,  what 
dock  duties  were  payable  under  a  particnlar  act  of  Par- 
liament, Lord  EUatbonmgh,  C.  J.,   said,   that  if  the 

(«)  7  B.  &  C.  B6.  (e)  5  R  &  C.  35. 

(A)  8  A.  &  E.  386.  (/)  1  Kog.  N.  C.  81. 

(c)   10  Eait,  66.  (^  2  B.  &  Ki.  918. 

\d)  3  BiDg.  4t.  (A)  n  Eait,  675. 
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words  would  fidrlj  admit  of  different  meanings,  it        1545. 
would  be  right  to  adopt  that  which  would  be  most 


Ekin 


Flat. 


fikvourable  to  the  interests  of  the  pubUc^  and  most        _v. 
against  that  of  the  company. 

Peacock,  for  the  defendant — The  case  of  H&phxns  v. 
Thorogood  (a),  is  distinguishable,  because  there  the  ex- 
emption was  doubtfuL  The  plaintiffs  are  clearly  within 
the  enacting  clause ;  then  do  they  come  within  the  ex- 
empting clause?  The  11th  section,  by  itself,  would 
exempt  them;  but  the  11th  and  12th  sections  must  be 
taken  in  conjunction,  as  if  they  formed  one  enactment 
Taking  the  two  sections  together,  it  is  pkin  that  stage- 
coaches  are  excepted  from  the  11th  clause.  If  the  con- 
struction contended  for  on  the  other  side  be  correct,  the 
15th  section  would  be  wholly  useless.  It  never  was  the 
intention  of  the  legiskture  to  exempt  horses  belonging 
to  a  stage-coach  returning  with  different  passengers, 
paying  different  fares. 

Lord  Denman,  C.  J. — I  think  that  the  11th  section 
allowed  the  horses  of  the  pluntiffs  to  pass  and  repass  on 
the  same  day,  on  the  payment  of  one  toll.  It  would 
have  been  very  easy  to  have  excepted  stage-coaches 
from  the  operation  of  that  section ;  but  the  question  is, 
whether  the  legislature  has  done  so.  Undoubtedly,  the 
words  ^'except  as  hereinafter  provided  to  the  contrary  ^ 
are  in  the  11th  section;  but  then,  has  any  provision  to 
the  contrary  been  thereinafter  made,  as  respects  stage- 
coaches ?  I  do  not  think  that  there  has.  What  is  said 
in  the  12th  section  about  any  ^^stage-coach,  waggon,  or 
other  stage-carriage,'*  might  arise  from  the  fact,  that 
stage-coaches  are  so  well  known  that  they  may  pass 
and  re-pass  without  a  ticket     The  15th  section  does 

(a)  2  B.  &  Ad.  916. 
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1845.  not  seem  to  me  to  be  necessary  at  all;  but  it  was 
suggested  that  a  difficulty  might  arise  if  the  passengers 
were  changed,  and  that  the  clause  was  introdueed  to 
entitle  the  horses  to  pass  free  on  the  production  of  a 
ticket  denoting  payment  by  the  person  attending  them. 
I  think  that  the  11th  section  has  been  left  to  have  the 
full  operation  intended,  and  therefore,  that  the  pUintifb 
must  succeed. 

Patteson,  J.— I  cannot  find  any  proyision  in  the 
act  contrary  to  that  in  the  11th  section  which  can  be 
held  to  relate  to  stage-coaches.  I  think  I  can  see  where 
the  blunder  has  been  committed.  By  tiie  13th  section 
it  was  intended  to  proyide,  that  horses  returning  witii  a 
different  stage-coach  should  pay  an  additional  toU ;  but 
tiien  tiie  legislature  has  not  said  so,  a  stage-coach  not 
being  ''  a  waggon,  wun,  cart)  or  otiier  such  carriage." 

Williams,  J. — ^It  is  quite  dear  that  the  11th  sec* 
tion  is  of  itself  strong  enough  to  establish  the  case  for 
tbe  plaintiffs,  that  for  stage-coaches  but  one  full  toll 
shall  be  taken  for  passing  and  re-passing  once  on  the 
same  day  with  the  same  horses.  If  the  intention  had 
been  otherwise,  I  think  tiiat  in  an  act  so  full  of  excep- 
tions, one  would  have  been  put  in  to  that  effect. 

WiOHTMAN,  J. — There  is  certainly  some  confuaon 
introduced  into  these  different  clauses  in  tiie  act;  but 
the  proper  construction  is,  I  tidnk,  the  one  put  upon  it 
by  the  plaintiffs* 

Judgment  for  the  plaintiflb. 
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184^. 

The  Queen  v.  The  Inhabitants  of  Orton.  jpHl  23rrf. 

V/N  appeal  againat  an  order  qf  two  justices  of  Lancas-  A  justice  has 
ter,  dated  6th  July,  1843,  for  the  removal  of  Bobert  issue  a  sum- 
PickthaD,  his  wife  and  famUj,  from  the  township  of  Bur-  ^*'^;^^ 
row  in  the  county  of  Lancaster,  to  the  parish  of  Orton  of  a  panA  to 

,  prodaoe  the 

in  the  county  of  Westmoreland,  the  sessions  confirmed  rate  books  at 
the  order,  subject  to  the  opinion  of  this  Court  on  a  case.  C^^' 
The  material  part  of  the  examinations  on  which  the  P^f  ®^  P^^iDg 

'^  that  a  pauper 

order  was  made  was  as  follows: —  baa  been  aa- 

aeaaed  to  the 

'*  Robert  Pickthall,  the  pauper,  said :  *  Six  years  ago  r^\  "^5  •^ 
(1837)  I  took  of  the  Beverend  Mr.  Saurey,  of  Stain-  a  summona  on 
more,  a  farm  situate  in  the  parish  of  Orton,  called  Bais-  ^u  not  author- 
gill  Hall,  for  the  term  of  four  years,  at  the  rent  of  SSL  ^  *^^^a. 
per  annum.     I  occupied  and  re^d^d  upon  the  same,  ary  endence  of 
under  the  said  taking,  from  Whitsuntide,  1837,  for  the  the  rate  booki. 
four  years  then  next  ensuing,  and  paid  the  whole  rent 
for  the  same  and  all  poor  rates  for  the  said  term.'  ** 

*^  John  Tenant  said :  *  At  the  request  of  the  overseers 

of  Burrow,  I  served,  on  Thursday  last,  a  smnmons,  of 

which  the  following  is  a  copy,  on  James  EUwood,  one 

of  the  overseers  of  the  poor  of  the  parish  of  Orton.    He 

admitted  that  Bobert  Pickthall,  the  pauper,  belonged  to 

their  parish ;  he  talked  about  appearing  here  to-day,  in 

pursuance  of  the  said  summons,  but  I  have  not  seen 

him.     I  saw  the  pauper's  name  in  fhe  Orton  poor  rate 

book  for  the  year  1840  in  respect  of  the  Baisgill  Hall 

estate." 

(Summons.) 

''  To  the  overseers  of  the  poor  of  the  parish  of  Or^ 
ton,  in  the  county  of  Westmoreland. 

"  County  of  Lancaster. — ^You  are  hereby,  in  her  Ma- 
jesty's  name,  required  to  be  and  personally  to  appear  be- 
fore  me,  or  such  other  of  her  Majesty's  justices  &c.  in 
and  for  ihe  said  county  as  shall  be  present  at  &c,  on  &c. 
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1845.  '  to  give  such  evidence  as  you  know  touching  the  setde- 
Thb  Quebn  °^®°t  of  Robert  Pickthall^  formerly  of  the  pariah  of  Orton^ 
,  .  .  ?•       .  hut  now  resident  in  and  chars^eable  to  the  township  of 

Inhabitanti  of  ^  ^  ,  , 

Orton.  Burrow^  in  the  county  of  Lancaster;  and  to  bring  with 
you  and  produce  before  the  said  justices  all  books  of 
rates  or  assessments  made  for  the  relief  of  Uie  poor 
within  your  parish^  during  the  years  1837,  1838,  1839, 
1840,  and  1841.  Herein  fail  not  at  your  periL  Dated 
this  29th  day  of  June,  1848. 

«  William  Gillison  BeU,  (l.  s.y 

The  appellants  duly  served  notice  and  grounds  of 
appeal  as  follows  :--* 

"  That  the  order  and  examinations  on  which  the  same 
is  founded  are  bad  and  defective  in  point  of  law,  and  the 
said  examinations  contain  no  evidence  on  which  the  said 
order  can  or  ought  to  have  been  legally  made  or  founded ; 
and  that,  if  legal  evidence  of  such  settlement  was  given 
before  the  said  justices  making  the  said  order,  no  copy 
of  such  examination  hath  been  sent  to  us  by  you,  the 
said  overseers  and  churchwardens  of  the  siud  township 
of  Burrow,  pursuant  to  the  statute ;  nor  was  there  any 
evidence  given  1#  or  before  the  said  justices  that  the 
said  Bobert  Picktiiall  had  ever  been  assessed  to  the 
poor  rates  in  respect  of  the  said  fann  or  farms,  or  in 
any  way  or  manner  whatever." 

At  the  trial  of  the  appeal  the  respondents  proceeded 
to  prove  the  settiement  in  Orton  by  renting  the  above 
tenement,  but  the  appellants  objected  that  they  could 
not  ^ve  evidence  of  any  rating  or  assessment  on  ac- 
count of  the  deficiency  of  the  examinations  in  fhat 
respect  The  sessions  overruled  the  objection,  and  coi^ 
£rmed  the  order  subject  to  the  opinion  of  this  Court, 
whetiier  the  respondents  were  entitied  to  go  into  evi- 
dence at  the  trial  of  the  appeal  of  the  assessment  and 
rating  in  Orton.     If  tiiis  Court  should  be  of  opinion 
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lliat  tiie  respondents  were  not  entitled  to  go  into  such 
evidence,  then  the  order  to  be  quashed,  otherwise  to 
stand  confirmed. 

Drmkwater  and  Pashky^  in  support  of  the  order  of 
sessions. — The  evidence  in  the  examinations  to  prove 
that  the  pauper  was  assessed  to  the  poor  rates  in  the 
pariah  of  Orton  is  no  doubt  secondary  evidence ;  and 
the  question,  therefore,  is,  whether  it  was  receivable. 
It  will  not  be  denied  that  notice  to  produce  rate-books 
is  sufficient  to  let  in  secondary  evidence  of  their  con- 
tents, Rex  V.  CoppuU  (a),  (recognised  in  Regina  v.  StO" 
pie  Fitzpaine  {b)  );  Regina  v.  MUdenhatt  (c).  If^  therefore, 
there  was  a  notice  to  produce  in  the  present  case,  secon- 
dary evidence  was  admissible.  The  summons  was  a 
sufficient  notice,  as  it  gave  the  person  on  whom  it  was 
served  all  the  particulars  he  required  to  know,  in  order 
that  he  might  fully  .obey  it.  No  particular  form  of  a  no- 
tice to  produce  need  be  adopted;  it  might  be  verba),  like 
a  demand  in  trover.  Smith  v.  Young  {d) :  the  signature, 
therefore,  which  cannot  be  material,  is  the  only  thing  to 
iliiitingniah  this  summous  from  a  good  notice  to  produce. 
As  in  the  question  of  reasonable  search,  the  respondents 
did  all  in  their  power  to  procure  the  rate  books,  and 
fiuling  that,  the  secondary  evidence  of  their  contents 
was  properly  received.  It  may  be  siud  that  the  respon- 
dents might  have  procured  a  subpoena  from  the  Crown 
Office,  for  the  purpose  of  bringing  the  rate  books  before 
the  justices;  but  even  in  that  case,  the  overseer  might 
have  refused  to  produce  them,  as  he  would  in  fact  be 
giving  evidence  against  himself,  or  the  parish  represent- 
ed by  him.  Rex  v.  Wobum  («),  Rex  v.  Hardwick  (/), 
Worrcdl  v.  Jones  ig),  Hpe  v.  Steele  (A).     The  conduct. 


1845. 


The  Qubbk 

V. 

Inhabitants  of 
Ortom. 


(a)  2  East,  25. 

(h)  2  a  B.  R.  488,  494. 

{e)  Id.  517. 

(J)  1  Campb.  439. 


(e)  10  East,  395. 
(/)  11  Bast,  578. 
{g)  7  Bing.  395. 
{h)  2  Q.  B.  R.  733. 


Thb  Qubbn 

V. 

babitanti 
O&TOir. 
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1845.        too,  of  the  oveneer  must  be  considered;  ihere  is  an  ad- 
mission on  his  part  that  he  had  receiYed  notice  and  in- 
V*  tended  to  appear  in  pursuance  of  it 

Inhabitant!  of .  ^^  '^ 

Arckbold  {Otter  with  him)  contrcL — It  is  imposuble 
to  make  the  summons  a  good  notice  to  produce ;  conse- 
quently, the  evidence  was  inadmissible.  Such  notice 
should  be  signed  by  or  on  behalf  of  a  party  requiring 
what  it  called  for,  and  it  should  be  served  also  on  a 
party  to  a  proceeding  already  commenced.  This  sum- 
mons, on  the  contrary,  is  signed  by  a  magistrate,  who 
may  have  had  nothing  to  do  with  the  case,  and  is  served 
on  a  person,  who  up  to  that  time  was  a  stranger  to  any 
steps  taken  by  the  respondents.  If  a  Judge  at  ehambers 
issued  a  similar  summons  to  produce  documents  on  a 
trial  at  nisi  prius,  it  would  not  be  conndered  equivalent 
to  a  notice  to  produce  at  the  trial,  nor  can  it  be  so 
treated  here ;  and,  consequently,  the  cases  cited,  which 
refer  to  sudi  notices,  do  not  apply.  As  to  the  admia- 
sion  by  the  overseer,  as  stated  in  the  examinations,  it 
does  not  go  far  enoiigh  to  be  of  any  avaJL  Had  it  been 
stated,  that  the  acknowledgment  of  the  pauper's  settle- 
ment was  made  by  him  as  a  rated  inhabitant  of  the 
appellant  parish,  that  might  have  been  an  admission, 
but  for  anything  that  appears  here  he  was  a  stranger  to 
the  proceeding.  The  ordinary  course  for  the  respond- 
ents to  pursue  was,  to  procure  a  Crown  Office  sub- 
poena, and  then,  if  the  books  were  not  produced,  secondr 
ary  evidence  might  be  given.  [Here  he  was  stopped 
by  the  Court.] 

Lord  Denman,  C.  J. — ^We  think  the  objection  is  fiitaL 
The  parties  seem  to  have  done  their  best  to  procure  die 
production  of  the  evidence  in  this  case,  but  it  is  neces- 
sary that  that  should  be  done  on  legal  principles.  The 
smnmons  of  a  magistrate  is  not  sufficient;  he  possesses 
no  power  to  procure  evidence  of  this  kind.     There  are 
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other  means  by  winch  a  party  may  be  compeUed  to  pro- 
duce documents ;  those  means  should  be  resorted  to,  to 
enable  parties  to  give  secondary  evidence,  and  non* 
compliance  would  no  doubt  bd  treated  as  a  high  con- 
tempt of  the  Court'  seeking  to  enforce  the  production. 
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1845. 


Tbb  Qcbbn 

V. 

Inhabitants  of 
Obton. 


Patteson,  Williams,  and  Wightman,  Js.,  concur- 
red. 

Order  quashed  (a). 

(a)  The  7  &  8  Vict.  c.  101,  a.  70,  empowers  justices  to  summon 
witnesses,  but  does  not  mention  the  production  of  documents. 


T 


The  Queen  v.  The  Inhabitants  of  Bakewbll.  ^pril  23rd. 

HIS  was  an  appeal  against  an  order  of  two  justices,  The  eiamina- 
dated  February  3rd,  1844, '  for  the  removal  of  Sarah  wWch'^Ma  order 
Straffon,  widow  'of  Thomas  StraflTon,  the  younger,  and  ^'adeTiSted" 
her  five  children,*  from  the  township  of  Bakewell,  in  the  ^*  ^-  ^^  B. 

«  -rx  1  » .        *.  m  -1       ^""^  married  at 

county  of  Derby,  to  the  township  of  Togstone,  m  the  the  church  at 

county  of  Northumberland.  of  apj^dde!^ 

.  The  order  was  made  upon  examinations,  which,  as  far  "^^JjJ^j 

as  is  material  to  this  case,  were  as  follows: —  the  ezamina- 

Thomas  Straffoii,  the  elder,  (after  stating  a  settlement,  fecti^e  in  not* 

gained  by  him  in  the  appellant  parish,  in  1780,  by  ap-  S^urT* 

prenticeship,)  said,  **  I  was  lawfully  married  to  my  pre-  '*^'  ">^- 

sent  wife,  Margaret,  about  forty-seven  years  ago,  at  the  were  twoparUb 

church  at  Bywell,  in  the  county  of  Northumberland,  vii.  b.  St.  P.,' 

and  B.  St.  A.' 
On  trial  of 
tiie  appeal,  before  the^respondents  went  into  ^ir  case  the  appellants  took  the  abore  objec* 
tion,  whereupon  a  witness  was  called  who  proved  that  in  the  TillaKe  of  B.  th^e  are  two 
parishes  and  two  parish  churches  within  two  hundred  yards  of  each  other,  each  commonly 
called  B.  Chnrdi. 

On  this  evidence,  the  sessions  refused  to  allow  the  respondents  to  go  into  their  settle- 
ment, ouadied  the  order,  and  granted  a  case. 

Heid,  that  as  the  sessions  had  come  to  a  conclusion  on  the  fact,  this  Court,  although 
disapproving  of  their  conchudon,  would  not  interfere. 
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1845.        by  whom  I  had  a  son^  Thomas,  who  died  in  October, 

Thb  Qubbm 

V.  Margaret  Straffon  said,  ^^  I  am  the  wife  of  Thomas 

Bauwbll.    Straffon,  th^  elder,  and  mother  of  Thomas  Straffon^  the 
yoimger ;  he  was  our  son,  and  was  bom  in  lawful  wedlock 
He  died  in  October,  1842,  aged  thirty-two  years.*'  ' 
The  material  grounds  of  appeal  were : — 

1.  That  the  parents  of  the  supposed  husband  of  the 
said  Sarah  Straffon  were  not  married,  about  forty-seyea 
years  ago,  at  the  church  at  BywelL 

2.  That  the  examinations  are  defective,  in  not  db- 
tinguishing  and  setting  forth  the  name  of  the  church  at 
Bywell,  at  which  the  parents  of  the  supposed  husband 
of  the  said  Sarah  Straffon  are  allied  to  have  been 
married,  inasmuch  as  there  are  two  parish  churches  at 
Bywell  aforesaid,  namely,  the  church  of  Bywell  St 
Peter,  and  the  church  of  Bywell  St.  Andrew* 

When  the  appeal  came  on  for  trial  at  the  Derbyshire 
Quarter  Sessions,  April  11th,  1844^  before  the  respond- 
ents had  gone  into  evidence,  the  appellants  directed  the 
attention  of  the  Court  to  the  above  grounds  of  appeal^ 
as  shewing  want  of  particularity  in  the  examinations, 
and  called  a  witness,  who  proved  that  there  is  no  parish 
,  of  Bywell,  but  that  there  are  two  parishes  adjoining, 
and  intermixed  with  each  other,  one  Bywell  St.  Pet^, 
the  other  Bywell  St.  Andrew.  That  there  is  a  village 
of  Bywell,  part  of  which  is  in  the  parish  of  Bywell  St. 
Peter  and  part  in  Bywell  St.  Andrew.  That  tiiere  are 
two  churches  in  the  village ;  one  tiie  parish  church  of 
Bywell  St.  Peter,  the  other  of  Bywell  St  Andrew. 
They  are  within  two  hundred  yards  of  each  other.  The 
parishioners  of  both  parishes  call  their  respective  churdies 
Bywell  Chuirch. 

Upon  hearing  this  evidence,  and  the  observations 
upon  it,  the  sessions  refused  to  allow  the  respondents  to 
go  into  the  question  of  the  settiement  of  the  pauper^ 
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quashed  the  order,  and  granted  a  case  for  the  opinion  of        i846. 

V. 

,  #•    1  <■  /.  Inhabitants  of 

frtldman  and  IVinfff  in  support  of  the  order  of  ses-    Bakswbll. 
sions,  dted  Regina  v.  The  Justices  of  Kesteven(a),  but 
the  Court  called  on  » 


jR.  Ingham  and  WUhnore,  contrd. — This  is  a  case  sent 
by  the  sessions  for  the  opinion  of  this  Court,  and  is  there- 
fore distinguishable  from  Regina  v.  TheJusHces  ofKeete-^ 
ven{a)i  which  was  an  application  for  a  mandamus  to  the 
sessions,  to  review  their  decision  as  to  a  particular  fact. 
Here  the  sessions,  if  there  was  any  doubt  as  to  the  suffi- 
ciency of  the  examinations,  ought  to  have  heard  and  de- 
cided upon  the  merits  of  the  case,  and  afterwards,  if  neces- 
sary, sent  a  case  to  this  Court,  whose  dedaion  would  then 
be  final  on  the  whole  matter.  The  appellants  either  had 
no  merits  or  declined  to  rely  upon  them;  it  was  their  de- 
fiiult  tiiat  they  were  not  gone  into,  therefore  they  must 
be  taken  to  have  virtually  abandoned  the  merits,  and 
that  the  finding  was  against  them,  so  that  the  case  may 
be  considered  to  be  so  circinnstanced  as  Patteson,  J.,  in 
Regina  v.  The  Justices  of  Kesteven  (a),  said  that  analo- 
gous cases  ought  to  be  for  the  final  decision  of  this 
Court.  If,  tiierefore,  the  decision  of  the  sessions  was 
wrong  as  to  the  sufficiency  of  the- examinations,  this 
order  should  now  be  confirmed  generally.  Their  deci- 
sion was  wrong.  It  was  not  necessary  to  state  the 
church  where  the  marriage  took  place;  nor,  if  stated,  to 
give  the  strictiy  correct  titie  of  it,  the  name  commonly 
used  would  be  sufficient.  It  is  quite  clear  that  the  ap- 
pellants could  not  have  been  misled.  The  respondents, 
therefore,  should  have  been  allowed  to^o  into  their  case, 
Regina  v.  Latchfard(b);  and  the  mere  absence  of  the 

(a)  Anti,  p.  151.  {h)  Ant^,  p.  387. 
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1845.        ordinary  conclusion  of  a  special  case  wiU  not  prevent 
Thv  Qubsn    ^^  Court  from  entering  upon  this  question. 

9, 

Inhabitants  of 

Bakbwell.  Lord  Denman,  C.  J. — It  is  with  great  regret  diat  I 
find  myself  obliged  to  say,  that  tins  order  of  sessions 
must  stand.  If  called  upon  to  decide  the  point,  I  most 
undoubtedly  (and,  I  believe,  the  rest  of  the  Ck>urt) 
should  have  decided  differently  from  the  sesaons.  But, 
at  the  same  time,  as  it  was  a  dut^  cast  upon  them  to 
,  determine  the  question,  we  cannot  take  upon  ourselves 
to  interfere  with  a  principle  established  by  so  many  cases. 
It  is  a  very  great  sacrifice  to  that  principle  when  we 
say  this  case  must  be  dedded  in  the  affirmative,  but  we 
must  adhere  to  the  rule ;  otherwise  we  should  be  con- 
stantly called  upon  to  introduce  a  new  code  with  regard 
to  cases  brought  here  from  sessions*  This  is  just  the 
same  as  if  the  sessions  had  asked  us  whether  they  ought 
to  have  believed  a  particular  witness. 

Pattebon,  Williams,  and  Wightman,  Js.,  concur* 
red. 

Order  of  sessions  confirmed. 


JprU  24th.       The  Queen  v.  The  Justices  of  the  North  Riding. 

Seirice  of  no-  IN  June,  1844,  W.  Limd,  surveyor  of  a  highway,  wtm 

against  a  oon-  convicted  in  a  penalty  under  the  Highway  Act,  5  &  6 

Zhf  Highway  WiU.  4,  c  50,  s.  72,  by  tliree  magistrates.     He  appeal- 

w*i/^4*  ^so^  ®^  against  the  conviction  to  the  quarter  sessions,  under 

by  leading  it  at  8.  105,  and  at  the  trial  of  the  appeal  at  the  Michaelmas 

house  of  re.  sessions,  provcd  that  notice  and  statement  of  the  grounds 

jy°M  ^nffiT  of  appeal  were  left  at  the  dwelling-house  of  each  of  the 

<:ient.  respondents.    The  sessions  were  of  opinion  that  the  re- 
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spondentB  ought  to  have  been  personally  served^  and 
refused  to  hear  the  appeal  BlUsy  in  Michaelmas  tenn^ 
obtained  a  rule  nisi  for  a  mandamus,  commanding  the 
justices  to  enter  continuances  and  to  hear  the  appeal 

TomUnsan  now  shewed  cause. — Notice  of  appeal 
must  be  served  on  all  the  convicting  magistrates,  and  a 
constructive  notice  is  not  sufficient,  Regina  v.  The  Jus- 
tices of  Bedfordshire  (a),  Regina  v.  The  Justices  of  Che- 
shire (i).  The  responilents  are  made  personally  liable  for 
coetsi,  Regina  v.  The  Justices  of  Hertfordshire  (c),  and 
the  notice  must  ^ther  be  served  upon  them  personally, 
or  left  with  some  person  atithorised  by  them  to  receive 
it.  In  the  case  of  attachment  there  must  be  personal 
service.  In  civil  process  there  must  be  personal  service 
if  possible,  and  if  not,  the  nature  of  the  process  should 
be  explained  to  the  person  with  whom  it  is  left.  In 
this  case  the  notice  was  left  at  the  dwelling-house,  but 
it  does  not  appear  that  the  contents  came  to  the  know- 
ledge of  any  of  the  respondents. 

Bhssy  contri. — The  sessions  were  of  opinion  that  there 
must  be  actual  personal  service. 


1845. 


The  Quben 

Jnttioes  of 
Tbb  North 

RiDIMO. 


Lord  Denman,  C.  J. — That  proposition  certainly 
cannot  be  maintained. 

Patteson,  Williams,  and  Wightman,  Js.,  concur- 
red. 

Bule  absolute  [d). 


(a)  11  A.  &E.134. 

{h)  Id.  139. 

(e)  Ante,  p.  473. 


(d)  See  Regina  v.  Nunn,9iXkih, 
p.  49. 
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^prU2Gth.  The  Qubem  v.  The  Inhabitant*  of  Lillbbhall. 

Anordcr  (or  yj'S  appeal  aguQSt  an  order  of  two  justices,  dat«d  7tli 
■  iwnper  rrom  of  July,  1843,  for  the  remoTal  of  Thomaa  Silvester  and 
his  two  children  from  the  pariah  of  LiUeahall,  in  the 
county  of  Salop,  to  that  part  of  tlie  parieh  of  Muccl^ 
stone  which  Ilea  in  the  county  of  Stafford,  the  seeuons 
quashed  the  order,  subject  to  the  opinion  of  this  Court 


hii  own  rigbt ;  „„  „  „„ 
that  hU  fWher,  on  a  caae. 
irtra  (lied  wim       -jTie  examinations  on  which  the  order  was  made  were 

the  p«npeT  wu 

twentj-MTcn       aa  followB: — 

iir^lciiowiedg*  "  Thomas  Silvester,  the  pauper,  said  '  I  am  thirt^- 
rfCw"^"  dght  years  of  age,  and  was  bom,  aa  I  have  been  in- 
If™°i.°"'rf  fonned  and  believe,  in  the  townslup  of  JDomngton,in 
■bcmt'htlfa  the  county  of  Salop.  I  am  the  eon  of  Thomas  and 
(latb  Kceif ed  *^^°^  Silvester.  In  1834, 1  was  married  by  banns  at 
^ul!^3^'  *^*  pariah  church  of  Wellington,  in  the  county  of 
in  L.  Salop,  to  my  late  wife,  Ann  Silvester,  by  which  mai> 

the  eiiDiiu-  riage  I  have  two  children,  Samuel  and  Thomas.  I 
■offident  primt  ^^^^  never  done  any  act  to  gain  a  aettlement  in  my 
^weTidence  Qy^fj  right  in  any  parish,  township,  or  place.  I  am  now 
beiog  wttled  ia  with  my  two  children,  actually  chargeable  to  the  sud 
it  ini  not  iM-    parish  of  LilleshfllL' 

*="*^'?  it  "Jane  Silveater,  the  pauper's  mother,  said  'In  1799, 

tbefactofhii     I  ^f^  married  fay  banns  at  the  parish  church  of  Hi^ 

enundpaiod  >t   Offley,  in  the  county  of  Stafford,  to  Thomaa  Silveater, 

hi^  hthtr'n-      ^^°  ^'^  "»  the  parish  of  Lilleshall,  eleven  years  ago 

^'f^sT"     ^^  November,  ( 1 83 1 ).    The  pauper,  Thomaa  Silvester, 

was  bom  at  the  township  of  Dorriagton,  in  the  county 

of  Salop,  in  the  month  of  September,  1804;  my  sud 

late  husband  was,  at  the  time  of  his  death,  a  l^ally 

settled  and  acknowledged  parishioner  of  Mncclestonc 

About  half  a  year  before  his  death  he  received  relief 

from  the  overseers  of  the  parish  of  Mucclestoue,  and  at 
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the  time  he  received  the  said  relief  he  was  liying  in  the        1845. 
parish  of  Lilleshall.     He  received  Is.  a  week.  ThTqubbn 

The  appellants  stated  the  following  grounds  of  ap-  ?• 

peal :-—  •  Lillmhall. 

1.  That  the  examinations  are  incorrect  and  too  gene- 
ral, and  not  made  with  sufficient  accuracy  and  particu- 
larity. 

2.  That  the  sidd  pauper,  Thomas  SUvester,  was 
emancipated  when  his  father,  Thomas  Silvester,  gained 
the  alleged  settlement  in  Mucdestone. 

On  the  trial  of  the  appeal  the  appellants  objected  to 
the  examinations,  on  the  ground  that  a  fact  material  to 
the  case  was  omitted  in  them,  as  it  was  not  stated,  nor 
did  it  at  all  appear,  that  the  pauper  was  unemancipated 
at  the  time  whe)i«  his  father  gained  a  settlement  in 
Mucdestone ;  it  being  consistent  with  the  examinations 
that  the  pauper,  at  the  time  his  father  gained  that 
settlement,  was  emancipated.  The  sessions  quashed  the 
order  of  removal  subject  to  the  opinion  of  this  Court  If 
the  Court  shall  be  of  opinion  that  the  sessions  were 
right,  then  the  order  of  sessions  is  to  be  confirmed, 
otherwise  to  be  quashed. 

PhiUimore,  in  support  of  the  order  of  sessions. — 
Where  it  is  consistent  with  the  circumstances  stated  by 
a  party  seeking  to  establish  a  settlement,  that  no  such 
settlement  existed,  and  its  existence  has  been  negatived 
by  the  sessions,  this  Court  will  support  the  order  of 
sessions.  Here,  the  relief  relied  upon  as  evidence  of 
the  settlement  in  Mucdestone,  was  given  to  the  father 
half  a  year  before  his  death,  at  which  period  it  may 
well  be  that  the  pauper  had  become  emandpated, 
which  indeed,  is  more  probable,  from  there  being  no 
mention  made  in  the  examination  of  his  Uving  with 
his  father,  or  that  he  was  part  of  his  family.  He  was  * 
.™.y-..o  when  ^  relief  ™  give,.  J^  We 

VOL.  I.  8  8  *  N.  8  C. 
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1845.  become  emancipated  in  many  wajs,  as  hj  marriage,  or 
ThTquuk  ^y  entering  into  any  service  or  situation  which  would 
,  .  ,  .^'       «   remove  him  from  paternal  control.     The  fact,  at  all 

Inhabitants  of 

LiLLBSHALL.  evcuts,  wds  wlthiu  the  pauper's  own  knowledge,  and  he 
should  have  been  called  upon  to  state  it  clearly,  so  as  to 
leave  nothing  to  inference ;  Regina  v.  North  B4wey{a), 
Regina  v.  The  Justices  of  the  West  Riding  (i),  Regina  v. 
Wymondham  (c),  Regina  v.  The  Recorder  of  Ponie- 
Jract  {d)y  Regina  v.  8t  Sepulchre  {e) :  and  in  Regina  v. 
PiVdngton  (f),  the  Court  admitted,  that  where  the 
settlement  depends  on  a  single  fact  known  to  the  pau- 
per, it  is  reasonable  to  expect  his  examination  should 
contain  a  specific  statement  of  that  very  fact.  In  Re^ 
gina  v.  Yeoveley{g\  it  was  held  that  it  could  not  be 
presumed,  in  the  absence  of  prooi^  that  the  pauper  was 
at  a  particular  time  emancipated,  but  in  tiiat  case  there 
were  facts  stated  which  led  to  the  presumption  that  he 
had  continued  unemancipated ;  so  also  in  Regina  v. 
Staple  Fitzpaine  (A),  where  it  appeared  that  the  son  had 
continued  to  live  with  his  father  as  part  of  his  &mily. 
Here  there  are  no  facts  leading  to  such  presumption ; 
there  is  no  statement  when  tiie  settiement  on  which  tiie 
relief  was  given  was  acquired ;  if  it  was  after  tiie  son 
became  emancipated,  tiiat  state  of  ficts  would  be  incon- 
sistent with  this  settiement.  In  Rex  v.  OuUon  (t),  where 
Rex  V.  Hardwick  (k)  is  cited.  Lord  Denmauy  C.  J.^  says, 
that  **  when  a  child  has  attained  the  age  of  twenty-one, 
and  is  then  separated  from  tiie  fitther's  family,  the  bur- 
den of  proof  tiiat  the  child  is  not  thereby  emancipated 
lies  on  the  party  asserting  that  &ct." 


(a)  2  a  B.  R.  500.  (^)  8  A.  &  E.  806. 

(ft)  Id.  505.  (A)  2  Q.  fi.  R.  488. 

(c)  Id.  541.  (t)  5  B.  &  Ad. 958;  3  N.  & 

(d)  Id.  548.  M.  62. 

(e)  Ante,  p.  400.  (*)  5  B.  &  A.  176. 
(J)  Ante,  p.  90. 
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WhaUley  and  Baughet/y  contrd,  were  stopped  by  the 
Court 


fi79 


1845. 


.  Thb  Quken 

_.__.  r^TT  11.       Inhabitants  of 

Liord  Denman,  (J.  J. — ^It  appears  to  me  that  there  is  Lxllbshall. 
no  valid  objection  to  this  examination.  Mr.  PhilUmore 
has  referred  to  several  cases  where  nice  distinctions  have 
been  taken  on  this  subject,  but  the  dear  and  intelligible 
principle  is,  that  where  facts  are  so  stated  in  the  exami- 
nation as  to  leave  the  meaning  doubtful,  there  we  can- 
not say  that  a  settlement  appears  on  the  face  of  it;  where,  • 
however,  a  good  settlement  is  shewn,  new  facts  may 
have  arisen  which  would  make  it  doubtful,  it  is  not  ne- 
cessary in  the  examination  to  negative  such  new  facts. 
Here  no  objection  appears  to  the  examination,  unless 
we  say,  that,  under  these  circumstances,  emancipation  is 
to  be  presumed ;  and  unless  there  is  such  presumption, 
it  is  not  necessary  to  rebut  it.  In  Rex  v.  Oulton  (a),  I 
see  I  am  reported  to  have  made  a  distinction  between  a 
child  under  twenty-one,  and  one  above  that  age  (and 
no  doubt  there  is  a  distinction) ;  and  that  my  Brother 
Patteson  stated,  that  '^  being  of  full  age,  the  onus  of 
shewing  that  the  child  was  not  emancipated  was  thrown 
on  that  parfy  who  contended* that  she  was  not  so ;"  but, 
it  must  be  remembered,  that  what  was  there  said  had 
reference  to  the  facts  of  that  particular  case,  and  the 
only  question  as  to  those  facts  was,  whether  or  not  they 
sheWed  emancipation,  and  we  thought  they  did.  ^  It 
seems  to  me  that  the  facts  of  the  present  case  do  not 
shew  such  presumption  of  emancipation  as  would  make 
it  necessary  for  the  removing  parish  to  negative  the 
fact  of  emancipation  in  the  examination. 

Patteson,  J. — I  think   this  examination  raises   a 
primfi  facie  case  of  settlement.     It  is  to  be  observed  in 


(a)  5  B.  &  Ad.  058 ;  3  N.  &  M.  62. 

8  s2 
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1845.  this  case,  that  the  evidence  with  respect  to  the  settle- 
The  Queen  ^^Q^t  of  the  pauper's  father  does  not  shew  he  gained  a 
T  u  v!*  .    *    settlement  at  the  time  when  ho  received  relief,  but  only 

Inhabitants  of  ^  . 

LiLLESHALL.  au  ackuowledgmcnt  by  that  relief  of  a  settlement  gained 
by  him  in  that  parish,  which  might  have  been  with  re- 
ference to  one  gi»ned  fifty  years  before.  Even  if  it  had 
been  proved  to  refer  to  a  settlement  gained  at  the  time 
of  relief,  it  would  shew  distinct  evidence  of  a  settle- 
ment in  1831 ;  and  I  should  have  said,  that  the  ex- 
amination was  sufficient.  In  Bex  v.  OvHan  (a),  the 
Court  could  hardly  have  intended  to  say,  that»  if  a  duld 
has  arrived  at  the  full  age  of  twenty-one,  you  are  to 
conclude  emancipation  without  any  evidence  of  separa- 
tion from  the  father's  family,  but  only  that,  if  there  be 
evidence  of  such  separation,  emandpation  may  be  pre- 
sumed, so  as  to  make  it  necessary  for  the  examination 
to  negative  it  Here  there  is  no  such  evidence  of 
separation,  nothing  is  said  one  way  or  the  other  about 
it 

Williams,  J.— In  Regina  v.  Middktan  in  Teesdak  {S), 
the  Court  proceeded  on  tiie  ground,  that,  assuming  the 
facts  stated  to  be  true,  they  did  not  primA  fade  amount 
to  a  settiement;  and  one  or  more  members  of  the  Court 
compared  it  to  a  case  of  general  demurrer,  and  that 
seems  to  me  to  be  perfectiy  correct  But  this  case  is 
distinguishable,  for  on  tiie  face  of  the  examination  there 
is  a  perfectly  good  settlement^  and  if  there  were  any 
answer  to  upset  it,  it  ought  to  oome  by  way  of  excep- 
tion, and  be  shewn  by  the  otiier  side.  There  is  nothing 
here  to  shew  separation  from  the  father's  family.  In 
Rex  V.  OuUon  (a),  on  the  contrary,  there  was. 

WiGH'TMAN,  J. — I  think  tiie  question  is  as  stated  by 

(a)  5  a  &  Ad.  958 ;  3  N.  &  M. 62.  (5)  10  A.  &  £j  688. 
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my  Brodier  WtlUamSf  whether,  aBsuming  all  the  facts        I845. 
stated  in  it  to  be  true,  the  examinatioD,  prim&  facie,    thb  Qukkn 
shews  a  derivative  settlement.     It  seems  to  me,  that  .c- 

,  ,  ,  ,  Inhabitants  of 

it  does,  unless  there  is  any  presumption  which  ought  to   Lillbshall. 
have  been  negatived,  and  I  think  there  is  no  such  pre- 
sumption.    The  decision  in  Rex  v.  Oulton  (a),  shews  no 
sufficient  ground  for  considering  that  a  person  who  has 
attained  the  full  age  of  twenty-one  is  to  be  presumed  to 

be  emancipated. 

Order  of  sessions  quashed. 

(a)  5  B.  &  Ad.  958  ;  3  N.  &  M.  62. 


In  the  Matter  of  Ashton  and  Another.  April  2SM. 

ixT  the  general  quarter  sessions  for  the  county  of  At  the  quarter 
Huntingdon,  held  on  Monday,  the  7th  day  of  April,  cies  of  the 
1845,  before  James  Rust,  Esq.,  and  others,  justices,  &c.,  g^S^a^^^^"" 
articles  of  the  peace  were  exhibited  and  sworn  by  W.  A-  "»d  B.,  it 

waa  ordered 

N.  Swallow,  against  Allpress  Ashton  and  Alfred  Ash-  that  a.  and*B. 
ton.     The  sessions  made  the  following  order : —  into  reaJgni- 

aancea  before  a 

**  That  Allpress  Ashton  and  Alfred  Ashton  do  seve-  JMtice,  to  keep 

•      -*  •/».     the  peace  for 

rally  and  respectively  forthwith,  upon  service  of  this  aix  months. 
order,  before  one  or  more  of  the  justices  of  the  peace  of  brought^p  by 
and  for  the  sud  county  of  Huntincrdon,  enter  into  their  f*"™"^.*  ^ 

^      -^  o       '  fQPP  g  justice 

own  recognisances  in  the  sum  of  100/.  each,  and  severally  for  this  pur. 
and  respectively  find  two  sureties  in  the  sum  of  50/.  fiued  to  enter 
each,  to  keep  the  peace  towards  the  Queen  and  all  her  J^^j^Jl^n^®' 
'  liege  people,  and  especially  towards  the  said  W.  N.  whereupon  he 

M  ,  •  ^  committed 

Swallow,  the  exhibitant  of  such  articles  of  the  peace,  them  to  prison 
for  the  term  of  six  calendar  months  now  next  ensuing.^'  of  the  said  six 

months,  unless 

This  order  was  served  on  the  two  defendants,  and  S'^^^be**^ 

should  enter 
into  the  said  recognisances : — Held^  that,  as  the  justice  had  only  power  to  enforce  the  order 
of  sections,  he  hjMl  exceeded  his  jurisdiction  by  ordering  the  imprisonment. 
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1845.  they  were  brought  up  by  warrant  on  the  2l8t  of  April, 
"  j^^  "  before  T.  S.  Fryer,  Esq.,  and  the  Rev.  J.  Linton, 
AsHTON.  derk,  two  justices  for  the  county  of  Huntingdon,  and 
upon  revising  to  obey  the  said  order  of  sessions,  and 
to  enter  into  such  recognisances,  and  to  find  such  sure- 
ties as  therein  mentioned,  the  justices  committed  the 
defendants  to  prison  '^  for  the  residue  yet  to  come  and 
unexpired  of  the  term  of  six  calendar  months,  to  be 
computed  from  and  after  the  8th  day  of  April,  1845, 
unless  in  the  mean  time  the  ssdd  Allpress  Ashton  and 
Alfred  Ashton,  shall  each  of  them,  before  one  or  more 
of  her  Majesty's  justices  of  the  peace,  enter  into  a  re- 
cognisance in  the  sum  of  100/L,  and  find  two  sureties  in 
the  sum  of  5021  each,  to  keep  the  peace,  &c,  or  unless 
they  shall  be  otherwise  discharged  by  due  course  of 
law.'' 

Gunnmg^  in  this  term  (April  24th),  obtained  a  rule 
nisi  for  a  writ  of  habeas  coq>us,  to  bring  up  the  bodies 
of  the  prisoners. 

B.  Andrews^  and  WorUedgty  now  shewed  cause. — 
The  ground  of  this  rule  is,  that  the  order  of  sessions 
did  not  empower  then  justices,  out  of  sessions,  to  im- 
prison the  defendants,  but  only  to  require  them  to  find 
sureties.  The  same  course  was  pursued  in  Regina  y. 
Dunn  (a),  where  the  defendant  was  committed  by  a 
police  magistrate  in  default  of  finding  sureties  as  re- 
quired by  the  sessions.  If  this  objection  prevailsi,  the 
complainant  would  have  to  wait  till  the  next  sessions  be- 
fore he  could  obtain  redress,  and  even  then  an  indict- 
ment for  disobedience  to  the  order  would  afford  a  very 
inadequate  remedy.  In  Hawkins,  P.  C,  b.  2,  c.  16,  s.  2, 
(ed.  1824)  it  is  said,  '^  Wheresoever  a  justice  of  the  peace 

(a)  12  A.  &  £.  599. 
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10  empowered  by  any  statute  to  bind  a  person  over^  or  to        i845. 
cause  him  to  do  a  certain  thing,  and  such  person  being      "^^^ 
in  his  presence  shall  refuse  to  be  bound,  or  to  do  such      Abhtok. 
thing,  the  justice  may  commit  him  to  the  gaol,  to  remain 
there  till  he  shall  comply.''  •  And  it  was  held  in  Ben" 
net  V*  fVataan  (a),  that  a  justice  might  commit  a  feme 
covert^  who  was  a  material  witness  upon  a  charge  of 
felony  brought  before  him,  and  who  refused  to  appear 
at  the  sessions  to  give  evidence,  or  to  find  sureties  for 
her  appearance  there. 

Gunning  (with  whom  wft  0*MalUy)y  contriL — The 
only  power  which  the  committing  justices  had,  was  to 
enforce  the  order  made  by  the  sessions,  which  directed 
them  to  require  the  defendants  to  find  sureties  to 
keep  the  peace  for  six  months.  The  order  was  not  in 
the  alternative  that  the  defendants  should  find  sureties, 
or  in  default  thereof  should  be  committed  to  prison. 
The  justices,  ihefefore,  in  conmiitting  the  defendants 
to  prison,  exceeded  their  authority;  they  engrafted 
something  on  the  order  which  they  had  no  right  to 
do.     [Here  he  was  stopped  by  the  Court] 

Lord  Denhan,  C.  J. — ^It  appears  to  me  that  this 
committal  cannot  be  upheld.  I  hope  that  the  effect  of 
our  decision  will  not  be  to  lead  to  a  breach  of  the  peace, 
and  the  parties  agaiiist  whom  the  order  has  been  made 
would  certainly  be  in  much  jeopardy  if  they  did  com- 
mit a  breach  of  the  peace  after  the  making  of  such  an 
order,  although  the  order  itself  may  not  be  sustainable. 
It  is  dear,  that  the  justices  here  had  only  power  to  en- 
force the  performance  of  the  order  first  made  upon  the 
defendants.  They  have  exceeded  their  power.  They 
have  convicted  these  defendants  in  a  summary  way  for 

(a)  3  M.  &  S.  1. 
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1846.  a  supposed  disobedience  of  an  order  of  sessions,  inflict- 
^--7-  bg  a  pmudunent  on  that  smnmary  conviction,  which 
AsHTON.  might  have  been  inflicted  by  the  justices  who  made  the 
order  annexing  to  it  the  condition  of  imprisonment  in 
case  of  disobedience;  bnt  which  not  having  been  done 
by  them  cannot  be  imposed  on  this  sununaiy  conTiction 
for  disobedience  to  their  order. 

Patteson,  J. — This  order  of  sessions  does  not  say 
that  these  parties  shall  find  sureties  or  be  committed. 
It  is  entirely  silent  as  to  committal,  and  the  justices 
•   cannot,  on  sunmiary  conviction,  add  that  term  to  it. 

Williams,  J. — These  justices  had  not  any  original 
jurisdiction  in  this  matter,  but  merely  a  devolution  of 
authority  from  the  quarter  sessions.  When  the  de- 
fendants were  brought  before  them  the  only  question 
was,  whether  there  had  been  a  disobedience  of  the 
order  in  the  terms  in  which  it  was  made  or  not.  It  was 
not  competent  for  them  to  add  a  conunittal  to  prison  to 
the  teftns  of  the  original  order. 

WioHTMAN,  J. — I  am  of  the  same  opinion.  I  cannot 
discover  any  origin  for  the  jurisdiction  which  the  jus- 
tices have  exercised  The  sessions  had  not  ^ven  them 
the  alternative,  and  they  could  not  add  it.  They  had 
no  authority  to  do  so. 

Prisoners  discharged.    ' 


1 

r 
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The  Queen  v.  H.  Morice,  Clerk,  and  J.  G.  Fobdham, 


I 


Esq. 


May  2nd, 


N  Trinity  tenu  last  (12th  of  June  1844),  Hawkins  The*4  &  5 
had  obtained  a  rule   calling   upon  the  Rev.  Henry  i^  (^dtiiig  the 
Morice,  clerk,  and  John  George  Fordham,  Esq.,  two  c^o^x^m-'*' 
of  her  Majesty's  justices  of  the  peace  for  the  county  of  powen  ju»ti- 
Hertford,  to  shew  cause  why  a  writ  of  certiorari  should  ipeeiai  tenUmM 
not  issue,  to  remove  into  this  Court  an  order  under  ^m^^in'Se 
their  hands  and  seals,  made  at  a  special  sessions  of  the  ^®  ^"'^^  |^^ 
highways,  holden  at  Boyston,  in  and  for  the  division  of  trust  are  in- 
the  hundred  of  Odsey,  in  the  said  county,  for  the  pur-  the  repair  of 
pose  of  being  quashed  (a>   The  order  was  as  follows ;—  J^'l^Jl^^y 

parish,  "  to  in- 
quire into  the 
condition  of  the  roads  within  svdi  tmst,  and  to  ascertain  the  length  of  the  roads  within 
snch  pariah,  and  how  much  thereof  is  tnmpike  road.  And  if  it  ahtJl  appear  to  them  expe- 
dient so  to  do,  then  to  order  what  portion  of  the' rate  or  assessment  leyied  or  to  be  levied  by 
Tirtue  of  the  said  recited  act  shall  be  paid  hj  the  parish  sarveyor  to  the  trust,  to  be  laid 
out  in  the  repair  of  the  part  of  the  turnpike  road  within  that^pansh/'  • 

An  order,  purporting  to  be  made  at  a  special  sessions  of  toe  highways  holden  at  R.,  in 
and  for  the  division  of  Uie  hundred  of  O.,  m  the  county  of  H.,  by  two  justices  of  the  county 
of  H.  acting  in  and  for  the  said  division,  directed  the  surveyor  of  the  parish  of  B.  to  pay 
the  sum  of  9/.  5#.,  "  being  the  portion  of  the  rate  to  be  levied,  by  virtue  of  the  5  &  6 
Will.  4,  to  the  commissioners  of  a  certain  trust  V — 

HMt  1,  that  the  order  was  insufficient,  as  it  did  not  appear  that  the  parish  of  1^,  was 
ntnate  within  the  sessional  division. 

2.  That  it  was  not  necessary  to  state  in  the  order  the  proportion  of  the  rate  to  be  paid. 

3.  Nor  to  specify  out  of  what  particular  rate  the  payment  was  to  be  made. 

4.  That  the  special  sessions  mentioned  in  the  4  &  5  Vict.  c.  59,  s.  1,  mean  such  special 
sessions  as  are  held  by  annual  appointment  under  the  5  &  6  Will.  4,  c.  50,  s.  45. 

A  certiorari  had  issued  to  bring  up  an  order  of  sessions  confirming  an  order  of  justices. 
The  order  of  sessions  being  brought  up  on  return  was  quashed,  but-  the  order  of  justices 
not  being  returned  with  it : — Heldt  that  a  fresh  writ  of  certiorari  might  issue  to  bring  up 
the  order  of  justices. 

The  six  months  for  applying  for  a  certiorari  to  bring  up  an  order  of  justices  which  has 
been  appealed  against,  and  confirmed  by  the  sessions,  run  from  the  date  of  confirmation, 
and  not  of  the  original  order. 

(a)  The  5  &  6  Will.  4,  c.  50,  special  sessions  in  every  year  for 

8.  27,    empowers    surveyors  of  executing  the  purposes  of  this 

highways  to  make  and  levy  rates  act;    the   days   of   the  holding 

for  the  purposes  of  the  act.  thereof  to  be  appointed  at  a  spe-> 

Sect.  45  enacts,.'^  That  the  jus-  cial  sessions  to   be  held  within 

tices  of  the  peace  within  their  re-  fourteen  days  after  the  20th  day 

spective  divisions,  or  any  two  or  of  March  in  every  year."  - 

more  of  them,  shall  bold  not  less  I1ie  4  &  5  Vict.  c.  59,  s.  1, 

than  eight  nor  more  than  twelve  (reciting  the  5  &  6  Will.  4,  c.  50) 
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"  Hertfordshire!  to  wit. — ^At  a  special  session  of  the  highways, 
holden  at  the  Bull,  at  Royston,  in  and  for  the  division  of  the  hundred 
of  Odsey,  in  the  county  of  Hertford,  21st  June,  1843,  hy  her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  county  of  Hertford,  acting 
in  and  for  the  said  division.  Whereas  H.  Nash,  derk  of  the  turn- 
pike trust  called  the  Baldock  and  Boumbridge  Trust,  hath  this  day 
exhibited  an  information  before  us,  the  said  justices,  at  the  said  special 
sessions,  giving  us,  the  said  justices,  to  understand  and  be  infonned 
that  the  funds  of  the  said  turnpike  trust,  after  payment  of  the  princi- 
pal and  interest  monies  due  to  the  creditors,  are  wholly  insufficient 
for  the  repair  of  the  turnpike  road  called  the  Baldock  and  Boum- 
bridge Trusty  situate  within  the  parish  of  Bygrave,  in  the  county  of 
Hertford,  and  hath  prayed  us,  the  said  justices,  to  make  such  judg- 
ment and  order  in  the  premises  as  upon  examination  shall  appear 
to  us  meet,  and  as  to  law  doth  appertain ;  And  whereas  it  hath  been 
duly  proved  before  us  that  due  notice  of  such  intended  informatian 
hath  been  given  on  the  part  of  the  said  W.  H.  Nash ;  and  we  the 
said  justices  did  proceed  to  examine  at  such  special  session  the  state 
of  the  revenues  and  debts  of  such  turnpike  trust,  and  to  inquire  into 
the  state  and  condition  of  the  repairs  of  the  roads  within  the  same, 
and  also  to  ascertain  the  length  of  the  roads,  including  tunipike  road, 
within  such  parish  of  Bygrave,  and  how  much  of  such  road  is  tuin- 


enacts,  '*  That  it  shall  be  lawful 
for  the  justices,  at  any  special 
sessions  for  the  highways,  holden 
after  the  passing  of  this  act,  upon 
information  exhibited  before  them, 
by  the  clerk  or  treasurer  of  any 
turnpike  trust,  that  the  funds  of 
the  said  trust  are  insufficient  for 
the  repairs  of  the  turnpike  road, 
within  any  parish,  notice  in  writ- 
ing of  such  intended  information 
having  been  previously  given  on 
the  part  of  such  clerk  or  trea- 
surer, to  the  parish  surveyor! 
twenty-one  days  at  least  before 
such  special  sessions,  to  examine 
the  state  of  the  revenues  and 
debts  of  such  turnpike  trusts, 
and  to  inquire  into  the  state  and 
condition  of  the  repairs  of  the 
roads  within  the  same;  and  also 
to  ascertain  the  length  of  the 
roads,  including  turnpike  roads 


within  such  parish,  and  how  much 
of  such  road  is  turnpike  road; 
and  if,  after  such  examination,  it 
shall  appear  to  the  said  justices 
necessary  or  expedient,  for  the 
purposes  of  any  tunipike  road,  so 
to  do,  then  to  adjudge  and  order 
what  portion,  if  any,  of  the  rate 
or  assessment  levied,  or  to  be  le- 
vied by  virtue  of  the  said  recited 
act,  shall  be  paid  by  the  said  pa- 
rish surveyor,  and  at  what  time 
or  times,  to  the  said  conmiission- 
ers  or  trustees,  or  to  their  trea- 
surer or  other  officers  appointed 
by  them  on  that  behalf;  such 
money  to  be  wholly  laid  out  in 
the  actual  repairs  of  such  part  of 
such  turnpike  road  as  lies  within 
tlie  parish  from  which  it  was  re- 
ceived." 

Sect  3,  gives  an  appeal  to  the 
quarter  sesnons. 
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pike  road;  and,  after  sach  examination,  it  appearing  to  us,  the  said  1845. 

justices,  necessary  and  expedient,  for  the  purposes  of  the  said  turn-       ^     v      * 
pike  road  in  the  said  parish  of  Bygrave,  so  to  d6— We  do  herehy  ad-    T"*  Qubbn 
judge  and  order,  that  the  sum  of  9/.  5f .,  being  a  portion  of  the  rate       MoaicB. 
or  assessment  levied  or  to  be  levied,  by  virtue  of  the  stat.  5  &  6 
WDl.  4,  intituled,  <  An  act  to  consolidate  and  amend  the  laws  relat- 
ing to  highways  in  that  part  of  Great  Britain  called  England,'  shall 
be  paid  by  the  surveyor  or  surveyors  of  the  highways  of  the  said 
parish  of  Bygrave,  on  or  before  the  1st  August,  1843,  to  the  com- 
missioners of  the  said  turnpike  trust,  or  to  Mr.  J.  Piggott,  of  Royston, 
in  the  county  of  Hertford,  their  treasurer ;  such  sum  of  9iL  5«.  to  be 
whoUy  laid  out  in  the  actual  repair  of  such  part  of  the  said  turnpike 
road  as  lies  within  the  said  parish  of  Bygrave,  from  which  the  same 
is  to  be  received.    Given  under  our  hands  and  seals  at  the  special 

session  aforesaid. 

"  Hbnrt  Moricb  (l.  8.) 

"  J.  G.  FORDHAM  (l.  S.)" 

"  To  the  surveyors  of  the  highways  of) 
the  said  parish  of  Bygrave."         J 


By  affidavits  on  which  the  rule  was  moyed,  it  ap- 
peared, that  an  appeal  against  the  order  above  set  out 
had  been  entered  on  the  16th  of  October,  1843,  and 
after  being  respited,  at  the  instance  of  the  respondents, 
fiom  time  to  time,  was  heard  on  the  8th  of  April,  1844, 
when  it  was  confirmed  by  the  justices  at  quarter  ses- 
sions, with  costs  to  be  paid  by  the  appellant  to  the  re- 
spondents. 

It  fhrther  appeared,  that  a  rule  for  a  certiorari  had 
been  obtained  (a),  to  bring  up  the  order  of  quarter 
sessions,  and  pending  that,  the  present  rule  was  moved 
for  the  purpose  of  bringing  up  the  original  order  of 
special  sessions.  After  the  first  rule  had  been  made 
absolute,  application  was  made  to  the  Court  (January 
3l8t,  1845)  to  discharge  the  present  rule  as  being  un- 
necessary, since  the  justices,  in  returning  the  order  of 
quarter  sessions,  would  be  bound,  in  obedience  to  the 

(a)  See  Eegina  v.  The  Justices  of  Herifordshirey  ante,  p.  470. 
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1845.         writ  of  certiorari,  to  return  also  the  order  of  special  ses- 
The  Qubibn     ^^°®  ^^  which  it  was  founded.     And  it  was  agreed  that 
^,  ^*  the  present  rule  should  be  discharged  if  the  original 

order  of  special  sessions  was  in  lact  sent  up  as  a  part 
of  the  return  to  the  first  writ  That  return,  however, 
having  been  made,  and  the  order  of  special  sessions  not 
forming  part  of  it,  this  rule,  April  28th,  came  on  for 
argument. 

fVordswarth,  in  support  of  the  order. — I.  There  are 
two  preliminary  objections  to  tiiis  rule.  1.  It  is  unne- 
cessary; as  the  former  rule  to  remove  the  order  of 
quarter  sessions  ought  to  be  sufficient  to  dispose  of  the 
original  order  of  special  sessions,  and  the  justices  should 
not  be  hampered  witii  two  rules  where  one  would  be 
enough ;  Regina  v.  The  Justices  of  Cornwall  (a).  2.  If 
this  is  to  be  treated  as  a  separate  and  independent  mo- 
tion, it  is  too  late ;  as  the  six  months,  during  which  ap- 
pUcation  must  be  made  for  a  certiorari,  under  the  13 
Geo.  2,  c  18,  s.  5,  must  date  from  the  time  the  original 
order  was  made.  The  conduct  of  the  parties  applying 
for  this  rule  shews  tiiat  they  treat  it  as  an  independent 
motion,  as  the  justices  on  whom  notices  have  been 
served  are  the  justices  who  were  present  at  special 
sessions,  and  the  justices  by  whom  tiie  original  order 
was  made. 

IL  Three  objections  were  made  to  the  order  on 
moving  for  the  rule.  1.  That  it  does  not  appear  on  the 
face  of  it,  that  Bygrave  is  situate  in  the  district  in  which 
the  justices  who  made  the  order  had  jurisdiction.  Regina 
V.  Martin  (&),  was  relied  on.  That  case,  however,  de- 
pended on  tiie  94th  section  of  the  5  &  6  WilL  4,  c  50, 
the  words  of  which  are  different  from  those  of  the  4  & 

[a)  Ante,  p.  414.     .  {b)  2  Q.  fi.  R.  1037  n. 
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6  Vict,  c  59f  under  which  this  order  was  made.     By  the        i84f . 
94th  section  of  the  6  &  6  WilL  4,  c  50,  an  order  must  be    xhTqubkn 
made  at  a  special  sessions  for  the  highways,  "  to  be  held  ^' 

within  the  division  in  which  the  said  highway  may  be 
situate;"  whereas,  by  the  4  &  5  Vict,  c  59,  power  is 
given  '^  to  the  justices  at  any  special  sessions  for  the  high- 
ways "  to  make  such  an  order.  It  is  dear,  therefore,  that 
under  the  latter  act,  any  justice  throughout  the  county 
of  Hertford  had  jurisdiction  to  foake  this  order.  2.  It  is 
said  that  the  order  is  bad,  because  it  does  not  state  what 
proportion  of  the  rate  is  to  be  paid  over  to  the  commis- 
sioners, but  it  is  not  necessary  that  it  should  do  so.  Th6 
act  orders  the  justices  to  *' adjudge  and  order  what 
portion  (if  any)  of  the  rate  or  assessment ''  shall  be  paid 
by  the  parish  surveyor.  Here  the  exact  sum  to  be  paid 
js  specified,  and  there  is  a  strict  compliance  with  the 
words  of  the  act.  3.  An  objection  is  made  that  it.  is 
left  uncertain,  by  the  order,  out  of  what  rate  the  sum  is 
to  be  paid,  but  as  the  order  exactly  pursues  the  words 
of  the  act  it  is  sufficient. 

Hawkins,  contr&. — ^I.  As  to  the  preliminary  objec- 
tions. 1.  The  application  for  the  certiorari  is  necessary 
to  enable  the  parties  interested  to  bring  up  the  origi- 
nal order.  The  former  rule  directed  the  justices  of 
the  county  at  large,  that  is  the  quarter  sessions,  to  send 
up  the  order  of  quarter  sessions,  and  all  things  con- 
nected therewith,  but  the  original  order  now  sought  was 
not  returned,  consequently  it  must  be  presumed  that 
the  quarter  sessions  had  it  not  in  their  custody,  but 
that  it  still  remained  in  the  custody  of  the  justices  who 
made  it,  and  a  fresh  writ  is  of  course  required,  directed 
to  those  justices.  2.  The  application  is  not  too  late.  It 
certainly  is  made  more  than  six  months  after  the  date 
of  the  original  order,  but  the  six  months  begin  to  run 
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1845.        from  the  time  when  it  was  confirmed  by  the  quarter 

Thb  Qukbn    sessions.     This  is  proved  by  a  rule  of  this  Court  of 

«•  1  Anne,  to  be  foimd  in  Salkeld's  Beports^  yoL  1 ,  p.  147. 

MoaicB.  ,        ,  , 

and  recognised  in  Bex  v.  Sparrow  (a),  which  shews  that 

a  certiorari  will  not  be  granted  pending  an  appeal; 
indeed,  unless  the  six  months  begin  to  run  firom  the 
time  of  the  confirmation  by  the  sessions,  there  would  be 
no  means  of  brin^bg  up  an  order  bad  upon  the  iaoe  of 
it,  if,  as  in  the  present  instance,  an  appeal  was  pending 
during  the  six  months  af\;er  the  order  was  made.  Bex 
y.  The  Juitices  of  Middlesex  (6). 

II.  1.  The  order  is  bad,  for  not  shewing  that  the  pa- 
rish of  Bygraye,  upon  which  the  order  was  made,  is  wifli- 
in  the  division  of  the  hundred  of  Odsey,  for  which  the 
special  sessions  was  held.  No  justices  have  jurisdiction 
to  make  such  an  order,  except  at  a  special  sesdons  fov 
the  highways,  that  means,  one  holden  under  the  general 
'  Highway  Act,  5  &  6  Will  4,  c  50,  s.  45 ;  for  the  two 
acts,  5  &  6  WilL  4,  c  50,  and  4  &  5  Vict  c  59,  must 
be  read  tc^ether.  The  former  requires  the  justices 
to  hold  special  sessions  within  their  respective  divisions, 
and  at  such  special  sessions  they  can  only  inquire  into 
and  adjudicate  upon  matters  arising  within  the  division 
for  which  the  session  is  holden ;  the  object  of  the  High- 
way Act  being,  that  the  justices  who  make  orders  re- 
lating to  the  highways,  should  be  conversant  with  the 
locality  in  question ;  tiiis  object  would  be  defeated  if 
justices  in  special  sessions,  for  a  particular  divimon,  mi^t 
make  orders  upon  any  parish  in  the  coimty,  even  though 
out  of  their  division.  ^^  Any  special  sessions,'^  therefore, 
means,  any  special  sessions  holden  for  the  divifiion  with- 
in which  the  particular  parish  is  situate:  In  re'Peer^ 
less  (c).    Besides,  the  caption  of  this  order  shews  that 

(a)  2  T.  R.  196,  n.     (h)  6  A.  &  £.  626.      (e)  1  Q.  6.  R.  143. 
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the  justices  were  only  acting  for  the  division  of  Odsejr, 
and  not  for  the  county  at  large.  2.  The  proportion  of 
the  rate  to  be  paid  should  have  been  spedfied,  and  not 
a  gross  sum  of  money ;  for,  as  no  more  than  three  rates 
in  the  year  can  be  levied,  neither  of  them  exceeding  10d» 
in  the  1/.,  it  may  be,  that  the  sum  so  fixed  by  the  jus- 
tices,  may  exceed  the  sum  leviable  in  one  year.  The 
act  requiring  the  justices  to  ascertain  the  length  of  road 
in  the  parish,  and  how  much  is  turnpike,  shews  also, 
that  a  proportion  of  the  rate,  having  reference  to  the 
proportion  of  the  lengtii  of  turnpike  niad,  ought  to  be 
ordered,  and  not  a  gross  sum.  3.  The  order  should 
have  stated  out  of  what  rate  the  sum  of  9/.  5s.  was  to  be 
paid ;  it  does  not  appear  whetiier  it  was  to  come  from 
the  first,  second,  or  third  rate,  or  any  two  together, 
and  for  tiiat  reason  the  order  is  uncertain  and  bad. 


1845. 


The  Qvbbn 

9. 
MORICB. 


CoLEBiDOE,  J. — On  the  first  point,  and  on  the  pre- 
liminary objection,  I  will  look  at  the  affidavits.  As  to 
the  two  last  points,  I  have  no  doubt.  I  think  there  is 
notiiing  in  them.  It  is  objected,  that»  notwithstanding 
the  act  uses  the  word  "  portion,"  yet,  in  fact,  it  is  to  be 
construed  as  if  ^^  proportion  "  were  tiie  word  used.  But 
if  the  act  does  not  require  this  construction  in  terms^ 
there  should  be  some  very  dear  implication  to  make  it 
necessary  to  adopt  it.  It  is  said,  tiiat  such  a  construc- 
tion is  founded  on  the  requirements  of  the  act,  namely, 
that  the  justices  are  to  ascertain  "  the  lengtii  of  the 
roads,  induding  turnpike  roads,  within  a  parish,  and 
how  much  of  such  road  is  turnpike  road;"  but  see  how 
uncertain  a  rule  tiiat  would  be.  One  mile  of  road*  might 
require'  repair,  and  anotiier  mile  might  require  none, 
and  we  caimot  infer,  that,  because  one-third  of  the  road 
required  repair,  one-third  of  the  rate  would  be  the  pro- 
per amount  to  be  expended  upon  it    If  the  justices 
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1845.        give  an  improper  sum,  that  is  a  subject  of  appeal ;  but 
ThTquxen    would  not  be  an  objection  on  the  face  of  an  order;  it . 
«,  ^*  would  be  merits.     The  other  objection,  namelj^^  that 

MORICV.  "^  , 

the  order  does  not  state  out  of  what  rate  the  money  is 
to  be  paid,  is  founded  on  this,  that  three  rates  only  in  a 
year  are  to  be  made,  together  not  exceeding  2s*  6dL  in 
the  pound ;  but  no  difficulty  arises  from  that  I  con- 
ceive the  surveyors  cannot  go  on  to  make  a  second  rate 
until  the  first  is  found  insufficient;  therefore,  '*the 
rate  "  must  mean  the  rate  then  in  existence,  and,  as  id 
^  certum  est  quod  certum  reddi  potest,  the  order  speaks 
.  of  a  thing  sufficiently  certain,  and  is  good,  enough,  on 
the  face  of  it 

Cur.  adv.  yult 

Coleridge,  J.,  now  delivered  the  following  judg- 
ment— This  was  a  rule  for  a  certiorari  directed  to  two 
justices  of  Hertfordshire,  commanding  them  to  return 
an  order  inade  by  them  into  this  Court,  for  the  pur* 
pose  of  being  quashed  It  was  objected,  that  the  rule 
ought  not  to  be  granted,  first,  because  it  was  moved 
after  another  rule  had  been  made  absolute,  to  the  jus- 
tices of  the  same  county,  to  return  the  order  made  at 
quarter  sessions,  upon  an  appeal  against  the  order 
now  sought  to  be  brought  up,  together  with  all  things 
touching  and  concerning  it  (in  the  usual  terms),  and 
before  any  return  made  to  that  rule ;  and  it  was  said, 
that  it  was  to  be  presumed,  that  the  original  order  was 
at  the  sessions,  and  would  be  returned  with  the  see- 
sions  order ;  and  that  this  rule,  therefore,  is  vexatious^ 
and  unnecessarily  haraflses  the  justices  by  making  them 
appear  to  two  rules  when  one  is  enough.  All  this 
would  be  perfectly  true  if  the  justices  had  returned 
their  original  order  to  the  sessions,  as  they  ought  to  have 
done ;  and  if  they  had  simply  sworn  to  that  fact  it  would 


^ 
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have  been  an  answer  to  this  rule,  which  would  then        i845. 
have  been  discharged  with  costs.    But  if  they  have  not    x^b  Qubbn 
returned  their  original  order,  (and  this  I  am  compelled  «• 

to  mfer  from  their  silence),  then  the  answer  fails,  and 
this  second  rule  becomes  necessary.  It  was  also  ob* 
jected,  that  the  applicant  for  the  rule  was  out  of  time^ 
because  the  original  order  was  made  more  than  six 
months  before  the  application  for  it  It  is,  however, 
well  settled,  that  the  six  months  are  not  to  be  counted 
from  the  making  of  the  order^  but  from  its  confirmation 
by  the  sessions,  in  case  of  an  appeal ;  if  this  were  not 
so^  a  party  would  not  be  secure  of  his  double  remedy 
by  appeal  and  certiorari :  and  here  this  rule  was  moved 
within  six  months  from  the  time  of  its  confirma- 
tion by  the  sessions.  This  brings  me  to  the  objection 
to  the  order  itself^  which  is,  that,  upon  the  face  of 
it,  it  does  not  appear  that  the  magistrates  had  juris- 
diction. It  purports  to  be  made  at  a  special  sessions 
for  the  highways,  holden  at  Boyston,  in  and  for  the  di-  ^ 
vision  of  the  hundred  of  Odsey^  in  the  county  of  Hert- 
ford ;  it  relates  to  the  roads  within  the  parish  of  By- 
grave,  and  orders  a  sum  to  be  paid  from  the  highway 
rate  of  that  parish  towards  the  repair  of  a  road  within 
it ;  but  it  nowhere  states  Bygrave  to  be  within  that  di- 
vision. The  order  was  made  under  the  4  &  5  Vict  c 
59,  s.  1,  and  the  power  to  make  it  is  ^ven  ^^to  the 
justices  at  any  special  sessions  for  the  highways  holden 
after  the  passing  of  this  act"  These  words  manifestly 
point)  not  to  a  spedal  session  to  be  holden  by  any  two 
justices  convened  for  the  particular  occasion,  but  to  the 
periodical  special  sessions  held  by  annual  appointment 
under  5  &  6  WilL  4,  c.  50,  s.  45 ;  and  it  is  in  accord- 
ance with  the  policy  of  this  statute,  and  certainly  most 
conducive  to  a  satisfactory  exercise  of  the  powers  of 
justices  in  respect  of  the  highways,  to  bring  all  questions 
of  this  sort  to  the  decision  of  periodical  meetings  of 

VOL.  I.  T  T  N.  8.  C. 
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1845. 
Thb  Quxbn 

V, 

Moaicx* 


magistrateB^  when  a  suffidently  numerous  attendance 
both  of  them  and  of  parties  concerned  may  be  reason- 
ably expected.  We  are  then  to  refer  to  this  statute. 
The  49th  section  enacts,  that  the  justices  of  the  peace 
within  their  respective  divisions  must  hold  not  less  than 
eighty  nor  more  than  twelye  spedal  sesdons  in  eveiy 
year  for  executing  the  purposes  of  the  act;  the  days 
to  be  fixed  at  a  special  sesaons  to  be  holden  within 
fourteen  days  after  tiie  28th  of  March  in  every  year. 
These  provisions  all  point  to  a  local  limitation  of  juris- 
diction. The  power  is  given  to  justices  within  their 
respective  divisions,  and  the  surveyor  of  each  parish 
within  the  division  is  to  appear  before  them,  and  the  re- 
turn which  he  is  compelled  to  make  annually,  in  Mavdi, 
is  calculated  to  inform  the  magistrates  acting  for  the 
division  of  the  state  of  the  highways  in  his  parish,  the 
quantity  of  repairs  done,  and  the  expense  incurred;  to 
give  them,  in  short,  such  information  as  must  be  very< 
material  for  the  due  exercise  of  the  powers  conferred  on 
them  by  the  statute  of  4  &  5  Vict.  c.  59,  now  in  ques- 
tion. For  any  act  to  be  done  at  these  periodical  ses- 
sions, it  is  dear,  tiiat  the  jurisdiction  would  depend  on 
tiie  parish  being  witiiin  the  division  where  the  justices 
are  acting ;  and  that  ftct  must  of  course  be  stated  in  the 
order,  or  must  be  matter  of  necessary  implication. 
Here  it  is  not  stated,  nor  can  it  be  collected,  that  By- 
grave  is  witiiin  the  division  in  and  for  which  the  special 
sessions  were  holden  at  which  the  order  was  made. 
The  rule,  therefore,  for  a  return,  will,  on  this  ground 
be  made  absolute. 

Rule  absolute. 
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The  Queen  v.  The  Inhabitants  of  Sevenoaks.  April  30th. 


0 


^N  the  29th  of  July,  1843,  an  order  was  made  by  An  order  of  re- 
two  justices  of  the  county  of  Kent  for  the  removal  of  the  29th  of 
Elizabeth  Quinnell  from  the  pariah  of  Sevenoaks  in  that  l^l^^^l^;^ 
county,'  to  the  parish  of  St  Luke,  in  the  county  of  ■«»^«?  ^»t*»  **»« 

_   ,  examination  B 

Middlesex.     The  execution  of  the  order  was  at  the  on  the  7th  of 
same  time  suspended,  on  account  of  the  illness  of  the  th?i4thof  Oc- 
pauper,  and  the  order  and  suspension,  with  the  examin-  *^^L^'^^^j?f ' 
ations,  were  served  on  the  overseers  of  the  parish  of  St.  6th  of  Septem- 
Luke  on  the  7th  of  August  o/thc  res^d- 

On  the  I4th  of  October,  a  notice  of  appeal,  dated  the  ^p^u^^^t 
6th  of  September,  with  grounds  of  appeal,  was  served  on  tended  at  the 

next  Quarter 

the  respondents.     The  notice  stated,  "  that  the  parish  aesrions  to 
ofiBcers  of  St.  Luke  intended,  at  the  next  general  quarter  ^  app^.  ?he 
sessions  of  the  peace  to  be  holden  for  the  said  county  of  ^®*'  scMjona 

^  ^  were  held  on 

Kent,  to  commence,  enter,  try,  and  prosecute  an  appeal  the  I7th  of  Oc- 

•      .   .1  •  1        i      M  tobert  and  by 

against  the  said  order."*  the  practice  of 

The  next  quarter  sessions  were  held  on  the  17  th  of  **^  ■^*°'i* 

^  eignt  oays  no- 

October.  tice  of  trial  was 

,  ,        .  required. 

By  the  practice  of  the  sessions,  eight  dear  days'  no-      The  respond- 

entfly  coniider- 
ing  the  notice 
insufficient,  did  not  attend  the  October  sessions,  and  heard  nothing  more  of  Uie  appeal  till 
the  15th  of  Febmaryr  1844,  when  they  received  from  the  appellants  a  copy  of  an  order 
made  at  Uie  January  sessions,  1844,  quashing  the  order  of  removal,  and  directing  the 
respondents  to  pay  5/.,  costs,  to  the  appellants. 

On  an  affidavit  of  the  respondents,  stating  these  fiicts,  and  that  they  '*  were  informed 
and  believed"  that  no  appeal  had  been  prosecuted,  or  entered  and  respited  at  the  October 
sessions  t — Hnld^  that  th^  affidavit,  uncontradicted,  made  out  a  sufficient /^rtmi  /ocm  case 
that  no  proceedings  were  taken  at  the  October  sessions,  at  which,  being  the  next  practicable 
sessions  after  the  date  of  the  order,  the  appellants  were  bound  to  enter,  and  either  to  try, 
or  to  respite  their  appeal ;  and  that,  not  having  done  so,  the  January  sessions  had  no  juris- 
diction to  entertain  the  appeal. 

On  motion  for  a  certiorari  to  remove  into  this  Court  an  order  of  sessions,  the  affidavits 
alleged  that  the  respondents  were  not  present  at  the  sessions,  but  that  the  order  was  served 
upon  them  by  the  appellants,  with  a  caption  stating  the  sessions  to  have  been  held  before 
J.  B.,  J.  J.,  and  others,  &c.,  and  that  notice  of  the  application  for  the  certiorari  had  been 
served  on  the  said  J.  B.  and  J.  J.,  *'  who  were  two  01  the  jusdoes  present  at  the  sessions, 
at  which  the  order  was  made,  and  two  of  the  same  justices  whose  names  appear  in  the  cap- 
tion of  the  order."  The  order  with  the  caption  was  annexed  to  the  affidavits : — HM  vat- 
ficient  to  support  the  i^lication. 

T  t2 
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1845.        tice  is  required  to  be  given  by  the  appellant  to  the 
Tbb  Qubbn    respondent  parish,  previous  to  the  trial  of  an  appeal 
V-  against  an  order  of  removal 

Inhabitants  of    ^  •       •         i  •         ^ 

Sbybnoau.  The  respondents,  therefore,  considering  the  service  of 
the  said  notice  of  appeal  to  be  defective  and  insufficient, 
did  not  attend  at  the  Michaehnas  sessions,  on  the  17th 
of  October;  and  their  attorney  stated  on  affidavit,  that 
^^he  teas  informed  and  verily  believedy  that  no  appeid 
was  prosecuted,  or  entered  and  respited,  by  or  on  behalf 
of  the  said  parish  of  St.  Luke,  against  the  said  order  of 
removal  at  those  sessions." 

No  other  notice  or  grounds  of  appeal  were  served  by 
the  appellants,  and  nothing  more  was  heard  by  the  re- 
spondents of  or  about  the  appeal  until  the  15th  of  Feb- 
ruary, 1844,  when  the  following  order  was  served  upon 
them  by  the  appellants : — 

^^  Kent. — At  the  general  quarter  sessions  of  the  peace 
of  our  lady  the  Queen,  holden  at  Maidstone,^n  and  for 
the  county  of  Kent,  on  Thursday,  in  the  week  next 
after  the  28th  day  of  December,  to  wit,  the  4th  day  of 
January,  (7  Vict.),  1844,  before  Joseph  Berens,  James 
Jacobson,  John  Malcolm,  Esquires,  and  others  their  as- 
sociates, justices^  &c. 

*^Upon  an  appeal,  &c.,  from  an  order,  &c. — ^Now, 

upon  reading  the  said  order,  and  hearing  counsel,  and 

what  could  be  alleged  on  behalf  of  the  said  parish  of  St. 

Luke,  no  person  appearing  on  behalf  of  the  said  parish 

of  Sevenoaks,  it  is  ordered  by  this  Court,  that  the  order 

so  made  by  the  said  justices  be,  and  the  same  is  hereby 

in  all  points  quashed.   And  it  is  further  ordered  by  this 

Court,  that  the  overseers  of  the  poor  of  the  parish  of 

Sevenoaks  do  forthwith  pay  to  the  overseers  of  the  poor 

of  the  parish  of  St  Luke  the  sum  of  5iL,  for  and  to* 

wards  the  costs  and  charges  they  have  been  at  in  and 

about  the  said  appeal 

«  By  the  Court'' 
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In  the  following  Easter  Term  (May  6th),  Deedes  ob-        i845. 
tained  a  rule  nifli  for  a  certiorari  to  remove  into  this    thTqubbn 
Court  the  above  order  of  sessions,  together  with  all   ,     ,  «• 

^  .  InhaMtanU  of 

things  touching  the  same,  for  the  purpose  of  being    Ssybmoaks. 

quashed.     He  moved  on  affidavits  of  the  respondents 

and  their  attorney,  to  which  the  order  of  sessions  was 

annexed.    They  stated  the  above  facts,  and  that  notice 

of  the  .application  for  the  certiorari  had  been  served  on 

Joseph  Berens  and  James  Jacobson,  Esquires,  and  ^^  that 

they  were  two  of  the  justices  present  at  the  said  general 

quarter  sessions,  at  which  the  said  oider  was  made,  and 

are  two  of  the  same  justices  whose  names  appear  and 

are  mentioned  in  the  heading  or  caption  of  the  said 

order.'* 

The  notice  was  signed,  *'  Austen  and  Holcroft,  attor-    - 
nies  for  the  inhabitants  of  the  parish  of  Sevenoaks.'' 

No  cause  being  shewn,  the  rule  for  the  certiorari  was  ' 
made  absolute  in  Trinity  Term  (June  6th),  1844,  and 
the  order  of  sessions,  with  the  original  order  of  removal, 
returned  into  this  court. 

In  Hilary  Term  (January  18th),  1845,  Pashley  obtain- 
ed a  rule  nisi  to  quash  the  certiorari.  The  rule  was 
drawn  up  on  reading  the  affidavits  filed  when  the 
former  rule  was  moved,  with  the  writ  of  certiorari,  and 
the  return  ihereta 

Deedes,  for  the  respondents,  in  this  term  (a),  shewed 
cause  against  the  latter  rule. — This  is  an  application 
to  the  indulgence  of  the  Court  to  be  allowed  to  do 
now  what  ought  to  have  been  done  at  an  earlier 
stage.  Where  ai  case  has  been  granted  at  the  ses- 
sions, a  certiorari  is  obtained  as  a  matter  of  bourse,  so 
that  a  substantive  motion  is  afterwards  necessary  to 


(a)  April  2drd,  before  Lord  Denman,  C.  J.,  Patlesw,  WilUanu, 
and  Wighiman,  Js. 
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1845.  quash  the  writ :  Regina  y.  CartwarA  (a).  But  where 
T««  on.1.1^  ^0  case  has  been  crranted^  it  is  necessary  to  obtain  and 
!TJ      ,  serve  a  rule  nisi  luch  a  rule  wae  obtained  he«upoa4e 

Inhabitants  of  , 

Sbtknoaks.  same  materials  as  are  now  before  the  Courts  and  was 
served  on  the  parish  officers  of  St.  Luke ;  if  they  in- 
tended to  oppose  it,  they  should  have  shewn  cause  in 
June,  when  it  was  made  absolute,  and  not  have  waited 
till  November;  which  could  only  be  for  the  purpose  of 
throwing  the  respondents  over  the  six  months  in  which 
they  could  still  moye  fc^  a  cerdorarL  The  Court,  there- 
fore, will  not  interfere  unless  in  furtherance  of  justice, 
and  the  merits  of  the  case :  Rex  y.  WahsfiM  (ft).  In  Rex 
v.  NichoUs  (c),  there  was  no  notice  giyen  to  the  justices, 
and  in  Rex  y.  Rattislaw  (<2),  one  of  the  justices  served  was 
shewn  not  to  have  been  present  at  the  sessions.  [jHx^- 
tesofif  J.,  mentioned  Rex  v.  The  Justices  of  Sussex  (ey] 

But  the  notice  is  sufficient,  as  it  clearly  i^pears  that 
the  justices  served  were  two  of  the  justices  before  whom 
the  order  was  made.  The  respondents  were  not  present 
at  the  sessions,  having  received  no  valid  notice  of  ajqpeal ; 
they,  therefore,  had  not  the  means  of  knowing  what 
took  place  there.  But  they  were  served  by  the  appel- 
lants with  the  order  of  sessions,  in  the  caption  of  which 
the  names  of  the  justices  appear.  That  order  is  annex- 
ed to  the  affidavit  of  service,  and  must  be  read  witii  it, 
and  there  they  are  clearly  identified.  At  all  events, 
tiie  appellants,  having  served  the  order  with  such  a  head- 
ing, cannot  now  object  that  the  statement  in  it  is  incor- 
rect. In  Regina  v.  Cartworth  (a),  there  was  no  affidavit 
of  the  identity  of  the  justices,  or  of  their  having  been  at 
the  sessions,  or  even  justices  of  the  county  at  that  time. 
And  in  Regina  v.  The  Justices  of  the  West  Riding  {/), 


(a)  1 3  Law  J.,  N.  S.,  M.C.,  26.  (d)  5  Dowl.  539. 

{b)  1  Burr.  485.  («)  1  M.  &  S.  631. 

(c)  5  T.  R.  280,  n.  (f)  Ante,  p.  406. 
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ihe  order  was  not  annexed  to  the  affidavit,  as  it  is  here ; 
nor  was  it  stated,  that  the  justices  named  in  the  notice 
were  two  of  those  before  whom  the  order  was  made. 
There  is  no  affidavit  by  the  appellants  contradicting  that 
of  the  respondents,  and  the  ktter  could  not  file  supple- 
mental affidavits  of  the  fact :  Segma  v.  GUlbersame  {a). 


1845. 


Thb  QqsBN 

V. 

Inhabitants  of 
Sbybnoaks. 


Pashkyy  oontriL — ^The  question  is,  wheth^  the  men- 
tion of  the  names  in  the  caption  so  distinguishes  the  case 
from  Regina  v.  The  Justices  of  the  West  Biding  {b\  as  to 
make  this  statement  sufficient.  The  usual  practice  at 
sessions  is»  for  the  clerk  of  the  peace  to  take  down  the 
names  of  tiie  justices  present  at  the  sitting  of  the  Court 
on  the  first  day:  those  names  are  afterwards  inserted  in 
the  caption  of  all  the  proceedings  at  the  sessions,  which 
may  laij^  several  days ;  or  be  divideid  into  two  courts, 
(since  tiie  59  Geo.  3,  c  28,  continued  by  1  Vict  c  14, 
8. 4);  so  that  it  is  perfectiy  consistent  with  the  affidavits, 
that  the  two  justices  served  may  have  left  the  sessions, 
or  been  sitting  in  the  other  court.  The  13  Geo.  2,  c  18, 
8.  6,  which  requires  notice  to  be  given,  must  be  con- 
strued strictiy.  It  requires  the  service  of  the  notice  to 
be  ^^duly  prqved  upon  oath.'*  That  is  not  done  in  tiiis 
case ;  and  Regina  v.  Bloxham  {c)  shews  that  the  Court 
wiU  not  refer  to  one  document  to  support  another  {d). 

Cur.  adv.  vult. 


(d)  13  Lav  J.,  N.  S.,  M.  C, 
46. 

(6)  Ant^,  p.  406. 

(c)  Ant^,  p.  370. 

{d)  Another  oljection  to  tlie 
sufficiency  of  the  notice  was,  that 
it  was  signed  only  by  the  attor- 
nies,  whose  authority  had  been 
determined  on  the  decision  at  the 
sessions.  The  argument  is  omit- 
ted, as  the  point  was  not  noticed 
in  the  judgment,  but  the  following 


cases  were  cited  upon  it : — Rex 
▼.  The  Juitiees  itf  Ltmcaehire,  4 
B.  &  A.  289;  Beffina  y.  The 
Justices  of  Lancashire,  11  A.  & 
£.  144 ;  Regina  y.  Haw,  Id.  159; 
Lewie  y.  Lord  TankerviUe,  11 
M.  &  W.  109 ;  Barker  y.  £^. 
Qumtin,  12  M.  &  W.  441 ;  Roll. 
Abr.  "Attorney/*  M.;  Begina 
y«  SoUy,  9  Dowl.  115  ;  Begina  y. 
The  JusUees  of  the  West  Biding, 
ante,  p.  406. 
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1845.  Lord  DsNMAMy  C.  J.5  delivered  the  judgment  of 

THTouBBif    ^^  Court — We  are  of  opinion  that  this  case  is  dis- 

tf'  tinfiniishable  from  that  of  Begina  v.  The  Justices  of  the 

InhabitanUof 

Sbtbnoaks.  ff^est  Biding  (a),  where  it  appeared  fsom  the  &cts  stated, 
that  both  parties  were  present  in  court  at  the  quarter 
sessions,  where  the  order  was  confirmed,  subject  to  the 
opinion  of  this  Court  on  a  case.  There,  however,  the 
justices  were  not  even  stated  to  have  been  part  of  the 
Court  present  on  the  day  when  the  order  of  sessionB 
was  made,  the  a£5ldavit  on  which  the  motion  for  the 
certiorari  was  founded  not  saying  that  the  appeal  was 
heard  by  or  before  them,  or  that  tiiey  were  in  court  at 
all  during  the  hearing ;  and  no  copy  of  the  proceedings 
was  sent.  In  this  case,  however,  the  parties  applying 
for  a  certiorari' were  not  at  the  sessions,  but  a  copy  of 
what  took  place  there  was  sent  to  them  by  the  other 
fflde.  That  copy  sets  out  the  order  of  sessions,  and  the 
heading  of  the  order  contains  the  names  of  Mr.  Beiens 
and  Mr.  Jacobson,  amongst  others,  as  being  the  justices 
before  whom  the  sessions  were  held.  Then,  the  affidavit 
of  service  of  the  notice  of  application  for  tiie  certiorari 
states,  that  Mr.  Berens  and  Mr.  Jacobson  were  served 
with  the  notice,  that  ihey  were  two  of  the  justices  pre- 
sent at  tiie  sessions  when  tiie  order  was  made,  and 
whose  names  appear  in  the  heading  or  caption  of  the 
order.  We  think  that  this  copy  of  the  order  is  suffi- 
cient prim&  facie  evidence  against  the  party  serving  it» 
and  against  the  justices.  If  there  were  any  mistake  as 
to  tiie  service,  and  these  two  justices  were  not  in  fiu^ 
present  at  the  hearing,  it  should  have  been  shewn  by 
affidavit  on  the  otiier  side.  This  decision,  therefore, 
makes  it  necessary  for  us  to  hear  the  case. 

Bule  to  quash  certiorari  discharged* 

(a)  Ante,  p.  406. 
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PaMey  now  shewed  cause  against  ike  role  for  quash-        1845. 
ing  the  order  of  session&i — If  the  proceedings  at  the    ^^  qub«n 
Epiphany  sessions  were  a  nullity,  their  order  cannot  he  ^ 

considered  a  grievapce  to  the  respondents,  and,  there-  Sbvekoau. 
fore,  this  Court  will  not  interfere.  Where  a  grievance 
is  shewn  to  exist,  this  Court  will  relieve  by  certiorari, 
provided  there  is  no  other  remedy.  In  WyUe  v.  Birch  (a), 
it  was  held,  that  an  action  against  a  sheriff  for  a  false 
return  was  answered  by  pleas  shewing  that  the  plaintiff 
had  suffered  no  damage,  ^^m  Ex  parte  Lord  GiffoTd(h\ 
which  was  an  application  for  a  certiorari  to  bring  up 
recognisances  of  the  peace,  on  the  ground  that  the  jus- 
tices had  acted  without  jurisdiction  in  requiring  a  peer 
to  enter  into  such  recognisance,  WUUams,  J.,  refused  to 
interfere,  because  the  party  applying  was  not  in  custody, 
and,  therefore,  not  damnified.  Regina  v.  Ths  Committee' 
men/or  the  South  Holland  Ihaxnage  (c)  and  Regina  v«  The 
Jueticee  of  the  West  Riding  {d)  shew,  that  the  Court  will 
exercise  a  discretion  in  such  cases.  In  Regina  v.  The 
Jtutices  of  the  West  Riding  («),  where  a  mandamus  was 
granted  to  erase  an  entry  from  the  records  of  quarter 
sessions,  the  party  applying  had  no  remedy  but  by  fiu>* 
ther  proceedings  at  the  sessions,  and  it  was  to  facilitate 
those  that  the  mandamus  issued.  In  this  case,  however, 
the  applicants  have  their  remedy  in  their  own  hands. 
The  order  of  removal  has  been  suspended,  and  when 
the  suspension  is  taken  off,  it  will  be  competent  for  the 
respondents  to  execute  the  order,  when,  if  the  expenses 
due  under  it  be  not  paid,  they  may  proceed-  under  the 


(a)  4  Q.  B.  R.  566.  tion  was  made,  Dalton  writing 

(6)  Ant^    p.  490.      In  the  before  the  21  Jac.  ] ,  c.  8,  which 

course  of  this  caaei  Lord  Den-  makes  no  such  distinction^ 

many  C.  J.,  observed,  that  the  (e)  8  A.  &  £.  429. 

authorities    cited    in    Ex  parte  (d)  7  A.  &  £.  583. 

Lord  (Afford  do  not  bear  out  the  («)  Ant^,  p.  98. 

proposition  onwhich  the  applica- 
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1846.        statute  (a)  by  distress ;  and  if  the  se88i<Mis  were  without 
Tbb  Quun   jiirisdiction^  there  will  be  no  danger,  as,  if  an  action 
••  should  be  brought,  it  would  be  for  those  who  rely  on 

Sbvuioakii.  the  order  of  sessions  to  make  out  ihe  jurisdiction.  If 
it  is  objected  that  the  justices  at  sessions  had  no  juris- 
diction to  make  the  order,  because  the  appeal  against 
the  order  of  removal  had  not  been  entered  and  respited 
at  the  previous  sessions  in  October,  that  &ct  should 
have  been  sworn  to  podtively,  and  not  only  according 
to  ^'information  and  belief,"  which  is  not  sufficient: 
Symes  v.  Amor  (6),  Joynes  v.  CoOmson  (c).  Therefore, 
as  the  respondents  fail  to  shew  that  no  entry  was  made 
at  those  sessions,  they  can  only  now  dispute  the  deci- 
sion of  the  justices  as  to  the  sufficiency  of  the  notice  of 
trial  No  form  of  notice  is  necessary  to  give  them 
jurisdiction ;  and  of  the  sufficiency  of  sudi  notice  they 
are  the  proper  judges.  And,  although  no  notice  of  trial 
was  given  except  that  which  was  served  only  three 
days  before  the  October  sessions,  the  justices  may  have 
thought  tiiat  a  good  notice  for  the  January  sessbns: 
Regina  v.  The  Jtistices  of  Cheshire  {d).  If  this  were  not 
so,  the  sufficiency  of  a  notice  of  trial  in  any  inferior 
court  might  be  brought  here  to  be  reviewed. 

Baines  and  Deedes,  contrd.. — As  to  the  first  objection, 
that  there  has  been  no  grievance,  that  is  suffidentiy 
answered  by  the  order  itself,  which  directs  the  respond- 
ents to  pay  the  sum  of  6/.,  and  discharges  an  order  of 
removal  obtained  by  them,  which  henceforth  will  be 
conclusive  against  their  parish.  [Lord  DenmaUy  C.  J. 
— There  is  no  doubt  about  the  grievance.  We  have 
some  doubt  about  the  jurisdiction.]  The  dates,  as  they 
appear  from  the  affidavits,  shew,  that  the  sessions  had 

(a)  35  Geo.  3,  c.  101,  b.  2.  (c)  2  D.  &  L.  448. 

(b)  6  M.  &  W.  814.  (d)  8  A.  &  E.  398. 
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no  juriadiotioii  to  try  the  appeal  at  the  January  eessionsy  1845/ 
1844.  The  first  practicable  seesionB  for  trial  which  oo^  ^^i^^  Quuk 
curred  after  the  service  of  the  order  of  removal  upon  j^^^^^  ^ 
the  respondents  were  in  October,  1843,  and  the  appeal  Sbtbnoaks. 
might  have  been  entered  and  respited  then.  No  affida- 
vit, however,  is  made  by  the  appellants  that  it  was  so 
entered,  which  there  might  have  been  if  the  fact  was 
so,  and  the  respondenis,  certainly,  did  not  enter  it,  for 
they  did  not  go  to  the  October  sessions.  Their  affida- 
vit, therefore,  that,  according  to  their  '^  information  and 
belief,"  there  was  no  entry,  is  all  that  it  was  in  their 
power  to  swear  to,  and  must  be  taken  to  be  true  unless 
contradicted.  If,  then,  the  appeal  was  not  entered  in 
October,  the  sessions  had  no  jurisdiction  to  try  it  in 
January.  By  the  4  &  5  WilL  4,  c.  76^  s,  81,  it  is  pro- 
vided, that  no  appeal. shall  be  heard  imless  fourteen 
days'  notice  of  appeal  be  ^ven  before  the  first  day  of  • 
the  sessions  at  which  such  appeal  is  intended  to  be 
t4ed;  but  in  this  case  the  appellants  gave  notice  on  the 
14th  of  October,  that  they  intended  to  ''commence^ 
enter,  try,  and  prosecute''  their  i^peal  at  the  sessions 
which  were  to  be  holden  only  three  days  after.  {^fF^ht' 
fnan,  J. — Why  did  not  the  respondents  go  to  the  Janu- 
ary sessions  ?]  Because  the  only  notice  of  trial  they 
had  was  for  the  October  sessions,  which  they  knew  to 
be  impracticable.  If  the  appellants  intended  to  try  at 
the  January  sessions,  they  ought  to  have  sent  a  notice 
of  trial  for  those  sessions.  [Pattesan,  J.-^The  affida- 
vits do  not  clearly  negative  your  having  received 
notice  of  trial  for  that  time.]  The  contrary,  however, 
cannot  be  assumed;  no  notice  appears  to  have  been 
served  on  the  respondents,  except  that  on  the  14ih  of 
October. 

The  suspension  of  the  order  makes  no  difference  as 
to  appealing.     The  order,  though  suspended,  must  be 
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1845.        served  within  a  reasonable  time,  and  the  appeal  must  be 
The  Qubbk   ^  ^^  ^^^^  practicable  sessions  after  service  (a). 

V. 

Inhabitants  of 

SsYBiroAKft.  Lord  Dexman,  C.  J. — This  case  has  required  a  great 
deal  of  consideration.  Mr.  Pashley  contended  that  there 
,  was  no  grievance,  and,  therefore,  that  this  Court,  in  the 
exercise  of  its  discretion,  would  not  interfere.  But  I 
think  there  is  a  grievance,  and,  therefore,  that  we  ought 
to  interfere.  The  question  was  then  nused,  whether  the 
Michaefanas  sessions,  which  were  the  next  in  time  after 
the  order  of  removal  in  this  case,  were  the  next  prac- 
ticable sessions,  so  as  to  make  it  incumbent  on  the 
appelltots  to  enter  their  appeal  at  those  sessions.  The 
order  of  removal  was  served  on  the  7th  of  August. 
There  was  a  notice  of  appeal  to  the  next  sessions,  dated 
the  6th  of  September,  but  it  was  not  served  till  the  14th 
of  October.  The  Michaelmas  sessions  were  held  on  the 
17tli  of  October,  and  at  those  sessions  nothing  appears 
to  have  been  done ;  but,  at  the  following  Epiphany  ses- 
sions, the  order  of  removal  was  quashed  in  the  absence 
of  the  respondents.  It  is  important  to  consider,  whetlier, 
if  the  Michaelmas  sessions  were  the  next  practicable 
sessions,  a  party  is  to  be  allowed  to  He  byinthis  manner; 
and  I  am  clearly  of  opinion  that  that  which  was  practi- 
cable in  September  does  not  become  impracticable  by 
his  keeping  ^ack  the  notice,  and  not  serving  it  till 
October.  I,  therefore,  think  the  appellants  should  have 
gone  to  the  next  practicable  sessions  in  October.  It 
may  be,  that  each  party  has  attempted  to  overreach  the 

(a)  The  49   Geo.  3,  c.  124,  rules   which  govern  other  like 

8. 2,  enacts,  "  that  when  the  eze-  cases,  from  the  time  of  serving 

cution  of  any  order  of  removal  such  order,  and  not  from  the 

shall  be  suspended,  the  time  of  time  of  making  such  removal, 

appealing  against  such  order  shall  tmder  and  by  virtue  of  the  same." 
be  computed,  according  to  the 


Mr 


EASTER  TERM,  8  VICT.  605 

other^  and  I  think  it  would  have  been  much  better  if       1845. 
some  communication  had  been  made  by  one  of  the  pro-    i£g^  qubbn 
fessional  ftieu  to  the  other.     He  would  have  done  him-   ,  ^  ^f- 

inhabitanti  of 

self  credit,  and  saved  this  case  from  some  embarrass  Sbtxmoaks. 
ment.  The  question  then  is,  whether  the  Epiphany 
sesfiiomf,  when  they  quashed  this  order,  had  any  posses- 
sion of  the  appeal  so  as  to  give  them  jurisdiction  to  do 
so.  It  is  made  out  most  clearly  to  my  mind,  that  they 
acted  in  a  case  over  which  they  had  no  control,  and  that 
they  had  no  right  in  January  to  give  judgment  in  a  » 
cause  which  ought  to  have  been,  and  was  not  entered 
in  October.  That  is  sufficiently  evident  upon  the  affi- 
davit made  by  the  respondents ;  the  other  party  had  the 
opportunity  of  denjring  it,  but  have  not  availed  them- 
selves of  it ;  so  that  I  am  of  opinion  that  it  is  suffi- 
ciently made  out  that  the  sessions  acted  without  juris- 
diction, and  that  their  order  must  be  quashed. 

Patteson,  J. — My  only  doubt  has  been,  whether  the 
affidavit  of  the  attorney  for  the  respondents  makes  out  a 
sufficient  prim&  facie  case  of  the  absence  of  the  entry 
and  respite  at  the  Michaelmas  sesabns.  If  the  affidavit 
is  sufficient,  the  case  is  clear.  Here  is  an  order  made 
and  suspended  in  July,  1843,  and  a  copy  of  the  order 
and  notice  of  its  suspension  were  served  on  the  opposite 
party  in  August.  Therefor^,  as  there  was  abundance  of 
time  for  the  appellants  to  go  to  the  Michaelmas  sessions, 
they  were  the  next  practicable  sessions;  and,  though 
I  agree  that  where  appellants  have  time  to  go  to  the 
next  practicable  sessions,  they  are  not  compellable  to 
try  at  them,  still  they  should  apply  to  the  Court  to  be 
aUowed  to  enter  and  respite  their  appeal;  and,  if  that 
had  been  done  here,  they  would  have  had  a  right  to  go 
to  the  Epiphany  sessions  to  try.  But  they  gave  a  no- 
tice, dated  the  6th  of  September,  of  their  intention  to 
try  at  the  next  sessions,  and  I  dare  say  when  the  notice 
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1845.  was  drawn  up,  they  did  intend  it.  That  notice  was  not 
Thb  Qubbk  served  till  the  14th  of  October,  and  it  does  not  appear 
.  .  .  .^*       .  that  any  alteration  was  made  in  the  terms  of  it  as  to 

Inbabitanti  of  ^ 

Sktbnoau.  the  time  of  trying  the  appeal.  But  the  appellants  had 
no  right  to  pass  over  the  Michaelmas  sessions  and  post^ 
pone  the  trial  of  the  i^peal,  unless  the  order  of  remoTal 
was  served  too  late5  according  to  the  i»actice  of  those 
sesnons^  there  having  been  no  proceeding  at  the  inter- 
mediate sessions  to  keep  the  appeal  alive.  Then  did  diey 
enter  and  respite  it  at  the  Michaelmas  sessions?  The 
affidavit  would  certainly  have  been  more  satisfactory  if 
it  had  stated  that,  by  inquiry  made  of  the  clerk  of  the 
peace,  it  appeared  they  did  not,  and  I  have  still  scxne 
doubt  as  to  its  sufficiency,  as  I  have  a  great  objection  to 
affidavits  sworn  upon  information  and  belief*  The  re- 
spondents should  have  procured  better  evidence  if  po&- 
sible.  But,  as  the  other  side  had  abundant  means  of 
contradicting  the  statement,  and  shewing  the  real  exist- 
ence of  those  facts,  without  which  there  would  be  a  total 
want  of  jurisdiction  in  the  sessions,  and  have  not  done 
so,  it  seems  to  me  that  we  must  hold  these  materiab  suf- 
ficient. I  cannot  help  thinking  that  the  sessions  were 
either  imposed  upon  or  overlooked  the  point  altogether, 
and  made  no  inquiry.  But»  be  that  as  it  may,  thia 
notice  seems  to  have^been  considered«as  passing  by  the 
Mchaehnas  sessiona,  so  thyt  no  entiy  was^e  there. 
The  Epiphany  sessions^  therefore,  had  no  jurisdiction  to 

make  this  order. 

« 

Williams,  J. — This  notice  appears  to  have  been 
treated  by  the  justices  as  null  and  void  for  the  Michael- 
m^  and  good  for  tiie  Epiphany  sessions.  It  seems  to 
'  me,  the  only  question  is,  what  we  are  to  take  the  Mich- 
aelmas sessions  to  be.  If  we  are  to  deem  them  any 
thing,  and  reckon  them  at  all,  the  appellants  were  bound 
to  enter  their  appeal  there;  for  I  agree  with  the  rest  of 
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the  Court,  that  parties  have  no  right  by  their  own  con-        1845. 
duct  to  make  that  impracticable  which  is  in  fact  practi-    f£^^  Quum 
cable.    There  was  abundant  time  after  the  date  of  the    ,  ^  ,?*  ^    . 

^  Inhabitants  of 

notice  in  September  for  trial  in  October,  and  we  must  Sbtsmoakb. 
not  allow  the  wilful  delay  of  the  appellants  to  make 
those  sessions  impracticable.  That  being  so,  I  think  the 
Court  ought  to  interfere.  It  was  necessary  that  there 
should  have  been  an  entry  in  October,  which  it  seems  to 
me  was  not  made;  it  is  true,  the  statement  in  the  affi- 
davit is  only  on  infonnation  and  belief  of  the  attorney, 
but  the  appellants  do  not  contradict  it,  and  it  must  have 
been  a  &ct  completely  in  their  knowledge. 

WiGHTBfAN,  J. — ^I  agree  that  this  rule  must  be  abso- 
lute. The  appellants  were  bound  to  go  to  the  next  prac- 
ticable sessions  after  the  service  of  the  order.  That 
having  been  served  in  August,  it  was  quite  practicable  for 
them  to  enter  and  respite  their  appeal  at  the  Michaelmas 
sessions;  and,  not  having  done  so,  the  entry  at  the  Epi- 
phany sessions  was  improper,  as,  by  withholding  the 
notice  till  October,  they  did  not  render  the  Michaelmas 
sessions  impracticable  for  tiie  purpose  of  entry.  The 
affidavit  of  the  attorney,  as  to  his  information  and  belief 
that  no  such  entry  was  made,  seems  to  me  quite  enough 
to  put  the  other  side  to  proof  of  it;  and,  as  nothing  is  ^ 
stated  by  them  in  answer,  I  think  it  must  be  taken  that 
no  proceeding  at  all  took  place  at  the  Michaelmas  ses- 
sions. 

Order  of  sessions  quashed. 
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1845. 

j^    3^^      The  Queen  v.  The  Inhabitants  of  St.  Anne's,  West- 
minster. 

The  ezamina-  \Jj^  appeal  against  an  order  of  a  justice,  Mr.  Bingham, 

of  a  settlement  a  polioe  magbtrate,  &c.,  dated  21st  July,  1843,  for  the 

l^ed  that  '  removal  of  Thomas  Munday,  his  wife,  and  five  children, 

mi^tiOT '  from  the  parish  of  St  Leonard's,  Shoreditch,  to  the 

with  the  will  parish  of  St.  Anne's,  Westminster,  both  in  the  county 

annexed  were  ,  ,  , 

granted  to  the  of  Middlesex,  the  sessions  confirmed  the  order,  subject 
Sirtbe,  u  ad-  ^  ^^®  opinion  of  this  Court  on  a  case. 
CT^fedttT' ^  '^®  adjudication  of  the  pauper's  settlement  in  the 
estate,  &c.  The  order  was  stated  to  be  ''on  the  examination  of  the  pre- 
ministration'  mises  upon  oath,  and  other  circumstances,"  and  the  ex- 
bcfore^rs^  amination  on  which  it  was  made  was  that  of  the  pau- 
moYing  magis-  pet's  wife,  the  pauper  himself  being  insane.  The  ma- 
oopyofthem  terial  parts  of  it  were  as  follows: — ^^On  the  19th  of 
a^pdUmto,with  January,  1834,  Stephen  Munda7,the  brother  of  my  said 
^«  jTS^  J^""^^  ^^  poaeeaeed  of  an  estote,  (that  is  to  say),  a 
Ikct  of  their       dweUing-housc,  situate  &c.,  which  said  dwelling-house 

production  was 

not  stated.  This  was  then  of  the  value  of  402^  per  annum.  Stephen 
takenkTthe °'  Munday  made  and  executed  his  last  will  and  testament, 
K^°J^^^  ^  bearing  date  &c.,  but  did  not  -therein  appoint  any  exe- 
that  it  suffi.  cutor,  whcreupon  letters  of  administration  with  the  will 
^^tb.  annexed,  on  ihe  renunciation  of  certain  parties  in  such 
mi^irtrati^'  letters  named,  were  granted  unto  my  husband  the  said 
were  produced    Thomas  Mundav,  bearing  date,  &c. ;  and,  as  administrator 

before  the  re-  ^  .  0^77 

moiFing  magis-    wIth  the  will  annexed  of  the  said  Stephen,  he  the  said 

Thomas  Munday  occupied  the  said  dwelling-house,  and 
resided  therein  for  forty  days  and  upwards,  between"  &c. 
The  material  grounds  of  appeal  were, — 1st,  ^'  That  it 
does  not  appear  by  the  said  examination  that  the  said 
order  of  removal  is  founded  upon  any  legal  or  su£Scient 
prooi^  or  any  evidence  of  the  grant  or  issuing  of  letters 
of  administration  with  the  will  annexed  of  the  estate 
and  efiects  of  the  said  Stephen  Munday,  deceased,  to  the 
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Thomas  Munday,  as  administrator ;  21169  that  it        i845. 
does  not  appear  by  the  said  examination,  that  the  letters    xhb  Qubbn 
of  administration  with  the  will  annexed  were  produced    ,  ,  ^?'  ^    ^ 

,  .  .  ^     .     .         Inhabitants  of 

before  the  remoying  magistrate  at  the  time  of  his  m-  St.  Annb's, 
quiring  into  the  settlement  of  the  said  Thomas  Munday, 
and  of  making  the  said  order  of  removal ;  and  the  said 
order  of  removal  is  founded  upon  bad  and  insufficient 
evidence,  for  that,  without  such  production  of  such  let- 
ters of  administration,  there  was  no  evidence  before  the 
aaid  removing  magistrate  to  ertabliah  the  title  of  the 
said  Thomas  Munday  as  administrator  of  the  said  Ste- 
phen, deceased." 

On  the  trial  of  the  appeal,  it  was  admitted  that,  to- 
gether with  a  copy  of  the  examination  and  order,  a  copy 
of  the  let^rs  of  administration  with  the  will  annexed 
had  been  sent  to  the  appellants,  but  without  any  notice 
that  the  same  had  been  produced  before  the  removing 
magistrate;  that  a  rule  of  court  of  the  said  sessions  re- 
quires the  appellants  to  file  a  copy  of  the  order  and 
examinations,  and  that  the  appellants  had  filed  a  copy  of 
the  letters  of  administration  with  the  copy  of  the  exami- 
nation. The  appellants  contended  that  the  respondents 
were  not  entitled  to  give  evidence  to  prove  that  the 
letters  of  administration  had  been  in  fact  produced  ber 
fore  the  removing  magistrate.  The  sessions  received 
the  evidence  subject  to  a  case,  and  the  fact  of  the  pror 
duction  of  the  letters  of  administration  before  the  re- 
moving magistrate  was  proved. 

If  this  Court  shall  be  of  opinion  that  the  said  exa- 
mination was  insufficient,  on  the  ground  that  it  did  not 
appear  from  it  that  the  letters  of  administration  with 
the  will  annexed  were  produced  before  the  removing 
magistrate,  and  that  such  defect  could  not  be  remedied 
by  evidence  of  the  production,  then  the  said  order  of 
removal,  and  the  order  of  sessions  confirming  the  same, 

VOL.  I.  u  u  N.  8.  c. 
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1845.         are  to  b«  eevendly  qoAshcd;  oth^wiae  the  saaae  are  to 
t^Tq^mi    beaffinned. 

loliabitaiiti  of 

9t.  Anni's,  Prendergmt,  jm  ii:q)port  of  the  order  of  aesaiiMDs  (a). — 
It  is  sttffident  if,  in  &ot,  the  ktten  of  adminiBtntieii 
were  produced  befiMre  ike  magiatratek  They  could  aet 
fom  part  of  the  wkoeM's  examination ;  mmA,  if  it  waa 
neeeeeary  to  give  the  af^dlante  notioe  that  they  had 
been  produced,  diat  wae  done  by  sending  l&em  with  liie 
copy  of  the  exaiUBationSy  where  dliey  are  identtfed  by 
the  r^erenee  to  the  daAe.  There  is  no  reaeon  why  the 
magistrate  who  made  the  order  should  refer  to  then ; 
1l^j  were  of  themselvee  OTidenoe  when  produced,  and  a 
reference  to  snch  a  docranent  in  the  examination  would 
be  ixregular.  It  is  different  as  to  the  prodiicti<m  of  in* 
dentures  of  appr^iticeship^  or  orders  of  removal,  wh^re 
proof  of  their  execution  is  necessary.  Here  the  feot  of 
the  production  is  not  disputedl,  and,  if  produced,  nothing 
farther  was  necessary  to  make  them  evidence. 

Pashky,  eontrtL — ^If  the  argoment  on  the  other  side 
is  correct,  it  would  «pplj  as  well  to  an  indenture  under 
seal  more  than  thirty  years  old,,  which  would  prove  it* 
selC  ft^d  there  would  be  no  need  to  state  in  the  exami- 
nation that  sudi  an  instroment,  though  the  foimdadon 
of  an  order,  was  produced  before  the  justices.  Here 
tiiere  is  a  reference  to  the  letters  of  administration  in 
the  examination,  and,  therefore,  it  ought  to  have  shewn 
whether  or  not  they  w^re  produced,  as  the  whole  of  the 
evidence  must  be  sent:  Beffinay.  OutiDeU{h\  In  Regma 
V.  MiUenhaU  (e),  it  was  held,  that  where  an  order  of  re> 
moval  is  founded  on  a  previous  order  uni4>pealed  against 

(a)    April  26th,  before  Lord  (6)  9  A.  &  £.  836. 

Denman,  C.  J.,  Patteson,   WU-  (r)  2  Q.  B.  R.  517. 

r,  and  WighiwuMj  Jt. 
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between  the  same  parishes,  the  examinations  should         i845. 
shew  that  the  order  for  such  previous  removal  was  pro-    thTqubbn 
duced  and  proved  before  the  removing  justices,  or  its  J^- 

sbseoce  pn^)erly  accounted  for.  The  same  rule  prevails  Sr.  kv»m'%, 
as  to  the  production  of  an  indenture :  Regina  v.  Flockr  ■*^'***'*"** 
ion{dj.  There  would  have  been  no  difficulty  in  stating 
in  the  examinations  that  the  letters  were  produced* 
\Wightmani  J. — In  Begina  v.  ASldenhaU^b),  the  order 
was  in  fact  not  produced.  Pattesan,  J. — ^In  that  case 
the  order  itself  would  have  required  some  proof;  letters 
of  administration  do  not.] 

Cur.  adv.  vult. 


Lord  Dknman,  C.  J,  now  delivered  the  ju^ment  of 
the  Court 

We  think  that  there  really  is  no  doubt  upon  this  sub- 
ject. It  is  impossible  not  to  see  that  the  letters  of  ad- 
ministration, which  were  sent  with  the  examination, 
were  produced  before  the  magbtrate  who  made  the 
order.  We  should  be  shutting  our  eyes  if  we  raised 
any  doubt  upon  the  subject^  and  we  are  able  to  decide 
this  without  at  all  interfering  with  the  decision  in  ife^zina 
V.  MUdenhctll  (Jb)y  in  which  the  document  whidi  was 
acted  upon  did  not  a{^>ear  to  have  been  produced  before 
tiie  removing  justices. 

Order  of  sessions  confirmed, 
(a)  2  Q.  B.  R.  535.  (b)  Id.  517. 


VVi 
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May  Qrd.  The  Queek  V.  The  InhabitantB  of  Eifon. 

A  ground  of  Vf  N  appeal  against  an  order  of  two  justices,  dated 
out  a  settlement  the  18th  of  NoTember,  1842,  remoying  Wiiliam  Lea:^ 
^yw^^tof   jjjg  ^f^^  ^^  ^^  children,   from  the  township  of 

that  the  pan-  Hunslet,  in  the  bonmgh  of  Leeds,  to  the  township  of 

rated  &c.  for  Ripon,  in  the  West  Biding  of  Yorkshire,  the  sessions 

^a  tene^mt  confirmed  the  order  subject  to  the  opinion  of  this  Court 

to  wit,  a  tene-  ^^  ^  ^g^^  substantiaDv  as  follows : — 

ment  oonsut-  ^  j 

ing  of  two  The  appeal  came  on  to  be  tried  at  the  sessions  for 

hoMoifgituatc,  t^e  borough  of  Leeds,  1843.     At  the  trial,  the  re- 

cupied'&c*^''  spondents,  having  proved  a  settlement  of  the  pauper  in 

—Held,  inmf-  the  appellant  township  by  apprenticeship,  dosed  their 

did  not  shew  case,  and  the  appellants  offered  to  give  evidence  of  a 

ing^howwT^*'  settlement  by  the  pauper  in  the  township  of  Holbeck, 

oonstituting  the  \j(y  payment  of  rates,  under  the  following  ground  oi 

question,  were    appeal :— 

dis^SS/^r  "That,  after  the  said  supposed  service  under  tie  said 
6G«"1  ^l  t?  m<J^nture  of  apprenticeship,  to  wit,  in  1886,  the  said 
••  2.  pauper  was  duly  rated  and  duuged  with  his  share  to- 

wards the  poor-rates  of  and  for  the  township  of  Hoi- 
beck,  for  and  in  respect  of  a  tenement,  to  wit,  a  tene- 
ment consisting  of  two  dweUing-houses,  situate  in  ihe 
said  township  of  Holbeck,  of  the  value  of  10/^,  and 
held  and  rented  by  the  said  pauper  of  one  C.  Crosland, 
for  the  teim  of  one  whole  year,  to  wit,  firom  the  1st  of 
November,  1836,  to  the  1st  of  November,  1837,  at  and 
for  the  rent  of  not  less  than  102.,  to  wit,  for  the  rent  of 
UL,  5s,y  and  which  said  tenement  was  duly  occupied 
for  the  said  year,  under  the  said  yearly  hiring^  and  the 
said  rent  for  the  same  was  duly  paid;  and  the  said 
pauper  duly  paid  the  said  rates  for  and  in  respect  of  the 
said  tenement,  and  during  the  whole  of  the  said  year, 
and  for  forty  days  after  the  payment  of  the  said  rates 
resided  in  the  said  township  of  Holbeck." 
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The  reepondents  objected  that  the  above  ground  of        18^- 
appeal  was  insufficient^  for  not  stating  that  the  tene-    The  Queek 
ment  or  dwelling-houses  in  respect  of  which  the  pauper    inijabuanta  of 
was  alleged  to  have  been  rated  were  **  separate  and        Ripom. 
tlistincty"  as  required  by  the  6  Geo.  4,  c  67.    Afier 
argument^  the  objection  was  held  good,  subject  to  the 
opinion  of  this  Court. 

If  this  Court  shall  be  of  opinion  tbat  the  ground  of 
appeal  was  insufficienty  then  the  order  of  justices,  and 
the  order  of  sessions  are  to  be  confirmed.  If  otherwise, 
to  be  quashed. 

Hall  and  Poihky,  in  support  of  the  order  of  sessions. 
— ^The  settlement  on  which  the  appellants  rely  is  a 
settlement  by  payment  of  rates,  gained  after  the  6  Geo* 
4,  c.  57,  came  into  operation.  By  the  2nd  section  of 
that  act  it  is  declared,  that  ^*  no  person  shall  acquire  a 
setdement  in  any  parish  or  township  by  reason  of 
settling  upon,  renting,  or  paying  parochial  rates  for  any 
tenement,  not  being  his  own  property,  unless  such 
tenenient  shall  consist  of  a  separate  and  distinct  dweUitiff' 
hmue  or  building,  or  of  land,  or  of  both^  bandjkk  rented 
by  such  person  in  such  parish  or  township,  at  and  for 
the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one 
whole  year."  In  the  ground  of  appeal,  however,  nothing 
is  stated  about  either  of  the  dwelling-houses  which 
the  pauper  rented  being  ^'  separate  and  distinct."  The 
statement  is,  tiierefore,  deficient,  both  as  omitting  the 
words  used  in  the  act,  and  because  it  leaves  the  fact  it* 
self  doubtAiL  Equivalent  words  to  those  in  tiie  act 
might  have  been  sufficient,  Reffina  v.  Wymcndham  {a) ; 
but  none  such  are  to  be  found  here.  It  is  consistent 
with  what  is  stated,  tiiat  the  pauper  was  living  where 
no  setUement  could  at  that  time  have  been  acquired. 

(a)  2  Q.  B.  R.  541. 
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1845.        In  law,  a  ringle  room  may  be  a  dweUing^hoose  or  man* 
ThbQ^      sion :  8  Inst  p.  66 ;  Co.  Litt  48, 5 ;  Rex  v.  St  Georye^Sy 
0.  Hanover  Square  (a).  Sex  v.  Whiteckapel  (b) :  and  in- 

RipoK.  ^  deed,  the  very  object  of  6  Gea  4,  c  67,  was  to  preTont 
the  acqumtion  of  settlementB  by  penona  occupying  only 
portiona  of  houaea,  which  ahewa  tlie  importance  of  the 
omiaaion  of  the  worda  '^aeparate  and  diatmct"  Both 
diatinctpeaa  of  tenure,  as  well  aa  of  building,  haa  been 
held  to  be  contemplated  by  tihe  act;  Begma  ▼•  Catjen' 
weU {e)f  Bex  v.  Wuhering  (if),  Bex  y.Ue»arik{e)j  Bex  t* 
Henley^upon- TTuxmes(J);  here, neither  ia  ahewn.  Snppoae 
a  declaration,  containing  9fi  averment  that  the  plaintiff 
waa  poaaeaaed  of  a  tenement  consiating  of  two  dwdling- 
houaea,  in  the  worda  uaed  in  thia  ground  of  ^ypeal,  and 
a  plea  traveraing  that  av^nm^it,  the  dedantaoa  wouM 
be  auatained  in  law  by  proof  of  a  joint  holding;  fValHi 
V.  Harrison  (y) ;  in  which  caae  Lord  Abrnffer,  C.  B., 
aaya  a  man  ia  adaed,  thongh  another  peraon  la  aeiaed 
with  him ;  the'worda,  therefore^  in  diis  caaci  ahould  have 
been  explicit  enough  to  negatiye  audi  a  poaaeeaion  aa 
would  ful  to  oonfer  a  aettlement,  aa  no  inference  can  be 
made  in  fiiyour  of  it:  Beginav.  The  JuttUseeofAe  Wetft 
Biding  (A). 

Plckerwg  contr^ — ^Tbe  olgection  to  the  ground  of  ap- 
peal ia,  that  becau0e  a  pecaon  aaya  he  holda  a  dwelling- 
houae,  it  ia  poaaible  that^  conaiatently  with  thia  allegar 
tion,  he  loay  hold  it  jointly  with  another  peiHOB»  car  only 
part  of  it»  and,  thereforeb  he  muat  be  {Mieaumed  to  do  aa 
The  casea  cited  aro  not  diaputed^  but  they  only  ahew 
that  where  anything  ia  made  by  a  statute  a  oonditian  of 
'  gaining  a  aetdement,  liiea  auch  condition  muat  be  atatedj 

(a)  Burr.  S.  €.  692.  (f )  6  A.  &  £.  261. 

(6)  2  Bott,  154.  (/)  6  A.  &  E.  294. 

(c)  10  A.  &  E.  270.  (ff)  5  M.  &  W.  142. 

(d)  5  B.  &  Ad.  971.  (h)  2  Q.  B.  R.505. 


^ 
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but  here  the  question  is,  whether  the  wovds  used  in  ihe        1945. 

gnnmd  of  appeal  are  not  euffioient  to  shew»  priitt&  facie,  tha  q^ajh 

a  settlement.     The  meaning  of  the  words  '^  separate  ,  ,  ,  f- 


aod -difltinct  ^  is  to  be  firand  in /Zer  v.  fFoottmi(a)fWYKTe       Mxwon. 

PatUmmy  J^  sajs,  ^I  haTe  always  thought^  that  the 

woids^aepamte  and  distinct  'dwelliiig4ioia8earbiiiIdi]ig»' 

in  tiiese  statates^  mesiit  separate  and  distinot  m  to  any 

other  person ;  that  the  tenant  should  not  hold  part  of  a 

house.**     And  the  words  used  here  dearly  bear  this 

meaning.    If  it  had  been  fiaimd  by  a  special  verdict, 

that  a  man  was  seiaed  in  fi»e,  coald  it  be  objeoted  that 

there  was  aa  i&ding  that  he  was  4olBly  seised  in  fee,  or 

would  not  Us  exdusive   sebin  be  mfRmmAj  ehewn 

without  audi  a  statement?    If  thiswouooteo,  itnnist 

be  noeessary,  in  settii^  out  a  setdenmt  of  tihis  natuve, 

not  only  to  aiwr  that  the  teDenent  was  ^aepaiale  and 

distinct,''  bnt  that  it  wis  held  ''boiiA  fide,"  as  those 

wofds  oocttr  in  the  statate ;  and  it  is  quite  as  etusy,  in 

the  absence  of  any  allegation^  to  presume  naia  fides, 

as  a  joint  occupation.     In  Regina  v.  The  Recorder  of 

BuniBfract  {S)y  the  same  obfeolion  was  taken  without 

avttL 

• 
Lord  Denman,  C.  J.— *The  stat  6  Oea  4,  c.  67,  &  2, 
requires  that  the  tenement  shall  consbt  of  a  separate 
and  distinct  dwelling-house  or  building,  or  of  land,  or  of 
both,  bonft  fide  rented  at  the  sum  of  10/.  a  year  for  one 
whole  year ;  now,  the  objection  to  the  groimd  of  appeal 
in  this  case  is,  that  it  does  not  state  that  the  tenement 
was  separate  and  distinct ;  and  whatever  meaning  is  to 
be  ^ven  to  them,  I  think  we  ought  to  hold  that  these 
words  should  be  stated,  or  other  words  equivalent  to 
them,  in  the  ground  of  appeal  setting  out  the  settlement. 
This  ground  of  appeal  does  not ;  so,  in  conformity  to 

(a)  1  A.  &  £.  236.  (6)  2  Q.  B.  R.  548. 
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1845.        what  has  been  already  dedded  as  to  the  prindple  to  be 
Tm  Queen    observed  in  these  cases,  we  must  hold  this  insufficieiit. 

V. 

Inhabitants  of 

RipON .  Patteson,  J. — I  think  the  statement  ought  to  oon- 

fonn  to  the  words  of  the  act.  The  grounds  of  i^peal 
ought  to  state  that  the  pauper  gained  a  settlement  bj 
paying  taxes,  and  renting  a  separate  and  distinct  tene- 
ment.    That  does  not  appear  here. 

Williams,  J. — The  meaning  of  the  clause  in  the 
statute  has  been  giyen  before  frequently.  It  is,  that 
the  occupation  of  a  tenement  must  be  distinct  fiom  all 
other  persons;  therefore,  that  interpretation  induces  the 
necessity  of  something  yery  definite  in  the  statement  of 
the  nature  of  the  properly,  in  order  to  shew  that  a 
settlement  has  been  gained  by  payment  of  rates,  and 
it  should  appear  from  the  statement  that  the  tenement 
was,  in  the  words  of  the  statute,  ''separate  and  distinct^'* 
or  by  wordsequiyalent  to  them* 

W10HTMAN5  J. — ^I  am  entirely  of  the  same  (^inioiL 
I  think,  from  the  express  words  of  the  statute,  die 
''  separate  and  distinct  ^'  nature  of  the  tenement  should 
distinctly  and  expressly  appear. 

Order  of  sessions  confirmed. 
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The  Queen  v.  The  Inhabitants  of  St.  Paul's,  Covent      JUay  3rd. 

Gabben. 

vJN  appeal  against  an  order  of  two  justices  of  the  An  order  for 
county  of  Middlesex,  dated  23rd  January,  1844,  for  the  m  illegitimate 
removal  of  Thomas  Hoggarty,  from  the  parish  of  St.  ^^^J^^?' 
Martin-in-the-Fidds  to  the  parish  of  St  Paul,  Covent  mination  of 

*  ,  .    C.  H.,  who 

Garden,  both  in  the  said  county,  the  sessions  confirmed  stated,  <<  I  am 
the  order,  subject  to  the  opinion  of  this  Court  on  a  case  *r.  h.  the 
mbstantiaUj  as  follows:-  S^%e?^ 

Cecilia  Shea,  otherwise  Hoggarty,  said^  ^'  I  am  the  1833,  he  was 
mother  of  the  pauper:   In  or  about  ike  year  1888,  the  wedlock,  in  P.  t 
pauper  was  bom,  out  of  wedlock,  at  &c.,  in  Ac.,"  (the  '^^^i^^ 

^^pdlant  parish).  ^m 'af^ihl 

When  the  appeal  came  on  to  be  tried,  the  appellants  pasaingof the 
insisted  that  the  order  ought  to  be  quashed  for  the  in*  c.  76,  (14  An' 
sufficiency  of  the  examinations  on  which  it  was  made,  ^^^^'  ^^ 
and  relied  on  the  foUowinir  eround  of  appeal : —  ^ouid  have  the 

^  °  .  _  tettlement  of 

''  That  the  examinations  on  which  the  said  order  was  his  mother, 
made  are  bad,  defective,  and  insuffidoat,  inasmuch  as  ^^^ettie- 
they  fail  to  shew  that  the  pauper  was  bom  on  or  before  "^VJ**^^^ 

the  14th  of  August,  1834."  before  that  act ; 

The  sesnons  overruled  the  objection,  and  confirmed  Uut  it  ought  to 
the  order,  subject  to  the  opinion  of  this  Court  SSdneTwhe- 

If  this  Court  shall  be  of  opinion  that  the  objection  to  ther  or  not  he 

*  ^  waa  bom  on  wr 

the  examination  above  specified  ought  to  have  been  al-  befbre  that 
lowed  by  the  sessions,  then  the  said  order  of  sessions     ^* 
and  the  said  order  of  removal  are  to  be  severally  quashed, 
otherwise  the  same  to  stand  affirmed. 


JVcrtley  and  BodUny  in  support  of  the  order  of  ses- 
sions.— The  objection  is  to  the  words  ^^  in  or  about  the 
year  1838,"  inasmuch  as  they  are  extensive  enough  to 
include  a  period  subsequent  to  the  14th  of  August, 
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184)6;  1833,  the  date  of  the  Poor  Law  Amendment  Act» 
ThTquun  ^^^  ^^  ^®  effect  of  changing  the  settlement  of  ille- 
,_^^J^'  .  gitimate  children;  and  that  it  depends  on  the  fact  of  the 
St.  Paul's,  pauper's  birth  before  or  after  that  act  came  into  opera- 
Gabdcn.  ^^^9  whether  he  would  have  a  birth  settlement  of  his 
own,  or  ibllow  that  of  his  mother*  The  objeotioii,  how* 
ever,  is  invalid.  Piim&  fiMsie,  tiie  birtk  settlement  of  an 
iUegitimate  child  is  good  smce  as  well  as  befoie  the  act; 
that  is,  in  the  absence  of  pvoof  of  anj  odier.  Such  a 
duld  has  a  birth  setdement  now  if  his  mo4her's  cnuwt 
be  ascertained;  and,  as  it  is  nowhere  stated  that  any 
eyidence  was  given  of  her  settlement  at  ihe  seiwiiwi%  it 
may  be  assumed  that  abe  had  none.  Bat,  if  tUa  were 
not  ao,  the  wonds  ^^in  or  about  1883"  are  a  suffidoit 
statement  tibat  the  piBpear  was  bom  in  that  year.  In 
Regina  v.  The  Justices  of  Sussex  (a)  eimilar  wonk 
used;  and  in  Rsgimi  v.  The  Jmtioes  rf  the  Jfiett 
vsg[b).  The  words  are  aufkimt  if  they  point  theat- 
tention  of  the  oppdlants  to  maksb  inqiory ;  it  may  woli 
have  been  that  die  respondents  had  it  not  in  their  power 
to  give  better  infonnation;  and,  if  ao^  ihey  oould  not 
state  the  date  more  peeoisely  wilboat  runiung  the  risk 
of  a  variance  at  the  trial  Jn  Begma  y.  The  JvaUcts  ^ 
.  Derbyshire  (c),  it  was  held,  that  **  about  the  year  1813  ^ 
was  a  sufficient  statement  of  the  time  when  a  pauper 
rented  a  tenement. 

I^uUey,  oontriL — The  atatement  is  toogenersL  It  is 
not  dbewn  that  the  birth  of  the  pauper  was  before  Au- 
gust, 1884^  and  it  is  consistent  with  what  is  stated,  that 
it  was  after  that  time;  therefore,  the  examinatJons  are 
insuffident.  If  the  circumstances  were  such  that  the 
jortioes  could  not  satu&otorily  ascertain  the  pauper's 


(a)  10  A.  &  E.  682.  (5)  2  Q.  B.  R.  505. 

(«)  1  W.  W.  ft  H.  323. 
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oettlement;  that  would  haye  been  a  good  reason  wh j 
thej  should  not  remove  him  at  alL  The  tione  is  in  this 
case  very  esseaiaal.  Suppose  an  eTaimiimtinn  to  set  up 
a  setdement  by  renting  a  tenement  ^^in  or  about  the 
year  ISIS,''  those  vrords  laight  indode  llie  year  1819, 
yet  the  examination  would  be  bad  as  not  shewing  thai 
the  tenement  was  such  as  was  required  by  tiie  59  Geo.  3, 
passed  in  the  latter  year. 


619 

1845. 

Inhabitantg  of 

»r,  Paul's, 

Covcirt 

Qabsbh. 


Lard  DcjoiAN,  C.  J* — ^I  am  airaid  the  order  is  bad  on 
this  ground*  Wheoe,  in  making  an  order  of  removal, 
the  fact»  whether  a  dnH  was  bom  before  or  after  a 
certsia  period,  is  material  to  die  case,  then  it  is  the  duty 
of  the  justices  to  asoeitain  it  The  iact  that  Ae  paioper 
was  bom  about  the  particular  time  mentioned  imposed 
this  fiuiher  dnty  upon  theni  in  tins  cue ;  and,  without 
going  the  length  of  saying  that  this  inCbnuation  would 
have  been  sufficient^  suppoong  tt  were  all  that  the  party 
could  give,  and  the  time  was  immatenal,  here  it  is  so 
very  material,  that  I  think  the  words  ^^in  or  aboat"  are 
insufficient  to  fix  the  period.  If  the  birth  was  after  the 
14th  of  August,  1834,  the  child  would  fdkw  the 
settlement  of  its  mother,  in  which  xxae  inquiry  should 
have  been  made  into  the  mother's  S6tdement»  which 
does  not  sppear  to  have  been  done  herew 


Patteson,  J. — In  Regma  v.  The  JusUeee  of  Derb^ 
i/ure{a)9  the  words  used  were  ''about  the  year  1613;" 
but  it  does  not  appear  whether  in  that  case  the  time 
was  or  was  not  matenaL  Here,  however,  the  word 
''about"  must,  at  all  events,  include  the  years  1832  and 
1834;  as  we  cannot  exclude  it,  or  say  that  "in  or  about" 
means  "in  and  about;"  so  the  word  "in"  does  not  help 
it,  and  the  statement  is  insufficient.     It  is  material  that 


(a)  1  W.  W.  &  H.  323. 
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1845.  the  birth  should  appear  to  have  been  on  or  bdbre  the 

Tbb  Qubbk  ^^^  ^^  August^  1834;  BSyifso^  the  pauper's  settlement 

inhAb'tants  f  ^^^^  ^  ^'^  place  of  his  birth,  if  after,  for  sixteen  years, 

St.  Paul's,  the  place  where  his  mother  was  settled.     The  mother 

Garden,  was  examined,  and  no  questions  appear  to  have  been 

asked  her  about  her  settlement. 


Williams,  J. — I  ground  mj  opinion  on  the  intention 
which  prevailed  in  the  legislature  at  the  critical  period 
to  which  the  examination  refers,  when  the  change  in  the 
law  took  place.  That  intention  was  to  remove  the  pre- 
sumption of  the  settlement  of  ill^timate  children  finom 
the  place  of  their  birth  to  the  place  of  their  motherjs 
settlement.  When,  therefore,  the  examination  refers  to 
a  point  of  time  so  material,  the  words  *^in  or  about" 
seem  to  me  as  wanting  in  that  information  which  ought 
to  be  given,  and  therefore  too  loose.  If  the  birth  was 
after  the  Poor  Law  Amendment  Act  passed,  there  was 
a  &ult  in  not  pursuing  the  examination  before  the  jus- 
tioesfurOier. 

WioHTKAN,  J. — It  is  SO  very  difficult  to  assign  any 
limit  to  the  word  ''about,"  that  it  seems  to  me  that, 
where  time  is  material,  as  here,  there  ought  to  be  some 
more  definite  date  fixed.  It  is  not  stated  whether  the 
birth  was  before  or  after  the  14th  of  August,  1834; 
and  I  am  not  prepared  to  say  that  the  words  ''  about 
the  year  1843"  would  not  be  satisfied  by  some  time 
later  than  that  date. 

Order  of  sessions  quashed. 
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The  Queen  v.  The  Dock  Company  at  Eingston- 

UPON-HULL.  ^ 

\JN  appeal  to  the  sesaionB,  holden  22nd  of  March,  1843,  By  atet.  14 

against  a  rate  for  the  relief  of  the  poor  of  the  town  m.  15  and  17? 

of  Elngston-upon-Hull,  in  which  appeal  the  dock  com-  comMmy^we 

pany  at  Bangston-upon-HuU  were  appellants,  and  the  incorporated 

governor,  deputy-goyemor,  assistants,  and  guardians  of  to  make,  build, 

the  poor  of  the  said  town  were  respondents,  the  recorder  ^i^e  k baein|OT 

amended  the  rate  and  adsessment^  subject  to  the  opinion  ^^^^J^e^***^' 

of  this  Court  on  the  following  case : —  work»,  and  to 

mi        1     1         i*    1  •  "I  ▼»'•  support,  main- 

The  docks  of  the  said  company  at  Kingston-upon-  tain,  and  keep 
Hull  have  been  made  in  pursuance  of  certain  acts  of  Ltr!*"*  "*  ^' 
Parliament,  namely,  the  14  Geo.  8,  c  66;  42  Geo.  3,      Sect.  42 

empowers  toe 

c.  xci ;  45  Geo.  3,  c  zlii ;  and  5  Geo.  4,  c  xiiL  company  *•  in 

By  14  Geo.  3,  c  56,  s.  42,  it  was  enacted,  ''that,  in  the  charges  and 

consideration  of  the  great  charges  and  expenses  which  JJSS*Se^ak. 

the  making,  building,  erecting,  and  providing  the  basin  i°g>  bulding, 

or  dock  quay,  or  wharf,  reservoirs,  sluices,  bridges,  roads,  providing  the 

•  a  «  % 

and  works  thereby  directed  to  be  made,  and  the  sup-  ^^  ropporting 
porting,  maintaining,  and  keeping  the  same  in  repair  for  the  same,  wiu 
the  future  would  amount  unto,  there  shall  be  payable  take  certain 
and  paid  from  and  after  the  31st  of  December,  1774,  to  f^^l^^v^mls 
the  said  dock  company,  or  to  their  collectors  or  deputies,  ^i^g  oot^f  tL 

harfaonrof  . 
Kingston-npon-HoIl,  and  the  company's  basin  or  docks  within  the  port  of  Kingston-npon- 
Hnll,  or  nnlading  or  lading  any  of  their  cargo  within  the  said  port. 

Hie  port  of  Hull  indndes  the  river  Hull,  (called  also  the  old  harbour  or  haven),  part  of 
the  river  Homber,  and  three  docks  the  property  of  the  company ;  vix.  the  Old  Dock,  and 
the  Humber  Dock,  with  a  lock,  pit,  and  entrance  basin  thereto,  all  bnilt  by  the  company 
soon  after  the  passing  of  the  above  act ;  and  the  Junction  Dock,  built  by  them  subsequently, 
and  communicating  with  the  other  two.  Under  sect.  42,  the  company  were  in  the  receipt 
of  the  following  tonnage  dues : — 

1.  For  vessds  using  the  entrance  basin  without  going  into  the  docks. 

2.  For  those  passing  through  ^  oU  harbour  to  ^  Old  Dodi,  and  using  that  or  the 
other  docks. 

3.  For  those  passing  through  the  entrance  basin  into  the  Humber  Dock,  and  using  that 
or  the  other  docKs. 

4.  For  those  discharging  their  cargoes  in  the  river  Humber,  without  entering  the  harbour, 
entrance  basin,  or  docks.  • 

5.  For  those  which  discharge  their  cargoes  in  the  old  harbour,  either  on  the  west  or  east 
side  thereof,  without  entering  the  docks  or  basin. 

HM,  that  the  company  were  rateable  to  the  poor  in  respect  of  tonnage  dues  received  by 
them  from  the  three  first  classes,  and  not  in  respect  of  those  received  from  the  two  last. 
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for  their  use^  for  every  ship  and  yeesel  (the  Elng^s  ahips 
of  war,  and  other  ships  and  yessels  employed  in  his 
Miyesty's  service  only  excepted)  coming  into  or  going 
out  of  the  said  harbour,  baaiD,  or  docks  within  the  port 
of  Eingston-upon-Hull^  or  unlading  or  putting  on  ebore, 
or  lading  or  taking  on  board  any  of  their  cargo,  or  any 
goods,  wares^  or  merchandises  within  the  said  port,  by 
the  master  or  commander,  owner  or  owners  of  every 
such  ship  or  vessel,  the  several  rates  or  duties  of  tonnage, 
according  to  the  full  of  the  reach  and  burthen  thereafter 
particularly  rated  and  described.'^ 

Soon  after  the  passing  of  the  14  Geo.  3,  c  56,  the 
Old  Dock  was  built  by  the  appellants ;  and  the  Humber 
Dock,  with  the  lock,  pit,  and  entrance  basin  thereto  was 
built  by  the  appellants  shortly  afler  the  passing  of  the 
42  Greo.  3,  c  9L  The  third,  or  Junction  Dock,  was 
subsequently  built  by  the  appellants. 

The  three  docks  communicate  one  with  another,  and 
the  Humber  Dock  has  an  entrance  into  the  same  from 
the  river  Humber.  The  Old  Dock  has  an  entrance  into 
the  same  from  the  harbour  or  river  Hull,  which  falls 
into  and  is  entered  from  the  river  Humber,  and  the  Old 
Dock  communicates  with  the  Humber  Dock  by  means 
of  the  Junction  Dock. 

The  dock  company  have  no  right  of  property  in  this  har- 
bour  or  haven,  nor  do  they  occupy  anything  there,  or  on 
the  shores  of  the  Humber,  except  the  entrance  basin  of 
the  Humber  Dock ;  the  west  or  town  side  of  the  old  bar- 
bour,  to  the  midstream  thereof^  opporite  the  town,  is 
within  the  parishes  of  Bbly  Trinity  and  St  Mary,  in  Ae 
said  town,  for  which  parishes  the  said  rate  was  made. 

The  port  of  Hull,  in  its  more  confined  sense,  includes 
the  river  Humber,  to  the  midstream  thereof,  opposite 
the  town  and  harbour,  and  all  vessels  frequenting  tiie 
docks  er  harbour  pass  through  that  portion  of  the  river 
Humber  which  is  within  the  port  of  Hull,  as  above  de- 
scribed. 
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Some  of  them  diachaige  snd  load  their  oaigoeB  in  the        i84A. 
Humber,  opposite  to  the  town^  and  on  the  town  aide  of     ^     T    ' 
the  midstrettm  thereof^  without  enteriiig  the  harbour  or  v. 

ihe  entranee  baain»  or  Bsuy  of  the  dooke^  and  withont  p"  qk  Co^ 
ever  ucdng  anj  part  of  the  soil  or  property  cf  the  dock 
oompoDjy  and  without  ever  oomimg  within  the  limits  of 
either  of  ^  before-mentianed  pariahes^  and  on  suefa  oo* 
casions  pay  tonnage  dues  to  the  appeilanta,  such  dues 
amounting  annually,  on  an  average  c^  the  kst  three 
years,  to  the  sum  of  448^  5s.  9d\  others  disehaige  and 
load  thor  eargoee  in  the  entrance  bann  of  the  Hmnber 
Dock,  without  entering  any  of  the  docks^  <»r  the  har- 
bour, and  without  using  any  olher  of  the  soil  or  {mto- 
perty  of  the  dock  company  than  the  entrance  basin, 
and  on  such  occaaons  pay  tmmage  dues  to  the  appel- 
lants, such  dues  amounting  annually,  on  the  average  of 
the  last  three  years,  to  IS77L  Us.  9di ;  oAers  ent«r  the 
old  harbour  and  diEKJiarge  and  load  then:  cargoes  there, 
some  on  the  east  side  and  others  on  the  west  side  theie* 
of,  but  without  in  either  case  entering  any  of  the 
docks  or  basins,  or  uang  any  part  of  the  soil  or  pro- 
perty of  the  dock  company,  and  on  such  occasions  pay 
tonnage  dues  to  the  appellants,  such  dues  on  the  east 
side  amounting  annually  to  222L  3s.  2dl,  and  tiiose  on 
the  west  side  of  the  harbour  to  the  sum  of  2103^  fls. 
Id. ;  others  ^iter  the  harbour  and  proceed  through  it 
into  the  Old  Dock,  and  discharge  and  load  their  cargoes 
either  there  or  on  the  Junction  or  Humber  Dock,  and 
on  such  occasions  pay  tonnage  dues  to  tiie  appellants, 
such  dues  amounting  annually,  on  an  average  of  the  last 
three  years,  to  253121  6s.  9dL ;  and  others  enter  the  en- 
trance basin  of  the  Humiber  TUxk,  and  proceed  through 
it  into  the  said  last-mentioned  dock,  and  discharge  and 
load  their  cargoes  either  there  or  in  the  Junction  Dock, 
or  in  the  Old  Dock,  and  on  such  occasions  pay  tonnage 
dues  to  the  appellants,  such  tonnage  dues  amounting^ 
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upon  the  aveiage  of  the  last  three  jearB,  to  28,2681 
4s.  2d. 

The  tonnage  dues,  in  respect  of  which  the  dock  com- 
pany are  rated,  are  all  paid  and  collected  at  the  Queen's 
Custom-house,  without  reference  to  the  place  where  the 
vessels  are  lying,  or  discharge  or  take  in  their  caigoes, 
and  whether  they  enter  any  part  of  the  docks  or  basin 
of  the  company  or  not. 

The  appellants  are  rated  in  the  rate  or  assessment, 
which  is  the  subject  of  the  present  appeal,  to  the  full 
amount  (subject  to  the  usual  and  necessary  deductions) 

« 

of  the  tonnage  dues  rec^ved  by  them  for  all  the  above- 
mentioned  vessels  frequenting  the  port  of  Hull,  in  what- 
ever part  of  the  port  their  cargoes  are  dischaiged  or 
loaded,  and  whether  they  enter  the  basins,  or  docks,  and 
harbour,  or  any  of  them,  or  not. 

The  sessions  found,  that  the  town  of  Kingston-upon- 
Hull  conmsts  of  two  parishes,  viz.  the  parish  of  the 
Holy  Trinity,  and  the  parish  of  St.  Mary,  and  that  all 
the  docks  and  basins,  as  well  as  the  west  side  of  the  old 
harbour,  to  the  midstream  of  the  river  Hull,  are  locally 
situate  within  the  said  two  parishes. 

For  the  appellants  it  was  contended,  that  the  dock 
company  could  not  be  rated  for  their  property  in  respect 
of  any  of  their  tonnage  dues,  inasmuch  as  they  were  all 
earned  before  the  vessels  came  within  either  of  the  afore- 
said parishes  of  Holy  Trinity  and  St.  Mary,  or  came  into 
the  docks,  or  upon  the  soil  of  the  company,  and  that  at 
all  events  they  could  only  be  rated  in  respect  of  the  ton- 
nage dues  paid  for  such  vessels  as  actually  came  into  or 
used  the  docks  or  soil  of  the  company,  and  also  came 
widiin  the  limits  of  the  aforesaid  parishes. 

The  respondents  contended,  that,  as  all  the  dues  were 
given  in  respect  of  the  docks,  the  company  were  liable 
to  be  rated  for  their  docks  in  respect  of  the  whole 
amount  of  tonnage  dues  paid  at  the  port  of  Hull,  whe«> 
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ther  the  yessels  entered  the  docks,  and  used  the  soil  of 
the  company,  or  not. 

The  sessions  held,  that  the  q)pellants  were  liable  to  be 
rated  in  respect  of  the  tonnage  dues  received  by  them, 
subject  to  the  deductions  aforesaid,  for  ships  or  vessels 
using  their  docks  and  entrance  basin ;  that  is  to  say : — 

1.  For  those  using  the  entrance  basin  without  going 
into  the  docks. 

2.  For  those  passing  through  the  old  harbour  to  the 
Old  Dock,  and  using  that  or  the  other  docks. 

3.  For  those  passing  through  the  entrance  basin  into 
the  Humber  Dock,  and  using  that  or  the  other  docks. 

But  the  sessions  held,  that  the  appellants  were  not 
liable  to  be  rated  in  respect  of  dues  received  by  them 
for  ships  or  vessels  not  using  their  docks  or  entrance 
basin,  that  is  to  say : — 

1.  For  those  discharging  their  cargoes  in  the  river 
Humber,  without  entering  the  harbour,  entrance  basin, 
or  docks. 

2.  For  those  which  discharge  their  cargoes  in  the  old 
harbour,  either  on  the  west  or  east  side  thereof,  without 
entering  the  docks  or  basin. 

The  sessions  amended  the  rate  accordingly.  The 
question,  therefore,  for  the  opinion  of  the  Court  of 
Queen's  Bench  is,  whether  the  appellants  are  liable  to 
be  rated  in  respect  of  all  or  any  of  the  above  classes  of 
dues  received  by  them : — 

1.  If  the  Court  shall  be  of  opinion,  that  the  dock 
company  are  not  liable  to  be  rated  in  respect  of  any  of 
their  tonnage  dues,  then  the  rate  is  to  be  reduced  to 
29417. 

2.  If  the  Court  shall  be  of  opinion,  that  the  dock 
company  are  liable  to  be  rated  in  respect  of  such  only 
of  the  tonnage  dues  as  are  paid  by  vessels  which  enter 
the  docks  and  come  upon  or  use  their  soil,  then  the  order 
of  sessions  is  to  be  confirmed.   ' 

VOL.  I.  XX  N.  s.  c. 
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1846.  3.  If  the  Court  shall  be  of  opimon^  that  the  dock 

Thb  Queen    Company  are  not  liable  to  be  rated  in  respect  of  the 

Th  ^h         tonnage  dues  paid  by  vessels  which  come  into  and  use 

Dock  Co.     the  docks,  but  enter  by  the  old  harbour^  then  the  rate 

is  to  be  reduced  to  12,427  L 

4.  If  the  Court  shall  be  of  opinion,  that  the  dock 
company  are  liable  to  be  rated  in  respect  of  all  the 
tonnage  dues  paid  by  vessels  discharging  their  caigoes 
on  the  west  side  of  the  old  harbour,  but  which  do.not 
enter  the  docks,  or  come  upon  or  use  the  soil  of  the 
company,  then  the  rate  is  to  be  increased  to  the  sum  of 
16,2147. 

m 

5.  If  the  Court  shall  be  of  opinion,  that  the  dock 
company  are  liable  to  be  rated  in  respect  of  all  tonnage 
dues  paid  by  vessels  at  the  port  of  Hull>  and  recdved 
by  them  by  virtue  of  the  act  of  Parliament  first  afore- 
said, then  the  rate  is  to  be  increased  to  the  sum  of 
16,760/. 

The  case  was  argued  in  Hilary  Term  (a)  by  M.  D. 
Hilly  Archboldy  and  RaineSy  for  the  respondents,  and 
KeUyy  Wortlejfy  MartiUy  and  Bairiy  contr&;  but  as  the 
judgment  of  the  case  goes  fully  into  the  material  points 
of  the  argument,  it  is  unnecessary  to  insert  it.  The 
following  cases  were  cited  : — Rex  v.  Bebawe  (i).  Rex  v. 
Cardington  (c).  Rex  v.  The  Dock  Company  of  HuU{d)y 
Rex.  V.  The  MayoTy  Sfc.  of  London  {e).  Rex  v.  Paye  (/), 
Rex  V.  Tynenumth{jg)y  Rex  v.  Macdonaldiji),  Rex  v.  The 
New  River  Company  (/),  Rex  v.  The  HuU  Dock  Com" 
pany  (J),  Rex  v.  Coke  (A),  Rex  v.  Fowke  (/),  TRe  King' 

(a)  January  22nd,  before  Lord  (/)  Id.  543. 

Denmafiy  C.   J.,   Pattesan  and            (^)  12  East,  46. 

Coleridge,  Js.  (A)  Id.  324. 

(6)  1  Bott.  115.  .    (i)  1  M.  &  S.  503. 

(c)  Cowp.  581.  U)   5  M.  &  S.  394. 

(d)  1  T.  R.  219.  (k)  5  B.  &  a  797. 
(•)  4T.R.21.  (/)  Id.  814,  n. 
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gtonruponrHull  Dock  Company  y.  La  Marche  (a),  Bex 
Y.  Thomas  {b),  Bex  y.  Barnes  (c).  The  Dock  Company 
at  JGnffston^upon^HuB  y.  Broume  {d)^  Bex  y.  Hie  Aire 
and  Colder  Navigation  («),  Begina  y.  The  Cambridge 
Gas  Light  Company  {f),  Begina  y.  The  Marquis  of 
SaHshiry  (g)^  Begina  y.  The  Bristol  Dock  Company  (A), 
and  Begina  y.  The  London  and  South  Western  Bailway 
Company  {%). 

Cur«  ady.  ynlt. 


1845. 


The  Qt7Bnr 

V.' 

The  Hull 
Dock  Co. 


Lord  Denman^  C.  J.^  now  deliyered  the  judgment  of 
the  Court — This  case  arose  out  of  the  decision  in 
Begina  y.  The  Bristol  Dock  Company  (A).  Many  cases 
haye  been  decided,  and  are  reported,  as  to  the  mode 
of  rating  the  Hull  Dock  Company,  but  it  is  now  for 
the  first  time  contended  that  they  are  not  rateable  at 
all.  We  do  not  mention  this  as  in  itself  an  objection 
to  the  yiew  now  first  put  forward  by  the  company; 
but  in  order  to  shew  what  the  real  question  is.  If  the 
appellants  are  within  the  principle  of  the  case  aboye 
mentioned,  they  are  not  rateable  at  all ;  or,  if  tiiey  be 
within  the  principle  as  to  part  of  their  toUs,  they  are 
not  rateable  as  to  that  part. 

The  case  of  the  Bristol  Dock  Company  was  a  yery 
peculiar  one;  the  company  there  were  empowered  to 
conyert  a  large  portion  of  the  riyer  Ayon  into  a  float- 
ing harbour,  and  to  construct  a  new  channel  for  the 
riyer  itself;  a  great  work,  in  respect  of  which  certain 
dues  were  granted  to  them  for  eyery  ship  entering  the 
port  of  Bristol  That  port  extended  to  a  great  distance, 
and  many  ships  would  enter  it  which  would  haye  no 


(a)  8  B.  &  C.  42. 
Ih)  9  B.  &  C.  114. 
(c)  lB.&Ad.ll3. 
\d)  2  B.  &  Ad.  43. 
(<)  3  B.  &  Ad.  139. 


(/)  8  A.  &  E.  73. 
(g)  Id.  716. 
(h)  1  Q.  B.  R.  535. 
(i)  Id.  558. 
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occasion  to  use  the  floating  harbour,  and  yet  would  be 
liable  to  pay  the  duties  under  the  act  of  Parfiament. 
»•  In  that  respect  the  present  case  is  very  similar;  for  here 

Dock  Co.     many  vessels  ure  liable  to  pay  the  does  to  the  company 
which  never  use  their  docks  at  alL     But,  in  the  Bristol 
case,  the  floating  harbour  was  not  the  property  of  the 
company.    Before  it  was  converted  into  a  floatix^  har- 
bour, it  was  part  of  the  river  Avon,  and  of  the  port  of 
Bristol,  the  property  in  which  was  vested  in  the  cor- 
poration, if  in  any  subject,  and  there  are  no  words  in 
the  act  of  Parliament  vesting  the  property  in  the  com- 
pany, but  it  was  sought  to  rate  them  in  respect  of  entries 
into  the  floating  harbour  of  Cumberland  Basin,  because 
that,  or  at  least  part  of  it,  was  tiie  property  of  the  comor 
pany ,    That  baon  consisted  of  a  portion  of  the  old  river 
Avon  with  an  addition  made  to  it  by  excavating  seve- 
ral acres  of  land;  those  additions  appear  to  have  been 
the  property  of  the  company,  but  the  act  of  Parliament 
provided  that  tiie  company,  in  respect  of  those  additions^ 
riiould  be  rated  in  a  particular  manner,  and  the  Court 
thought  that  the  company  could  be  rated  for  them  only 
in  the  manner  provided  by  the  act,  as  dues  or  tolls  could 
not  be  said  to  be  profit  arising  on  that  basin  in  the 
parish  in  which  it  was  situate.     Here,  on  the  contrary, 
the  docks  themselves  are  the  property  of  the  company. 
They  were  excavated  from  land  granted  to  the  com- 
pany, and  made  entirely  de  novo  by  them.     The  occu- 
piers of  the  land,  before  the  docks  were  constructed, 
were  rateable  for  it,  and  if  the  docks  yield  any  profits 
to  those  who  constructed  them  out  of  that  land,  the 
company  surely  must,  in  the  absence  of  any  enactment 
to  the  contrary,  be  liable  to  be  rated  in  respect  of  such 
property.     In  the  Bristol  case,  inasmuch  as  the  com- 
pany could  not  be  rated  in  respect  of  the  principal  sub- 
ject-matter, the  floating  harbour,  for  which  tiie  dues 
were  granted  and  received,  the  Court  held  that  they 
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cotild  not  be  rated  for  the  main  entrance  baan  to  that 
Bubjectp-matter^  as  if  the  tolls  were  earned  in  that  entry* 
In  the  present  case,  the  company  can  be  rated  in  respect 
of  the  principal  subject-matter,  that  is,  the  docks  them- 
selves. 

But  it  is  said  that  the  tolls  in  this  case  are  not  given 
for  the  use  of  the  docks,  because  diips  must  pay  whe- 
ther they  use  them  or  not;  and  so,  because  those  ships 
which  do  not  enter  the  docks  cannot  be  said  to  pay 
for  the  use  of  them,  it  is  urged  that  those  which  do 
enter  the  docks,  and  use  theHs,  cannot  be  said  to  pay  for 
the  use  of  them.  TUs  argument  is  ingenious,  but  we 
do  not  think  it  condusive,  nor  did  it  prevail  in  the 
Bristol  case.  The  Court  did  not  say  there  that  the  tolls 
were  not  granted  for  the  use  of  the  floatii^  harbour  as 
regards  those  ships  which  use  the  floating  harbour,  but 
that  the  company  could  not  be  rated  in  respect  of  the  tcXis 
because  they  were  not  owners  of  the  floating  harbour, 
and  it  was  not  attempted  so  to  rate  ihem.  But  it  is 
said  further,  that  these  tolls  are  due  on  the  ship  the 
moment  it  enters  the  port  of  Kingston-upon-Hull,  whe- 
ther it  proceeds  into  the  dodss  or  not;  and,  therefore, 
as  the  dues  attach  before  arrival  in  the  docks,  they 
could  not  be  said  to  be  profits  earned  in  the  docks.  The 
language  of  the  act  of  Parliament,  14  Geo.  3,  c.  56, 
is  not  uniform  and  consistent  in  its  several  sections, 
nor  free  from  doubt ;  but  it  sufficiently  appears,  from 
sections  42,  43,  and  44,  that  the  tolls  are  not  due,  and 
do  not  attach  on  a  ship  merely  coming  into  the  port; 
they  attach  on  the  ships  coming  into  the  said  harbour, 
basin,  or  docks  within  the  port  of  Kingston-upon-HuU, 
or  unloading  or  loading  goods  within  the  said  port 
The  harbour  there  probably  means  the  old  harbour 
or  haven,  the  river  Hull;  but,  whatever  it  means,  a 
distinction  is  made  between  coming  into  the  port,  and 
unloading  or  loading  within  the  different  docks,  suffi- 
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eiently  to  shew  that  the  tolls  do  BOt  attach  on  a  ship 
the  moment  it  comes  into  the  port.  The  &ct,  there- 
fore,  on  which  this  part  of  the  aigument  rests  is  not  as 
stated;  but,  if  it  were,  the  argument  is  not  condn- 
siye.  The  ship  which  actuallj  comes  into  and  nses 
the  dock  is  not  the  less  benefited  by  it^  because  the 
toll  must  have  been  paid  even  if  it  had  not  come  in ; 
and  the  benefit  conferred  by  the  use  of  the  dock  is  not 
the  less  the  meritorious  cause  of  the  toll  because  the 
other  ships  pay  to  which  that  meritorious  cause  does  not 
apply.  To  those  which  come  into  the  docks  the  benefit 
is  conferred  by  the  docks,  and  in  the  docks ;  and,  there- 
fore, the  toll  paid  for  that  benefit  must  be  held  to  be 
earned  there  in  the  docks,  and  to  be  profit  arising  there. 
As  to  those  ships  which  do  not  come  into  the  dodo, 
which  never  toe  on  the  property  of  the  company  at  all, 
the  case  is  very  different.  The  toll  given  to  the  com- 
pany, and  which  such  ships  are  obliged  to  pay,  is  doubt- 
less given  in  respect  of  the  company  having  made  those 
docks;  but  still  it  does  not  arise  from  the  use  of  the 
docks,  nor  is  it  'earned  in  them.  It  is  a  naked  toll,  just 
as  much  as  toll  paid  by  vessels  passing  light-houses,  and 
similar  cases. 

Upon  the  whole,  we  are  of  opinion  that  the  learned 
recorder  was  right  in  the  view  he  took  of  the  case,  and 
that  the  order  of  sessions  must  be  confirmed. 


Order  of  sessions  confirmed. 
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The  Queen  v.  T.  Payntbr,  Esq.     •  MayGth. 

XN  Michaelmas  Term  last,  Crompton  obtained  a  rule  The  property  in 
nisi  for  a  mandamus  to  Thomas  Paynter,  Esq.,  one  of  wa8°TMted  in^ 
the  metropolitan  police  magistrates,  sitting  at  Wands-  5[^!j^'  ^^\ 
worth,  in  the  county  of  Surrey,  commanding  him  to  thirty  share- 
issue  a  warrant  of  distress  imder  his  hand  and  seal  for  oei^e  the  tolls, 
levying  upon  the  goods  and  chattels  of  Henry  Chase-  ^tire  manage- 
more  the  sum  of  48Z.  10«.,  beins^  the  amoimt  assessed  ?l??'®^*5l 

,  bridge.    The 

upon  him,  jointly  with  others,  in  a  rate  or  assessment  sharehoUen 
made  for  the  relief  of  the  poor  of  the  parish  of  St  Mary,  jointly  for  the 
Putney,  in  the  said  county  and  dbtrict.  J^f  of^^toey. 

It  appeared  upon  affidavit,  that,  by  indenture  dated  «nd  the  amount 

,  not  being  paid, 

the  11th  day  of  November,  1729,  Putney  bridge,  and  a  summons  was 
other  the  premises  therein  described,  were  conveyed,  by  the  share- 
commissioners  appointed  under  the  acts  for  building  J^^^^w© 
the  ESdd  bridge,  to  fourteen  trustees,  their  heirs  and  as-  a  police  magis. 
signs,  for  ever,  upon  trust  to  permit  and  suffer  the  thirty  district.    A., 
ori^nal  shareholders  or  proprietors  thereof,  their  heirs  HvinV^^thT 
and  assigns,  to  receive  the  tolls  and  profits  of  the  bridge,  *^**^??*^  ?\ 
and  have  the  management  thereof  on  certain  conditions,  bridge  which 
one  of  which  was,  that  the  said  thirty  subscribers,  their  the  parish 
heirs  and  assigns,  should  yearly  for  ever  thereafter  pay,  ^"J^^^^d 
share,  and  divide  all  the  residue  of  the  monies  to  be  raised  '^  pnrsnance  of 

the  summons 

by  the  said  tolls,  unto  and  amongst  all  the  said  subscribers  served  on  him, 
and  proprietors  for  the  time  being,  and  their  respective  ^j  f^  ^hoi^ 
heirs  and  assiims,  to  take  the  same  as  tenants  in  common,  *^^^^^  ^^y^^ 

^^^    '  ^  ^  '  assessment, 

and  not  as  joint  tenants,  provided,  that  in  case  the  sub-  whereupon  ap- 
scribers  should  make  default  in  the  payment  of  certain  an-  made  to  the 
nual  sums  required  of  them  to  be  made,  in  such  case  the  JUI^t'a  ^-*^ 
subscribers  should  no  longer  receive  the  tolls  and  have  tress-warrant, 

^  which  he  re- 

fused to  do  t 
— Heidf  that  the  shardiolders  were  properW  assessed,  and  that  the  rule  must  be  made  abso- 
lute for  a  mandamus  to  the  magistrate  to  issue  a  distress-warrant  to  levy  on  the  goods  of 
A.  for  the  assessment  due  from  dl  the  shareholders. 

The  notice  at  the  foot  of  the  rate  stated  it  to  have  been  allowed  by  one  justioe,  not  stat- 
ing him  to  be  acting  at  the  police  court  of  the  district : — Ueid,  sufficient. 
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1845.        the  management  of  the  aaid  bridge^  but  that  the  trusteeB 
TbsQoun    8^^^^  ^^®  power  to  receive  the  tolla,  and  to  take  on 
^'  themselves  the  management  of  the  bridge,  and  to  do  all 

that  the  subscribers  are  required  to  do.  And  in  casd 
the  tolls  should  not  be  sufficient  to  keep  the  said  bridge 
in  repair,  and  to  pay  the  expenses  of  the  trustees,  &€., 
then  such  additional  expenses  were  to  be  paid  by  the 
proprietors,  according  to  the  sums  subscribed  by  them 
reapectivdy. 

The  proprietors  have  been  from  time  to  time  rated  in 
respect  of  the  said  bridge  to  the  poor  of  the  parish  of 
St.  Mary,  Putney,  and  the  rates  so  made  on  all  the  pro- 
prietors have  been,  prior  to  November,  1842,  paid,  on 
his  own  and  their  behalf,  by  the*  said  H.  Chasembre, 
who  is  a  proprietor,  and  resides  in  the  toll-house  of  the 
sidd  bridge,  on  the  Middlesex  side  of  the  said  river.  A 
rate  was  made  on  the  3rd  of  October,  1844,  and  the 
notice  at  the  foot  of  it  stated  it  to  have  been  allowed 
by  G.  Clive,  Esq.,  one  of  her  Majesty's  justices  of 
the  peace,  acting  within  the  metropolitan  district,  pur^ 
suant  to  the  statute,  &c.  The  assessment  for  the  bridge 
was  made  on  all  the  proprietors,  and  a  demand  of  the 
amount  was  made  on  H.  Chasemore,  which  he  refused 
to  pay.  On  the  16th  of  January,  on  complaint  of  the 
parish  officers  of  St.  Mary,  Putney,  a  summons  was 
granted  by  the  magistrate  directed  to  all  the  proprietors, 
and  on  the  23rd,  in  pursuance  of  the  summons  upon 
himself,  H.  Chasemore  appeared  before  Mr.  Paynter 
to  dispute  his  own  individual  liability.  Several  objec- 
tions were  taken  to  tiie  validity  of  the  rate,  but  over- 
ruled. There  was  no  appeal  against  tiie  rate,  and 
application  was  afterwards  made  to  Mr.  Paynter  for  a 
distress-warrant,  but  he  refused  to  grant  one  unless  di- 
rected so  to  do  by  this  Court 

M.  Chambers  and  (7.  Clark  now  shewed  cause. — L 
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The  notice 'does  not  shew  a  sufficient  allowance  of  the        i845. 
rate.    The  aUowanoe  is  by  one  justice,  and  he  ie  not    .;:;^^^ 
stated  to  be  actincr  at  the  police  court     This  is  neces-  v- 

sary  under  the  2  &  3  Vict,  c  71^  ss.  13  and  14.  The 
acting  at  the  police  court,  and  the  statement  that  he 
did  so  act  there,  are  necessary  to  found  his  jurisdiction. 
The  provisions  of  the  3  &  4  Vict.  c.  84,  s.  6,  shew  this 
to  have  been  the  intention  of  the  legislature.  2.  The 
magistrate  would  not  be  justified  in  granling  a  diBtreee. 
warrant  against  the  goods  of  one  shareholder  for  the 
amount  claimed  from  alL  The  precise  sum  due  from 
Mr.  Chasemore  must  have  been  demanded  before  a  dis- 
tress-warrant could  issue :  HurreU  v.  Wink  (a).  In  this 
case  there  has  been  no  occupation  within  the  parish  im- 
pomng  the  rate;  nor  has  there  been  any  demand  of  the 
rate,  because,  the  shareholders  being  tenants  in  common, 
the  demand  of  the  sum  due  from  one  petBon  jom%  with 
Others  is  insuffident.  The  preyious  payment  made  by 
Mr.  Chasemore  was  a  matter  of  arrangement,  and  will 
not  affect  the  question  of  his  liability  to  pay  the  whole 
amount  of  the  rate ;  and  the  granting  a  distress-warrant 
being  a  judicial  and  not  a  ministerial  act,  this  Court 
will  not  grant  a  mandamus  unless  it  is  seen  clearly  that 
the  magistrate  has  done  wrong :  Bex  y.  Benn  (&),  where 
Bex  y.  The  Justices  of  Middlesex  (c)  was  expressly  over- 
ruled. Harper  v.  Carr  (d).  Ex  parte  Ackworth{e)* 

Crampton,  {Pashley  with  him),  contriL* — 1.  This  rate 
was  properly  allowed,  and  it  is  not  necessary  for  this 
Implication  to  shew  that  any  justices  allowed  it:  Ben- 
nett y*  Edwards  (f).  And  there  is  no  mode  of  com- 
pelling payment  except  in  this  manner.     2.  There  is  a 

(a)  2  B.  Moore,  41 7  j  8  Taunt.  (d)  7  T.  R.  270. 
369.  (e)  3  Q.  B.  R.  397,  n. 

(b)  6  T.  R.  198.  (/)  7  B.  &  C.  586. 

(c)  1  Will.  133. 
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I84A.        Buffideot  occupation,  tfae  shareholdera  tec^re  tiie  tolls, 
S'  Q^f,    "^  «*  liaUe  to  repair  the  bridge,  and  the  diBtinctum 
'■  between  joint  tenants  and  tenants  in  common  doee  not 

nffij.     [He  was  stopped  by  the  Court] 

Moody,  for  the  magistrate. — The  wairant  ought  to 
be  in  conformity  with  the  summons.  The  summons  is 
to  all  the  shareholders,  the  warrant  is  sought  to  issue 
against  this  single  shareholder. 

Lord  Denman,  C.  J. — I  thinlc  tlus  rule  must  be  ab- 
solute. '  The  fourteen  trustees  who  had  the  proper^ 
Tested  in  them  do  not  appear  now  to  have  any  shares, 
but  if  they  had,  they  would  hold  them  for  tfae  imme^- 
ate  benefit  of  the  sharehoMers;  therefore,  it  seems  to  me, 
that,  in  point  of  &ct,  the  latter  are  the  occu[neis  of  all 
the  visible  property,  and  properly  rated.  Then,  as  to 
the  objttction  to  the  warrant  going  to  one  individual 
snbecriber,  they  have  all  been  sommoned  as  tenants  in 
common,  one  appeared,  and  I  think  the  wanant  of  dis- 
tress may  issue  agunst  him,  as  seised  of  the  whole  pro- 
perty, and  he  must  get  contribution  from  the  rest 

Patteson,  J. — I  thought  at  first  that  this  property 
was  Tested  in  the  trustees,  and  that  they  managed  the 
bridge  and  received  the  tolls,  and  paid  over  the  balance 
to  the  shareholders.  But  it  seems  to  be  otherwise,  and 
that  the  shareholders  have  the  sole  management  It  ap- 
peals from  the  affidavits,  that  a  conveyance  was  made 
tt)  trustees,  upon  trust  to  permit  thirty  subscribers  to  re- 
^ve  the  tolls,  and  have  tiie  entire  control  of  the  bridge, 
md  the  trustees  are  not  intended,  by  this  indenture,  to 
lave  any  power  of  interference,  unless  the  subscribers 
ihall  not  pay  certtun  yearly  sums ;  when  there  is  no  de- 
fault, it  is  clear  that  it  is  not  intended  that  the  trustees 
ihould  interfere  in  the  management  of  the  bridge.  Tlien 
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the  subflcribers  appoint  a  receiver,  who  lives  in  a  toll-        1846. 
house  at  one  end  of  the  bridge,  though  not  at  the  end    j^Tq^n 
where  the  tolls  are  taken.     There  is,  therefore,  in  my  v* 

opinion,  an  occupation  hj  them,  and  they  are  properly 
assessed  for  the  whole.  The  objection  as  to  the  Metro- 
politan Police  Act  has  been  answered  by  the  case  of 
Bennett  v.  Edwards  (a). 

Williams,  J. — This  is  certainly  rateable  property, 
as  consisting  of  a  bridge  and  tolls;  then  comes  the 
question,  whether  it  is  occupied  by  any  one,  which  can 
hardly  be  disputed*  Then,  who  is  rateable  ?  Not  the 
trustees,  for  they  are  not  occupiers;  but  the  share* 
holders,  who  are,  and  have,  therefore,  been  properly 
assessed.  The  only  doubt  is,  whether  Chasemore  alone 
is  liable  to  tiie  warrant  of  distress.  I  do  not  speak  with 
confidence,  but  it  seems  to  me,  that  the  question  of  oc- 
cupation alone  is  open  to  him  here,  the  other  questions 
as  to  the  amount  and  mode  of  rating  ought  to  have 
been  contested  at  the  sessions.  I  think,  therefore,  that 
the  warrant  of  distress  ought  to  go. 

WiOHTMAN,  J. — It  seems  to  me,  that  either  the 
shareholders  are  the  rateable  occupiers,  or  there  are 
none.  That  being  the  only  point  on  which  the  question 
of  jurisdiction  could  arise,  the  magistrate  might  pro- 
perly have  granted  his  warrant;  and  there  is,  in  my 
opinion,  no  objection  in  law«  why  the  warrant  should 
not  issue  against  this  one  person  as  an  occupier. 

Rule  absolute. 

(a)  7  B.  &  C.  586. 


END    OF    VASTER   TERM. 
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Mi]^  15M.  The  Queen  v.  Inhabitants  of  Great  Bolton. 

M  order  for      A.N  appeal  against  an  order  of  two  juelices  of  the 

tiie  renoTBl  of 

a  paaper  wm  borough  of  Bolton,  in  the  county  of  Lancaster,  dated 
m  JanujuT^^**^  17th  of  August,  1843,  for  the  removal  of  Ann  Higgin- 
1844,  (becaoae    g^^  fp^^  j^^  township  of  Great  Bolton,  in  the  said 

the  copy  sent  ^   ^  '  ^ 

totiieappel-      borough,  to  the  township  of  Bradshaw,  in  the  said 

lants  did  not  t%         •  t*  <^      • 

contain  the  aig-  countj,  came  On  for  trial  at  the  Bolton  Sessions,  hdd 

^sdoes),  and  ^^  January,  1844,  when  the  appellants  relied  upon  an 

''^tto  ' ^^'  objection  stated  in  their  grounds  of  appeal,  ^^that  no 

in  respect  of  copy  or  counterpart  of  the  said  order  of  removal  has 

ther  steps  w»e  l>^^i^  ^ent  to  US  by  post  or  otherwise.''   It  appeared  ihat, 

pSbroary  W44  ^^*^  *^®  ^^^^  documents  required  by  the  4  &  5  Will.  4, 

the  respondents  c.  76,  8. 79,  a  paper,  purporting  to  be  a  copy  of  the 

obtained  a  fresh 

order  fbr  th^      Order,  was  sent  to  the  appellants;  but  that  in  transcrlb- 

suae  panper  on  "^  ^^^  ^PJ  *^^  signatures  of  the  two  justices  making 
the  same  the  order  had  been  omitted:  in  all-  other  respects  the 

settlement: —  ^  ^        ^ 

Held,  1.  That  documents  sent  were  complete  copies.     The  sessions 

of  the  ftrn^  held  the  objection  valid,  aad  quashed  the  order ;  but,  on 

ofthe rigna^^  the  application  of  the  respondents,  granted  a  case  for 

tore  of  the  the  opinion  of  this  Court 

justices  was  not  * 

oondosiTe  be-        The  respondents,  however,  took  no  steps  towards 

tween  the 

parishes  on  the 

trial  of  the  second  appeal. 

2.  That  the  £ict  of  the  respondents  not  haying  ayailed  themsekes  of  the  case  granted  by 
the  sessions  did  not  preclude  them  from  obtaining  a  second  order,  during  the  six  months  in 
which  thej  had  the  power  of  bringing  up  the  former  order  bj  certiorari. 

Hie  examination  of  the  pauper  stated,  '<  1  am  unable  to  maintain  mjself,  and  am  now 
Tedding  in,  and  receiying  relidf  from,  and  am  actually  chargeable  to,  the  said  township  of* 
B."^— Heltf,  a  sufficient  statement  of  chargeability. 


Bolton. 
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stating  such  case,  nor  ever  communicated  with  the  ap-         i845. 
peUants  a^  to  proceeding  with  or  abandoning  it,  nor  did    j;^;^^^ 
they  make  any  motion  at  the  sessions  relatiye  thereto ;  ^ 

,  ,  Inhabitants  of 

but  the  pauper  having,  since  the  quashing  of  that  order,  Grxat 
become  again  chargeable  to  and  relieved  by  Great  Bol- 
ton, the  J  obtained  another  order  of  justices,  dated  17th 
of  February,  1844,  for  her  removal  from  Great  Bolton 
to  Bradshaw,  which  order  was  made  upon  fresh  examii- 
nations,  wherein  the  pauper  stated: — **  I  am  imable  to 
maintain  myself,  and  am  now  residing  in,  and  rec^ving 
relief  from,  and  am  actually  chargeable  to,  the  said 
township  of  Great  Bolton."  The  settlement  stated 
therein  was  the  same  as  that  upon  which  the  former 
order  had  been  founded*  A  true  copy  of  the  order  of 
the  17th  of  February,  1844,  of  the  examinations,  and 
notice  of  chargeability,  was  duly  transmitted  by  the 
overseers  of  Great  Bolton  to  the  overseers  of  Bradshaw. 

At  the  quarter  sessions  held  for  the  borough  of  Bol- 
ton, in  April,  1844,  the  appellants  entered  and  respited 
an  appeal  against  the  last  order,  which  appeal  was  tried 
at  the  July  sessions,  1844,  when  two  grounds  of  ap- 
peal, substantially  as  follows,  were  relied  upen  by  the 
appellants : — 

^'  1.  That  an  order  was  obtiuned,  bearing  date  the  17th 
of  August  last,  for  the  removal  of  the  same  pauper,  A. 
H.,  fix>m  the  township  of  Grteat  Bolton  to  the  township 
of  Bradshaw,  which,  on  the  4th  of  January,  was  quashed 
on  appeal,  with  leave  given  for  the  respondents  to  state 
a  case  for  the  opinion  of  the  Court  of  Queen's  Bench, 
whereby  the  decnsion  of  the  quarter  sessions  might  be 
reviewed;  but  such  case  never  has  been  stated,  and  the 
decision  of  the  sessions  remains  in  full  force  and  e£Pect; 
that,  on  the  17  th  of  February  last,  the  order  now  appealed 
against  was  obtained  for  the  removal  of  the  same  pau- 
per, A.  H.,  from  the  township  of  Great  Bolton  to  the 
township  of  Bradshaw,  and  the  examinations  do  not 
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1845.        shew,  nor  ia  it  the  fact,  that  any  fresh  grounds  of  re- 
Thb  Qusiin    ^^^^  ^^^  arisen,  nor  has  the  pauper  gained,  or  done 
J''  any  act  to  gain  a  settlement  since  the  order  of  the  17th 

Grbat  of  August  was  made  as  aforesaid.  2.  That  the  exa- 
minations for  the  order  dated  17th  of  February  do  not 
contain  the  best  or  any  su£Scient  l^al  eyidence  or 
proof  that  the  said  A.  H.  was,  previous  to  or  at  that 
time,  actually  chargeable  to  your  township  of  Great 
Bolton,  no  statement  being  made  therdn  of  any  relief 
haying  been  afforded  to  her,  nor  of  any  mon^  or  other 
thing  haying  been  giyen  to  her  by  your  said  township, 
nor  any  facts  stated  to  proye  her  chaigeability,  the  same 
being  stated  only  by  way  of  inference,  and  not  by  alle- 
gation of  facts." 

The  sessions  after  argument  decided  in  fayour  of  the 
respondents  upon  the  second  ground  of  appeld,  and 
hdid  that  the  examinations  contained  sufficient  eyi- 
dence of  the  pauper's  chargeability,  but  were  of  opinion 
that  the  decision  of  the  Court  on  the  former  order  of 
remoyal  was  condusiye  between  the  towndiipe,  and 
that  as  well  upon  that  ground,  as  because  the  said 
second  oider  was  issued  before  the  period  had  elapsed 
when  a  writ  of  certiorari  might  haye  been  obtained  by 
the  respondents;  and  that  the  order  of  the  17th  of 
February,  1844,  was  inyalid  and  improperly  obtained : 
and  on  these  grounds  the  order  of  remoyal  was  set 
aside,  subject  to  a  case  for  the  opinion  of  this  Court 

If  this  Court  shall  be  of  opinion  that  the  judgment  of 
the  sessions,  on  the  hearing  of  the  appeal  against  the 
order  of  remoyal  of  the  17th  of  August,  1843,  was  not 
condusiye  between  the  townships ;  and  that  the  order  of 
remoyal  of  the  17th  of  February,  1844,  was  also  rightly 
obtained  by  the  respondents  before  the  expiration  of  the 
time  limited  for  the  issuing  of  the  certiorari  to  remoye 
the  former  order  of  sessions;  and  that  the  statement  of 
the  eyidence  of  chaigeability  contained  in  the  examina- 
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tlons  whereon  such  hat  order  of  removal  was  made  was        1846. 
safficient  to  support  such  order;  then  the  order  of  ses-    xhkQ  bsk 
sions  is  to  be  quashed,  and  the  order  of  removal  of  the  ,  .  .  f  * 

InhabitantB  of 

17th  of  February  confirmed.     But  if  this  Court  shall       Gmat 
be  of  a  contrary  opinion  on  all  or  any  of  the  above 
points,  then  sudi  last-mentioned  order  of  removal  is 
to  be  set  aside,  and  the  order  of  sessions  to  be  con- 
firmed. 

Pashleyy  in  support  of  the  order  of  8e8fflons(a)* — , 
1.  The  sessions  quashed  the  former  order  of  removal 
because  the  signature  of  the  removing  justices  was 
omitted  in  the  copy  of  the  order  sent  by  the  respond- 
ents. This  is  a  decidon  on  the  merits,  and  conclusive 
between  the  parishes.  All  the  examinations  taken  be- 
fore the  justices  must  be  sent  to  the  appellants,  and  the 
omission  to  send  any  of  them  is  a  good  ground  of  ap- 
peal: Regina  v.  OutweU{b)y  Regina  v.  Brixham{c).  If 
some  of  the  materials  are  omitted  to  be  sent  by  the  re- 
spondents, it  is  the  same  thing  as  if  they  failed  to  give 
the  evidence  at  the  trial;  and  the  same  matter  is  in  liti- 
gation in  the  second  appeal  as  in  the  first:  JBx  parte  Ackr 
worth  {d),  Regina  v.  CharJbury  and  fFakat(e).  Where  a . 
right  of  appeal  is  given  within  six  months  from  the  time 
of  conviction,  and  the  appeal  is  dismissed  for  want  of 
notice,  the  party  cannot  appeal  again,  although  within 
the  six  months:  Rex  v.  7%€  Juetices  of  Yorkshire (/), 
RegiTui  V.  The  Justices  of  Middlesex  {g).  2.  But,  whe- 
ther the  former  decision  was  one  on  the  merits  or  not, 
the  respondents  cannot  obtain  a  second  order  of  re- 
moval during  the  six  months  in  which  the  respondents 

(a)     Before    Lord   Denmtm,  (d)  3  Q.  B.  R.  397,  n. 

C.  J.,  Paiieson^    WUUmmi^  and  (e)  Id.  378. 

Wightman,  Js.  (/)  3  T.  R.  776. 

(Jb)  9  A.  ft  £.  836.  {g)  9  Dowl.  170,  per  PaUe- 

(c)  8  A.  ft  E.  375.  ton,  J. 
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1846.        had  the  power  to  bring  up  the  former  proceedings  by 
Thx  Qvun    <^^orarL     Had  the  case  been  brought  up>  other  objeo- 
InhaVtants  f  *^^°^'  g^^^^  ^  the  point  of  Settlement,  might  have  been 
G&xAT       raised  here^  and  the  decision  of  the  Court  on  any  of 
them  in  favour  of  the  appellants  would  have  entitled 
them  to  uphold  the  judgment  of  the  sessions :  Bex  v. 
Skeffington  (a);  Reffina  v.  TJie  Justices  of  the  West  Ridr 
ing  (&).     It  is  an  established  principle  of  law^  that  for- 
mer proceedings  against  the  same  parties  must  be  con- 
cluded before  fresh  proceedings  are  commenced;  and  a 
party  shall  not  be  allowed  to  avail  himself  of  two  reme- 
dies at  the  same  time :   Case  of  the  Borough  of  War^ 
unck  {c\  Bex  v.  Sparrow  {d),  KnighCs  Case  {e)y  Begina 
V.  OundIe(f),    The  Court,  acting  on  the  same  prin- 
ciple^ will  not  issue  a  mandamus  where  the  sessions 
have  granted  a  special  case :  Bex  v.  7%6  Justices  of  the 
West  Biding  {g\  Bex  y.  The  Justices  of  Suffolk  (A), 
and  Bex  v.  The  Justices  of  NorAamptonshire(iy    3. 
The  examinations  contain  no  suflScient  statement  of 
chargeability.     The  term  ^'relief"  is  no  technical  ex- 
pression, the  facts  from  which  the  inference  was  drawn 
should  have  been  shewn.     The  statement  that  the  pau- 
per was  receiving  relief  from  the  township  of  Bolton 
does  not  necessarily  imply  that  she  received  money  or 
food,  or  anything  that  must  come  out  of  the  pariah 
funds,  nor  does  it  appear  that  the  relief  was  recmved 
from  any  parish  officer  authorised  to  give  it:  Begina  y. 
High  Bichington  (A),  Begina  v.  Lidford(J). 

Wartley  and  Pickenng,  contnL— The  4  &  5  Will.  4, 

(a)  3  B.  &  A.  382.  {g)  1  A.  &  E.  606. 

(h)  2  Q.  B.  R.  705.  (A)  6  A.  &  £.  109. 

(c)2Stra.  091.  (i)  Id.  Ill,  n. 

(d)  2  T.  R.  198.  Ik)  Ant^,  p.  121. 

(e)  2  Ld.  Raym.  1014.  (/)  Ant^,  p.  244. 
(/)  3  Q.  B.  R.  353. 


BfiLTOK. 
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c.  76,   8.  79,  provides,  that  no  poor  person  shall  be        1845. 
removed  or  removeable  until  certain  conditions  pre-    x^^Tq^ 
tscribed  by  the  statute  have  been  complied  with.     The  ,  .  ,  ^' 

^  ^  Inhabitants  df 

sessions  quashed  the  former  order  because  those  pre-  Gkbat 
liminarj  conditions  had  not  been  performed.  The  de- 
dsion  only  amounts  to  this,  that,  at  that  particular  dme, 
the  pauper  was  not  removeable.  Where  an'  order  is 
quadied  for  informalitj,  or  because  the  pauper  was  not 
chargeable  or  removeable  at  the  time  it  was  made,  it 
concludes  only  that  the  appellants  were  not  then  bound 
to  receive  him,  but  it  does  not  operate  against  a  second 
order:  Bex  v.-Osgaihorpe^a).  Where  an  order  is  quashed 
generally,  it  may  be  shewn  on  a  second  appeal  .the 
ground  on  which  the  first  order  was  quashed :  Rex  v. 
WkeeUck(h).  '  In  Reww.  Wick  St.  Lawrence  {e),  an  order 
of  removal  was  quashed  because  at  the  time  the  pauper 
was  irremoveable;  on  the  trial  of  a  second  appeal,  in  re- 
spect of  the  same  settlement,  it  was  shewn  that  the 
pauper  had  subsequently  become  removeable,  and  the 
former  order  was  held  not  conclusive.  In  Bex  v. 
Wye  {d),  an  order  for  the  removal  of  a  man,  his  wife, 
and  six  children,  was  confirmed  on  appeal ;  subsequent 
facts  arose,  shewing  that  the  marriage  was  void  ab 
initio;  and  it  was  held,  that  the  former  order  was  not 
conclusive  proof  of  a  derivative  settlement  of  a  son 
bom  at  the  time  of  the  former  order,  and  unemand- 
pated*  In  Begina  v.  PerranzabuIoe(e),  an  order  was 
quashed  for  want  of  a  statement  of  chargeability  in  the 
examinations,  and  it  was  held  to  be  a  decision  on  the 
merits,  and  still  the  respondents  were  not  precluded 
fiom  obtaining  a  second  order  of  memoval.  In  Bex  v. 
Barham(^f)y  and  Begina  v.  Willoughby{g)^  the  orders  of 

(a)  Burr.S.  C.  261.  («)  Anti,  p.  16;  3  Q.  B.  R^ 

(&)  6B.  &C.51I.  400. 

(c)  6  B.  &  Ad.  526.  (/)  8  B.  &  C.  99. 

id)  Tk.  &  £.  761.  {g)  4  A.  &  E.  148. 

VOL.  I.  Y  Y  N.SC. 
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1 845.        removal  were  eonfirmed^  and  iiiei^eUaiitfl  i^ece  enabled 

ij.^jl'^^^    to  ranoTe  the  paupen  back  to  the  ifiepondentpanali^ 

■r  u  *?*      _*  ®^  ^^  which  arose  subsequently.    This  is  not  a  -»- 

GuAT       moval  under  the  *  same,  but  a  different  state  jof  .(arDom- 

&TON.      ^ijim^es^  which,  therefore,  entitled  the  jeflpondenls  .to 

remoye  again. 

2.  The  granting  a  ease  fay  the  sessions  vgiyos  the 
respondents  a  particular  priyilege,  but  .hj  taking  out  a 
second  order  they  have  waived  thatipcLvil^e.  .In  .fievr 
y.  St,  Bancras(a)  the  respondents  obtained  an  ovder  of 
remoyal,  which  was  sent  to  the  appellants,  hut  tfaefoie 
the  Fomoyai  of  the  pauper  and  .before  ^eaj  Appeal  was 
entered,  the  respondents,' disooyecing  an  error  :in  tliair 

•  examinations,  obtained  a  second  order  of  lemoyal,  wluch 
was  served  on  the  appellants,  with  a.notice  of  Ibe  ahan* 
donment  of  the  former  ocder;  and  it  was  held  that. the 
justices  had  jurisdiction  to  make  the  aeoond  order.  The 
jurisdiction  of  :the  justices  arises  when  it  is.shewn  that 
the  pauper  is  in  the  respondent  pariA,  aad.'has  become 
chargeable. 

3.  [As  to  the  6u£Seienc7  of  the :  statement  of  raUef, 

they  were  stopped  by  the  Court] 

Cur.  adv.  yult 

Lord  Denman,  C.  J.,  now  deliyered  the  judgment  of 
the  Court— In  this  case  it  appeared  that  a  pauper  was 
duly  removed  by  an  order  of  two  justices  of  the  17th 
August,  1843,  from  Bolton  to  Bradshaw ;  that  at  the 
Michaelmas  sessions  the  said  order  of  remoyal  was 
quashed,  on  the  ground  that  the  removing  township  had 
.sent,  together  with  notice  of  chargeabillty,  a  copy  of  the 
examination,  and  a  copy  of  the  order  of  removal,  jomit- 
ting  the  signature  of  the  two  justices.  The  court  of 
quarter  sessions,  howeyer,  granted  a  case  for  the  opinion 
of  this  Court  on  the  yalidity  of  this  objection.    No  step 

(a)  3  Q.  B.  R.  347. 


BOJ.TON. 
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was  ti^^  m  coxuaequenee;  but,  on  the  17th  February,        i845. 
1844,  the  pMper  CQutinuing  to  be  chargeable,  they  pio-    x„  qubbn 
enred  a  fresh  order  on  the  same  ezamiziation  as  to  her    ,  ^  ^5*  ^    « 

Inhabitanti  of 

settleinent  aa  that  which  had  obtained  the  fomer  order  Grsat 
of  August,  1848;  and^  at  the  quarter  sessions  of  the 
boroi^h  <of  Bolton^  on  the  fourth  of  July  laat^  Che  last- 
mentioned  order  was  quashed,  subject  to  a  case  which 
raises  three  questions  for  our  ojonion : — Firsts— r>whether 
the  statement  of  the  pauper  being  chargeable  is  suffi<- 
&/mt?  Second, — ^whether  it  was  competent  for  the 
respondents  to  obtain  a  fresh  order  of  removal  after 
tiaying  obtained  die  ease  fit>m  the  court  of  quarter  ses- 
sions as  above  stated  13iird,t— whether  the  order  of 
xemoYal  quaahed  was  eonclusiTe  under  the  ciroumstanoes 
against  the  respondent  township,  so  as  to  prevent  the 
freeholder. 

The  last»  by  far  the  most  important  question,  we  shall 
consider  first. 

The  rule  that  an  order  of  removal  quaahed  is  conclu- 
-fdve  between  the  same  parties  was  always  open  to  the 
'^^ception  of  a  fresh  settlement  having  been  gained. 
This  exception  is  imdoubtedly  founded  upon  a  very 
plain  and  intelligible  principle.  The  doetriney  however, 
has,  in  iiiany  cases  which  it  is  not  needful  to  enumerate 
h^re,  been  carried  iurther.  At  the  head  of  those  cases 
stands  the  case  of  JRe^  v.  ff'ick  St  Lawrence(a)f  in 
which  tjie  second  point  decided  wae^  that  if  the  settle* 
ment  be  opt  in  question  and  adjudicated  upon ^  the  first 
order  is  not  eoncluaive^  or,  in  other  words,  the  second 
order  may  be  made,  although  no  subsequent  settlement 
had  intervened.  The  case  of  JtetVY.  fFheelock{b)y  with- 
out mentioning  more,  was  «  stroiig  authority  on  tb# 
same  point* 

In  the  present  case,  our  .opinion  is  formed  on  the  par* 

(a)  (^  3.  &  Ad.  526.  {h)  5  B.  &  C.  511. 

Y  Y  2 
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184^.        ticular  facts  of  it ;  the  fiist  order  was  quashed  upon  d 

Th«  Quxbm    Doattet  as    merely  of  form  as  well  can  be  imagined. 

^«       .   The  omission  in  the  copy  of  the  simatare  of  the  two 

Inhabitants  of  i  .  i  -.  i     i        , 

Great  justices  making  the  order  was  not  calculated  hj  any 
possibility  to  mislead^  or  to  create  the  slightest  doubt  or 
uncertainty  as  to  the  case  intended  to  be  set  up  by  the 
respondents.  Whether  the  objection  so  taken  ought 
or  not  to  have  prevailed,  it  is  unnecessary  to  offer  any 
opinion;  but  it  is  obvious,  if  the  appellants  had  any 
merits,  and  were  disposed  to  try  them,  it  would  not 
have  been  taken.  We  think,  therefore,  as  other  grounds 
have  been  deemed  sufficient  to  justify  a  second  order  of 
removal,  after  a  former  one  quashed,  without  a  new  set- 
tlement occurring,  it  is  hardly  possible  to  conceive  a 
stronger  case  than  the  present  to  warrant  such  a  pro- 
ceeding. Resting,  therefore,  entirely  upon  that  ground^ 
we  are  of  opinion  that,  in  this  case,  the  olqection  ought 
not  to  prevail 

Upon  tiie  second  point,  we  think  there  was  nothing 
final  or  conclusive  in  the  respondents  having  applied  for 
and  obtained  from  the  court  of  quarter  sessions  the 
liberty  to  state  a  case,  so  as  to  preclude  them  from  hav- 
ing recourse  to  any  other  form  of  proceeding  which 
might  be  open  to  them.  It  was  a  benefit  to  the  re- 
spondents which  they  might  forego*  No  attempt  has 
been  made  to  pursue  both  remedies  at  once;  on  the 
contrary,  it  is  stated  that  no  steps  had  been  taken  to 
bring  up  a  case  into  this  Court,  but  it  would  be  con- 
sidered as  having  been  abandoned  altogether;  the  ap- 
pellants, it  must  be  observed,  having  been  in  no  d^ree 
affected  by  the  application  to  the  sessions,  and  their 
granting  a  case,  as  mentioned. 

On  the  last  point  of  chargeability,  the  examination  of 
the  pauper  is  as  follows:  ^**  I  am  unable  to  maintain  my- 
self^ and  am  now  residing  in,  and  am  receiving  relief 
from,  and  am  actually  chargeable  to,  the  said  township 
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of  Great  Bolton."  We  think  this  statement  goes  fur- 
ther than  the  mere  allegation  that  the  panper  is  actually 
chargeable,  which  has  been  held  insufficient;  the  receiv- 
ing relief  makes  the  pauper  so  receiving  it  actually 
chaigeable. 
We  think^  therefore^  that  the  order  of  the  sessions 

must  be  quashed. 

Order  of  sessions  quashed. 


I84d. 


Tbb  Qubkn 

V. 

Inhabitants  of 

G&BAT 

Bolton. 


I 


The  Queen  t?.  The  Justices  of  Debbyshire. 


May  15M. 


N  pursuance  of  a  notice  imder  the  stat.  4  &  6  Vict.  The  4  &5 Vict. 
c.  59(a),  Charles  Brunt,  the  surveyor  of  highways  for  powers  jnstioet 
the  parish  of  Hartshome,  attended  at  the  special  ses-  JJ^J^hTpaJ- 
sions,  held  on  the  1st  of  April,  1844,  when  the  cases  "^*"'j[^P®'' 
under  the  Highway  Act  were  adjourned  till  the  23rd  of  highway  rate  in 
ApriL     C.  Brunt  was  made  acquainted  with  the  ad-  the  repairs' of 

the  tornpike 
road  in  snch 
pariah.    Sect.  3  giyea  a  right  of  appeal  to  the  quarter  sessions,  if  notice  it  giyen  within  six 
days  after  sach  order  Judgment,  or  determination  shall  be  so  made  or  given  as  aforesaid  :~- 
ffeld,  that  the  appeal  most  be  made  within  six  days  after  the  order  was  made  at  the 
sperial  sessions,  without  reftrence  to  the  time  when  the  order  was  served  on  the  appellant. 


(a)  Sect.  1,  ant^,  p.  529. 

Sect.  3  enacts,  **  that,if  any 
peraon  shall  think  himself  ag* 
grieved  by  any  order,  judgment 
or  determination  made,  or  by 
any  matter  or  thing  done,  by 
any  justices  of  the  peace,  at  any 
such  special  sessions,  in  pursu* 
ance  of  this  act,  such  person  shall 
be  at  liberty  to  make  his  com- 
plaint thereof,  by  appeal,  to  the 
justices  of  the  peace  at  the  next 
genera]  or  quarter  sessions  of  the 
peace  to  be  held  for  the  county, 
riding,  division,  or  place  wherein 
the  cause  of  such  complaint  shall 


arise,  such  appellant  first  giving 
to  such  justices  ten  days'  notice  in 
writing  of  the  grounds  of  such 
appeal,  within  six  days  after  such 
order,judgment,  or  determination 
shall  be  so  made  or  given  as 
aforesaid,  who  are  hereby  re- 
quired, within  for^-eight  hours 
after  the  receipt  of  such  notice, 
to  return  all  proceedings  what- 
ever had  before  them,  respect- 
ively, touching  the  matter  of  such 
appeal,  to  the  said  justices  at  the 
general  or  quarter  sessions  afore- 
said," &c. 


646  NEW  SESSIONS  CASES, 

1846.        joummenty  asid  attended,  Bood  w»r  examined  befitre  tbr 

Tm  Qcuir    j^^^^^  ^^^  ^®  ^^^  ^f  ApriL    At  tiMse  seBsbns  e^-' 
V*  dence  was  heard,  and  an  order  was  ibade,  ftfider  die 

JnttioM  of 

DikBYftBiu.  hands  and  seab  of  two  joaticea,  ditfectiag  C.  Brunts  aa 
surveyor  of  the  parish  of  Eburtshome,  to  pay  tke  sum  of 
,  lOOLy  out  of  the  higliway  rate,  to  the  tieamzec  of  the 

trustees  of  a  certain  turnpike  road  in  thai  pacisk.  On 
the  5th  of  July,  a  6opy  of  the  order  was  served  on  him. 
On  the  1 1th  of  July  he  served  a  notice  upon  the  justices . 
who  made  the  order,  of  his  intention  to  enter  and  pro- 
secute an  appeal  against  the  said  order,  at  the  next 
general  quarter  sessions.  On  the  17th  of  October,  the 
appeal  came  on  to  be  heard,  when  the  re^Kxudeots  ob- 
jected that  the  notice  ^of  appeal  was  not  in  time,  that  it 
should  have  been  given  within  six  dofB  after  the  day  of 
the  date  of  the  order,  instead  of  six  days  after  the  ser- 
vice thereof.  The  sessions  held,  that  the  notiee  of  ap- 
peal was  not  given  within  the  time  rebuked  by  the 
statute^  and  dismissed  the  appeal  It  appeared  ftom 
the  affidavits,  that  the  justices,  on  the  23rd  of  April, 
signed  the  order  in  blank,  and  that  it  was  filled  up  by 
their  clerk  afterwards,  but  that  they  signed  it  in  the 
belief  that  it  was  so  filled  up,  and  would  hove  the  effect 
of  a  valid  and  effectual  instrument. 

In  Michaekoas  Term,  1844,  Clarke,  SerjA.,.  obtained  a 
rule  nisi,  calling  upon  the  justices  to  shew  cause  why  a 
mandamus  should  not  issue,  commandmg  them  to  enter 
continuances  and  hear  the  appeal  against  the  said  order. 

Whxtehurtt  and  WiUmore  shewed  cause  (a).-^The  4 
&  5  Vict  c.  59,  s.  8,  requires  notice  of  appeal  to  be 
given  within  six  days  after  the  order,  judgment,  or  do* 
termination  dball  be  made  or  given.    The  six  daya  must 


(a)  May  Ist,  before  Lord  Dtrnium^  C  J.,  PaiUiomy  WiOkoMf 
Wigkiman,  Js. 
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be  calculated  from  the'  time  wtien  &e'  order  was  mnde        ib46. 
at  the  special'  seadons,  and  not  from  the  time  when'   •j^TStTEBir 
it' was  senred  on*  the  sorveyon    It  becomes  binding  on  ^' 

^1        '  /«  1       •        •    •      •         1  1        1'      .      ?  Justices  of 

the*  survcTor  from  Itte^time  it  ib  ngned  by  toe  justices^   Dbbbtsbiu; 

and  the  ftct  that  it'  is  signed  in  blank  and'  filled  up 

affterwaids  cannot  make*  any  difference.     The  first  sec^ 

tibu'  of  Ac  statute-requires  twenty-one  days*  notice  to 

be  given  to  the  surveyor  before  such^  special  sessions,  ^ 

the  justices;  therefore,  cannot'proceed  to  make  any  order 

unless  {he  surveyor  has  had'  notice^  and  if  he  is  then 

absent  it  is  by  hi»  own  definilU    In'  tiiis  case  it  appears' 

he  was  actually  present  and  heard  tile  order  made;     Lr 

Proser  y.  Hyde  {a),  it  was  held  that  an  appeal  against  a 

conviction  under  tiie  M  Griso.  3|  a  31,  must  be  to  the 

quarter  sessions  next  after  the  conviction,  and  not  after' 

the  execution;  and,  where*  ai^oiderof  justibes'haS'been' 

made  for  stopping  up  a  road;  under  13  Geo.  3,  a  78, 

8. 19,  an  appeal'  is'  given  to'  the  party  grieved  by  such 

order  or  proceeding,  at  the  next  quarter  sessions  after* 

such  order  made  or  proceeding  had;  and'  it  was  held 

that  tiie  appeid  must  be  made  to  the  quarter  sessions' 

next  after  the  order  made,  wil^out  reference  to  any 

notice  received  by  the  appelkntof  such  order:  Bestv; 

The- Justices  of  Bsmbrokeshire  {b);  Rtx  v.  The  Jueiiees  of 

Stuffordshire  {ey 

ClarUe,  Serjt:,  and'Wi'fiBTttm,  contriL — The*  order  pro- 
duced at  the*  sessions  bore  dat^  the  23rd  of  April,  but  it 
was  filled  up  and  completed  afterwards  The  time  for' 
appealing  nmst  date  frt>m' the  time  whenit is  served,  for 
the  surveyor  is  not  obliged  to  appear  before  the  special' 
sessions,  and,  altiiough  present  incourt,  he  would  not  be 
bound  to'  take  notice  of  the  order  until  served  Besides, 
t&e  surveyor  is  bound  to  stiftte'tiie  groundsof  his  aliped, 

(a)  1  T.  R.  414.  {V)  2  East,  213.  (e)  3  East,  151. 


IBK.        which  be  could  not  do  until  he  bad  been  served  with  b' 

Tbi  an^iM    <^Py  o''  ^®  order.     In  Bex  t.   7^  Ju^ictt  af  Ltmea- 

■  j^j^L  J     'Aire  (a),  a  right  of  appeal  is  given  by  the  4  Geo.  4, 

Dim>T(BiKi.  c  95,  B.  67)  within  uz  days  "  after  the  cause  c^  ccnn- 

ptaint  arises,"  and  it  was  held  that  the  order  was  not 

complete  till  the  party  was  io  poeeewacHi  of  it^  and  that 

the  cause  of  compliunt  arose  when  that  ord«r  was  served. 

In  Bex  v.  7^  JiutUxs  of  Devon  (b),  an  ^peal  was  given 

in  similar  terms ;  a  diatreM~warrant  was  issued  under 

which  the  parties'  goods  were  seized,  and  it  was  held, 

that  the  cause  of  complaint  was  the  seizure  of  the  goodi^ 

and  not  the  granting  of  the  warrant. 

Lord  Denhan,  C.  J.,  now  delivered  the  judgment  of 
tiie  Court. — This  was  a  rule  for  a  mandamus  to  the 
justices  of  Derbyshire  to  enter  continuances  and  hear 
an  appeal  agunst  an  order  for  the  payment  of  mtmey 
by  the  surveyor  of  the  parish  of  Hartsbome  to  the  tni»- 
tees  of  a  turnpike  road. 

The  only  question  on  each  application  was,  whether 
the  quarter  sesuons  have  done  right  in  refuung  to  hear 
the  iq)peaL  Their  refusal  was  grounded  on  the  allied 
insufficiency  of  the  notice  of  appeal,  which  was  served  od 
the  llthof  July;  the  order  appealed  from  was  adjudged 
to  be  made  at  the  special  ses^ons  holden  on  the  23rd  of 
April,  and  was  dated  on  that  day.  In  the  ootioe  of 
appeal  it  is  described  as  an  order  dated  the  23rd  of  ApriL 
The  affidavit  on  which  this  rule  was  obtuned  stated, 
that  the  Older  was  in  fact  served  on  the  5th  of  July; 
ihe  notice  of  appeal  was  duly  entered,  but  an  objection 
was  raised  by  the  counsel  for  the  respondent,  that  the 
notice  of  appeal  was  not  given  Iq  due  time,  and  that  the 
same  ought  to  have  been  given  within  ax  days  after 
making  1^  order,   instead  of  six  days  after  service 

(a)  S  B.  ft  C.  £93.  (b)  I  M.  ft  S.  411. 
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thereof;  the  Court  decided  the  notice  was  insufficient^        i845. 
and  dkmissed  the  appeal  T^Tqomk 

This  statement  neatly  raises  the  point,  whether  the  *• 

order  can  be  said  to  have  been  made  on  the  23rd  of  DutBrsHiKs. 
April,  when  it  was  agreed  upon,  or  whether  it  was 
made  on  the  day  it  was  served.  In  the  former  case,  the 
notice  was  too  late,  and  the  Court  was  r^ht;  in  the  latter 
it  came  in  due  time,  and  the  appeal  ought  still  to  be 
heard* 

The  Older  was  made  under  the  4  &  5  Vict*  c* 
59,  which  gives  power  to  the  justices,  at  special  sessions, 
on  information  laid  before  them,  by  the  treasurer  of  the 
turnpike  road,  and  after  notice  of  such  information  to 
the  parish  surveyor,  to  examine  the  state  of  the  turnpike 
fbBdB  and  other  matters,  and  order  what  portion,  if  any, 
of  such  highway  rate  should  be  paid  by  the  parish  sur- 
veyor to  such  treasurer.  The  .third  section  gives  power 
of  appeal,  giving  to  the  justices  six  days'  notice  after 
such  order,  judgment,  or  determination  shall  be  so  made 
or  ^ven  as  aforesaid.  The  learned  counsel  who  opposed 
the  rule  relied  on  two  cases  as  decisive  authority  in 
their  favour.  "Bex  v.  The  Justices  of  Pembrokeshire  (a), 
however,  undoubtedly  went  upon  no  ground  inconsistent 
with  the  opposite  view.  The  order  there  was  for  stop- 
ping a  road;  it  was  made  in  April,  and  appealed  against 
at  the  Michaelmas  sessions.  The  three  learned  Judges 
who  held  that  ^ppeal  too  late,  all  observed  that  it  was 
too  late  at  all  events,  for  the  affidavits  shewed,  and  it 
had  been  proved  at  the  sessions,  that  the  appellant  had 
notice  of  what  was  going  on  in  the  month  of  ApriL  In 
Michaelmas  Term  following,  the  Court  held,  in  Bex  v. 
ITie  Justices  of  Staffordshire  (£),  that  the  time  for  giv- 
ing notice  of  appeal  against  an  order  for  stopping  a 
road  must  be  reckoned  from  the  order  made,  or  pn>- 

(a)  2  East,  213.  (&)  3  East,  151. 


dso 
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oeeding  had^  and  not  from  that  of  notice  to- the  parfj 
aggrieved.     There  the  words  of  the  statute  were  held 
imperative  on  the  Conrt    Le  Blanc,  J.,  observes  that 
in  the  case  of  a  public  highway,  all  the  Elng's  sulgectB* 
may  be  said  to  be  interested,  and  that  there  would  be  na 
end  of  appeal  if  the  right  were  kept  alive  until  any  <me 
who  might  tibindt  himself  aggrieved  had  leoeived  personal' 
notice.     On*  the  o^her  hand,  the  ease  of  Aur  v.  T%e 
Jtistices  of  Lancashire  (a)  was  cited,  in  which  the  met 
givetf  the  appeal  against  an  ordev  ia  terms  dmilar  to  the 
prannt,  only  that  the'  woixls-  are;^^  canee  of  oompBiint^^ 
and  dates  it  from:  the  cause  of  complh]nt,.aB  this  aet?  ckes) 
jBrom  the^periodof  time  of  the  coder  made  or  gfvaai;  andb 
where  the-Court  heU,  that  the  cause  of  complaint  aroseai; 
thetimeof  serving  the  Older.    The  reasons  asagiud  by^ 
Bayicf,  J^  ase'  perfectly  ap^icable  txi  the  pcesent  one  ^ 
they  were  agreed  to  by  Holroyd  and  Xittfedafe^2&,.  and 
we  think  them  sound  in  principle.    These  two  cases  be- 
fore  mentioned  were  leftrred  to<  in  tiie  argument,  bolt 
are  not  noticed  in  the  judgment,  probably,  because  they 
ore  entivdy  dissimiiair ;  but,  althoi:^^  we  were  much  in** 
dined  to  tinnk  the  present   case   was  ruled  by  that 
dedaoU)  there  is  an  obvious  distinction  between  the 
language  of  the  two  statutes*    The  cause  of  oompbunt 
may  well  be  taken  to  mean  sometUng  directiy  affecting, 
the  party  appealii^,  or  at  any  rate  brought  to  his  know- 
ledge.   The  period  fixed  in  the  piiesent  act  is  the  nuJb- 
ii^  or  giving  of  the  order,  judgment  or  determination^ 
which  is  too  distinct  and  expros  to  admit  of  being  va» 
ried  by  any  gloss  of  construction.     We  may  add,  the- 
act  provides  some  means  for  giving  notoriefy  to  the  pro^ 
ceedings  at  the  spedal  sessions,  and  even  notice-  to- par- 
ties directiy  interested  in  opposing  the  making  of  sudi 
an  order. 

We  are  of  opinion  the  court  of  quarter  sessions  pro- 

(a)  8  B.  &  C.  593. 
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perly  con^dered  the  otdet  to  have  been  ma^  at  the        i845. 

special  sessions^  on  the  fiictd  disclosed  on  affidatits  as     xm  iw 

having  appeared  before  them^  and  that  the  period  of  the         J^- 

order  made  ia  that  to  which  the  act  of  Parliament  re-    Derbtshi 

fers,  and  the  time  within  which  the  notice  is  to  be 

given. 

We  think,  therefore,  that  the  sessions  were  right,  and 

the  rule  mnst  be  discharged. 

Bule  disdiarged. 


0 


The  Queen  v.  Wilcock.  MayU 

N  the  Ist  of  May,  1844,  Joshua  Taylor  was  con-  Thei7  Gi 
victed  by  two  justices  of  the  peace  of  the  West  Kiding  %^^\  J 

materials 
in  the  wooQen  &c.  manufacture  are  frequently  found  concealed  in  the  poseesrion  of  p< 
who  have  received  the  same,  knowing  ffaem  to  be  purloined  or  eml^esiled,  or  known  i 
be  entitled  to  dispoie  of  the  eame,  and  that  the  disoovuy  of  such  purloiners,  &o.,  is  i 
difficulty,  &c.,  enacts,  that  any  two  justices  upon  complaint  that  any  such  purloined 
materials  are  ooncealeid  in  any  dwelling. house,  &c.,  6y  their  warrant  to  cause  such  dwi 
boose,  &e.,  to  be  searched  in  the  daytime,  and  if  any  such  materials  suspected  to  be  purl 
&e.,  shall  be  found  therein,  to  cause  the  safene».  and  the  person  in  whose  house,  &c.,  the 
shall  be  found,  to  be  brought  before  any  two  justices,  and  if  the  said  person  shall  not  g 
account  to  the  satisfaction  of  such  justices  how  he  came  by  the  same,  such  person  iS 
deemed  guilty  of  a  miide&ieanour,  and  punished  as  the  act  directs. 

Sect.  14  enacts,  that  every  such  person  not  producing  the  party  of  whom  he  re 
the  materials,  nor  giving  a  satisfactory  account  how  he  became  possessed  of  the  same 
for  the  first  offence  forfeit  20/.,  one  moiety  to  the  informer,  and  the  other  to  the  poor 
parish,  or  such  pubtie  charity  as  tbe^  justiees  shall  appoint. 

The  58  Geo.  S,  c.  51,  s.  1,  repeals,  inter  alia,  an  act  passed  in  the  thirteenth  y 
Geo.  3,  intituled,  "  An  act,"  &c.  (setting  out  the  exact  words  of  the  title  of  the  §ev 
Geo.  3,  c.  56),  and  provides  for  a  different  distribution  of  the  penalties. 

The  3  Geo.  4,  c.  23,  s.  2,  enacts,  that,  in  aUk  eases  where  two  justices  are  snthori 
hear  and  determine  any  complaint,  one  justice  may  do  so,  and  issue' the  summons  retj 
the  parties  to  appear  before  two  justices ;  and  provides,  that,  where  the  original  con 
shall  be  made  to  any  justices  different  from  those  before  whom  the  same  shall  be  hea 
determined,  the  fonn  of  conviction  shall  be  made  conibrmable,  and  according  to  the  f 

Held,  1.  That  it  is  not  necessary  that  a  convictbn  under  the  17  Geo.  3,  c.  56,  ss. 
14,  should  state  that  the  materials  found  in  the  possession  of  the  defendant  were  foi 
his  dwelling-house,  or  concealed  therein,  or  under  a  search- wsrrant,  the  word  ** 
relating  to  the  nature  of  the  artiela  foundv  and  not  to  the  cdscumslances  under  whi 
found. 

2.  That  the  58  Geo.  3,  c.  51,  referring  to  the  subject-matter  of  the  17  Geo.  3,  c.  5 
withstanding  the  mistake  in  the  title,  the  intention  of  the  legislature  must  be  held  to 
the  1 7  Geo.  3,  c.  56,  and  the  incorrect  year  must  be  rejected. 

3.  Where  the  original  information  has  been  taken  bdPore  two  justices,  and  the  coo 
made  by  two  different  justices,  the  form  of  the  conviction  under  the  3  Geo.  4,  c.  22 
should  be  in  conformity  with  that  fkct. 
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worsted  yarn,  suspected  to  have  been  embezzled.     The        i845 
conyiction  was  as  follows : — 

a 

adjudged  guilty  of  a  misdemean-  The  3  Geo.  4,  c.  23,.  a.  2, 
owe,  and  shall  be  punished  in  enacts,  "  That  in  all  cases  where 
manner  hereinafter  mentioned,  two  or  more  justices,  deputy- 
although  no  proof  shall  be  given  lieutenants,  or  others,  are  au- 
to whom  such  materials  be-  thorised  and  required  to  hear 
long."  and  determine  any  complaint, 
Sect.  14  enacts,  ''  That  eyery  one  justice,  deputy-lieutenant,  or 
person  deemed  and  adjudged  such  other  person  shall  be  com- 
guilty  of  a  misdemeanour  in  hav-  petent  to  receive  the  original  in- 
ing  in  his  or  her  possession  any  formation  or  complaint,  and  to 
materials  suspected  to  be  pur-  issue  the  summons  or  warrant 
loined  or  embezzled,  and  not  pro-  requiring  the  parties  to  appear 
ducing  the  party  or  parties,  being  before  two  or  more  justices  of 
duly  entitled  to  dispose'  of  the  the  peace,  deputy-lieutenants  or 
same,  of  whom  he  or  she  bought  others,  as  the  case  may  require ; 
or  received  the  same,  nor  giving  and,  after  examination  upon  oath 
a  satisfactory  account  how  he^  into  the  merits  of  the  said  com- 
or  she  came  by  the  same,  &c.,  plaint,and  the  adjudication  there- 
shall  for  every  such  misdemeanour  upon,  by  any  such  two  justi- 
forfeit,  for  the  first  offence,  the  ces,  deputy-lieutenants,  or  other 
sum  of  20/.,  to  be  levied  by  dis-  persons,  being  made,  all  and 
tress,  and  apportioned  as  therein  every  the  subsequent  proceedings 

directed  &c ;  and,  if  no  to  enforce  obedience  thereto  or 

sufficient  distress  shall  be  found  otherwise,  whether  respecting  the 
whereon  to  levy  the  said  respect-  penalty,  fine,  imprisonment,  costs, 
ive  forfeitures,  then  the  said  jus-  or  other  matter  or  thing  now  en- 
tices shall  and  may  commit  every  acted,  or  to  be  hereafter  enacted, 
such  offender  so  respectively  may  be  enforced  by  either  of  the 
deemed  and  adjudged  guilty  as  said  justices,  deputy-lieutenants, 
aforesaid  to  the  common  gaol,  or  or  other  persons,  or  any  other 
other  prison,  or  house  of  correc-  justice  of  the  peace  or  deputy- 
tion  within  bis  or  their  jurisdio-  lieutenant  for  tbe  same  county, 
tion,  without  bail  or  mainprize,  riding,  or  place,  in  such  and  the 
for  the  space  of  one  month,  for  like  manner  as  if  done  by  the 
the  first  offence,"  &c.  same  two  justices,  deputy-lieu- 
The  58  Geo.  3,  c.  51,  s.  1,  re-  tenants,  or  other  persons  who  so 
peals,  inter  alia,  an  act  passed  in  heard  and  adjudged  the  said  com- 
the  \3th  year  of  Oeo.  3,  intituled  plaint;  and,  where  the  original 
**  An  Act"  &c.  (setting  out  the  complaint  or  information  shall  be 
exact  words  of  the  title  of  the  17  made  to  any  justice  or  justices  of 
Geo.  3,  e.  56),  and  provides  for  the  peace,  deputy -lieutenant  or 
a  different  distribution  of  the  pe-  deputy-lieutenants,  or  other  per- 
nalties.  son  or  persons  different  from  him 
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1 846.  ^^'^  Riding  of  TorUiIre,  to  wlt.^Bo  it  vcmenibeptd,  ihnX,  ^on  Um 

1st  day  of  May,  ▲.  d.  1844,  at  the  parisb  of  Bradford,  in  the  Wert 
Riding  of  the  connty  of  York,  Joshua  Taylor,  of  the  township  of 
North  Bierby,  in  the  said  parish  of  Bradford,  in  the  West  Riding, 
weayer,  was  convicted  before  us,  Henry  Wickham  Wickham,  Esq., 
and  John  Oamett  Horsfall,  Esq.,  twoof  her  Majesty's  justices  of  the 
peace  In  and  for  the  said  West  Riding  of  the  said  county  of  York, 
upon  the  information,  upon  oath,  of  Joseph  Wilcock,  of  the  township 
of  Bradford,  in  the  said  riding,  inspector  of  worsted  yam,  a  credible 
penon,  the  informer  in  this  behalf,  and  upon  evidence  on  the  oaths 
of  certain  persons  of  whom  the  said  informer  was  not  one,  to  wit,  of 
Joseph  Field,  of  the  township  of  Bradford  aforesaid,  in  the  said  rid- 
ing, police  officer,  and  Joseph  Foster,  of  the  township  of  Bradfiard 
aforesaid,  inspector  of  worsted  yam,  credible  witnesses,  of  a  miade- 
meanour,  for  that  he  the  said  Joshua  Taylor  had,  on  the  20th  day  of 
April,  in  the  said  a.  d.  1844,  in  his  the  said  Joshua  Taylor's  dwell- 
ing-house, situate  in  the  township  of  North  Bierby,  in  the  parish 
aforesaid,  in  the  West  Riding  aforesaid,  the  said  township  of  North 
Bierby  then  and  thence  hitherto  and  still  being  a  township,  having 
separate  oveneers  of  the  poor  of  the  said  township,  and  the  inhabit- 
ants of  the  said  township  then  and  thence  hitherto  and  still  main- 
taining the  poor  of  the  said  township,  separately  and  apart  from  the 
said  parish  at  large,  certain  materials  used  in  the  woollen  and  wonted 
manufactures,  to  wit,  two  pounds'  weight  of  worsted  yam  and  two 
pounds'  weight  of  alpacha  yam,  then  and  there  suspected  to  be  pur- 
loined or  embezzled,  and  then  and  then  foimd  in  the  dwelling-house 
of  the  said  Joshua  Taylor,  and  in  the  possession  of  the  said  Joshua 
Taylor ;  and  the  said  materials  so  found  as  aforesaid,  and  the  said 
Joshua  Taylor  having  been  duly  brought  together  before  us,  the  said 
Henry  Wickham  Wickham  and  John  Garaett  Honfall,  so  being 
such  justices  as  aforesaid,  on  the  said  1st  day  of  May,  a.  d.  1844,  at 
the  parish  aforesaid,  in  the  riding  aforesaid,  he  the  said  Joehua'Tay- 
lor  did  not  then,  or  at  any  other  time,  give  an  account  to  the  satia* 
fieiction  of  us,  the  said  Henry  Wickham  Wickham  and  John  Garaett 
Horsfall,  so  being  such  justices  as  aforesaid,  how  he  came  by  the 
said  materials,  nor  did  he,  the  said  Joshua  Taylor,  then,  or  at  any 
other  time,  produce  before  us,  the  said  justices,  the  party  or  parties,  or 
any  person  or  persons,  duly  entitled  to  dispose  of  the  same  materials, 
of  or  from  whom  he  bought  or  received  the  same,  but,  though  then  and 
there  required  by  us,  the  said  justices,  then  and  there  wholly  neglect- 
ed and  refused  so  to  do,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  whereby,  and  by  force  of  the  said  statute, 

or  them  before  whom  the  same    made  conformable,  and  according 
shall  be  heard  and  determined,    to  the  fact." 
the  form  of  conviction  shall  be 
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Ifae  B«td  J)ori)nft  Taylor  is  to  JbedMimed  aiidrii4i'Q^0^:SW%  af.»         lfi4/i, 

mi«demeAn«ur.    Wherenppn  .we,  the  said  Heoi)^  Wickbam  Wiidihain      ^^^^n'y     ^ 

and  John  Garnett  Horsfall,  so  heing  such  justices  as  afofesaid,  do    '^>  Qvbkn 

adjudge  the  said  Joshuat  Taylor  to  be  guilty  of  the  saTdn^isdemeanour,       Wilcock. 

and  that 'be  hath  forftited,  4n  \aB  sdddjeffeiice,  ibeinglhiffAritioffieiiM, 

the  sum  of  20/.,  of  lawful  money  .#f  Qreat. 9)ritiuo,  to  ,bie  jp^ud,  ap- 

plied>  and  dlatributed  as.the  law  directs,  According  to  iheionoa^md 

directions  of  the  statute  in  such  case  made  and  provided ;  and,  if  the 

same  be  not  paid,  and  ^o  siffieiettt  dietress  litM  be  fonnd  wbeieMi 

ioilevy  the«said  penaHy  MidinDfeituiie  >t)f  j20/,,  iban^e,  tbenaid  jm- 

^ces,  do  A^ju^ge  that  jthje  aaid  Joshua  Taylor  be  committad  to  the 

House  of  Coirection,  at  Wakefield,  in  and  for  the  said  West  Riding, 

without  bail  or  mainprize,  for  the  space  of  one  month,  according' to 

the  form  of  the  statute  in  such  -case  made  and  |Mn>Bidad«    iG&veii 

under  our  hands  and  seals  the  day  and  year  first  aboye  written. 

eH.  W.sWdcKHiAaf '(i..ia.) 
.J.  G.  JtoisFALi.  ,(l..s.) 

On  appeal  to  the  quartersesaionsforihe  West  Riding 
.of  Yorkshire,  held  at  Bradford,  on  the  3rd  day  of  July, 
1844,  the  couyiction  was  quashed,  subject  to  the  opin- 
ion of  the  Court  of  Queen's  Bench  on  the  following 
case: — 

The  parish  eif  Bmdford  lis  divided  into  jtownahipis^ 
leadi  mftintftining  «ep«j»te]y  ite  own  poor;  tbe  padsb 
.h«riDg.chiiJ»hwwrdenB  «nd  iw>  pvi^rseiavB,  :the . townships 
Ihatiog  eafdi  their  t^poctive  oi^drseons  and  no  .cburoh- 
-Mardens. 

.The  appellant  ;objeeted :  1.  Xbat  the?a4)u<li<^ion^ 
;the  >&skrihn&m  iof  the  ipenalty  w^s  not  .correct  2L 
That,  on  .the  information  being  put  in  as  port  .of  ibs  x^ 
dqwndent's  CM^  it  appeared  to  ha^  ibeen  befiM^  Joflhna 
PoUardiand  Tfaomas  f^ley,  £a^,  justiiees  of  Ibe  peac^ 
in  and  for  ihe  West  Riding,  while  the  eomviction  itself 
was  i^i^oce  iHenry  Wloidiaai  Wickhwa  and  John  Gar- 
jiett  .Horsfall,  £eqs.,  two  other  justices  lin  and  for  the 
said  West  Riding,  and  that  this  did  not  appear  upon 
the  face  of  tUe  said  conviction.  3,  That  the  conviction 
does   no1>  state  that  the  said  materials  used  in  .the 
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woollen  and  worsted  numu&ctureB,  so  found  in  the 
dwelliii2-houBe  of  the  appellant,  werti  concealed  in  the 
dwelling-liouae,  nc^  that  they  were  found  under  a  war- 
rant under  the  hands  and  seals  of  two  justices  of  the 
peace  of  the  said  West  Biding. 

If  Uiis  Court  ehall  be  of  oinnion  that  the  ooDvio- 
lion  is  bad  upon  all,  or  any,  or  ^ther  of  these  pcnntSj 
the  order  of  sesedons  ie  to  be  oonfinned.  If  this  Court 
shall  be  of  opinion  that  the  conviction  is  good  on  the 
Siud  points,  then  the  order  of  eeewonB  is  to  be  quashed, 
and  the  convicdon  confirmed. 

HaU  and  Overend,  in  support  of  the  order  of  aes- 
uons  (a). —The  conricticm  was  framed  under  the  17 
Geo.  3,  c.  56,  B.  10,  and,  therefore,  should  state,  on  the 
face  of  it,  all  &e  essentials  creating  the  statutory  offence. 
It  is  defective,  however,  because  it  makes  no  mention  oF 
any  concealment  of  the  matenale,  and  does  not  shew 
that  a  search-warrant  was  issued,  or  that  the  defendant 
was  tq>prehended  between  sun-set  and  sun-iise ;  although 
by  secL  11,  it  is  only  during  that  time  that  pereone 
su^>ected  of  having  materials  suspected  to  be  purloined 
or  embezzled  can  be  apprehended  without  a  warrant. 
[Patteson,  3. — Does  not  the  14th  section  create  a  third 
misdemeanour,  and  so  remove  that  difficulty  ?]  The 
more  reasonable  construction  of  the  14th  section  is,  to 
connect  it  with  sects.  10  and  11,  and  conader  it  as  merely 
relating  to  the  punishment  for  the  offences  created  in 
those  sections.  If  that  be  so,  thrai  a  warrant  to  s^ze 
the  goods  should  be  stated  on  the  conviction.  In  Davit 
V.  Nat  (d),  the  impression  of  TSndal,  C  J,,  seems  to  have 
been,  that  a  conviction  like  the  present  was  under  the  I4th 
section,  and,  therefore,  he  held,  that  a  warrant  was  not 


neoeasaiy-    Here  the  case  does  not  find  whether  there    -     t84d. 
vitki,  In  fact,  &  search- warrant  or  not ;  bat  that  is  not    f^,  auscit 
material,  as  the  question  ie  one  affecting  the  jnrisdic-  *'■ 

tion,  and  every  thing  necessary  to  give  jurisdiction 
must  be  made  to  ^pear :  In  re  Peerless  (a),  Begina  v. 
ScfOton  [b].  Rex  v.  Croke  (e).  Rex  t.  Wcdsk  (rf).  2.  The 
conviction  is  bad,  because  it  does  not  state,  according  to 
the  fact,  that  the  justices  who  received  the  information 
were  not  the  same  as  those  who  convicted  the  defend, 
ant,  although  by  the  3  Geo.  4,  c  23,  s.  2,  there  is  an 
express  provision  to  that  effect  On  this  point  they 
dted  Jonet  v.  Gwdon  {e),  and  Kite  and  Lane's  case  (J"). 
3.  The  diatribntioa  of  the  penalties  to  be  enforced 
under  the  conviction  is  improper.  By  the  14th  section 
of  the  17  Geo.  3,  c.  56,  the  for^tures  to  be  Icried  un- 
der the  act  are  to  be  pud,  one  moiety  to  the  informer, 
and  the  other  to  the  poor  of  the  pariah,  &c.,  where  such 
connctioQ  shall  be,  or  to  such  public  chari^  as  the 
justices  convicting  shall  appoint ;  a  discretion,  therefore, 
is  vested  by  the  act  in  the  mi^istrates  convicting,  and 
where  that  is  so,  "  »ther  as  to  the  object  or  rate  of  ap- 
propriation, or  where  any  sum  is  to  be  assigned  by  way 
of  saiisfiiclion  or  reward,  the  judgment  must,  in  such 
cases,  specifically  iq)point  the  manner  and  proportion  in 
which  the  penalty  is  to  be  distributed."  Paley  on  Con- 
victions, p.  210,  (3rd  edit)  It  will  be  contended,  that 
the  58  Geo.  3,  c.  51,  repeals  the  17  Gea  3,  c  56 ;  but 
although  it  is  true  that  the  latter  act  appears  in  the 
mai^in  among  other  acts  repealed  by  the  former,  yet 
no  mention  of  it  is  made  in  the  title  or  body  of  the  58 
Geo.  3,  c  51 ;  the  act  mentioned,  and  the  one  to  which' 
the  mai^n  refers,  being  "An  act  passed  in  the  13th 


(a)  1  Q.  B.  R.  143.  (d)  1  A.  &  E.  481. 

(4)  Anth,  p.  27.  («)  2  Q.  B.  R.  600. 

(c)lCo»p.27.  (/)lB.atC.  101. 

VOL.  I.  2  Z  N.  B.  C. 
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1945.  ^  year  of  ihe  reign  of  hia  preseat  Majesty."  Of  the  cot 
intended  the  title  ia  set  oat,  and  in  the  same  wovdi  as 
die  txtfe  of  17  Gea  8>  e.  56.  There  is,  however,  m  set 
passed  in  the  18th  year  of  Greo.  8,  c.  68,  the  intentioD 
to  repeal  which  maybe  presumed,  as  it  is  in  parimatenL 
[Lord  Dewtum,  C.  J. — ^The  maigin  cannoi  be  refened 
to.]  If  that  be  so^  and  the  17  Oea  8,  a  58,  is  not 
tooohed,  ihe  cEstributioo  of  the  poialtiee  here  is  deaily 
wrong.   jtMen  y.  Fheker  (a),  JSmt  ▼•  Bier$  (A). 

Pickering  and  Hardy^  oontnL — 1.  It  ia  not  neeeaaaiy 
that  the  wairant  should  be  stated  in  the  oonrietkHL 
Daoia  y.  Nut  (e)  is  an  anthority  in  point,  for  here,  as  in 
that  ease^  the  conyietion  adiqits  the  state  of  fiM^ts  to  the 
words  of  the  statute,  and  that  is  snffident*    The  error 
on  the  other  side  oonsista  in  an  inoorrect  atatement  of 
the  oAence  which  the  17  Gea  8y  a  6A,  had  in  tow. 
The  real  offenoe  contempfarted  was  a  dishonest  poswrtan 
of  goods,  and  beii^  vnaUe  to  aoommt  for  their  poe- 
session.      Seet  14  eontainB  no  words  of  reference  to 
sect  10^  and,  therefore^  may  be  taken  as  shewing  wbst 
the  offence  waa  windi  the  statate  meant  to  poniflli- 
Whether  the  14th  section  is  taken  by  itseli^  or  in  con- 
nexion with  the  10th,  Ae  constructian  of  the  statute  is 
the  same,  and  the  offence  nnder  it  is^  the  ha^ii^  poase»- 
sion  of  the  materiala^  and  not  acoonnting  for  it;  and  it 
is  not  necessary  that  the  materials  should  be  fennd  in  s 
dwelling^use,  or  concealed  therein,  or  under  a  seardi- 
warrant     What  is  said  in  sect  10  about  a  wairant 
is  mere  process,  but  the  object  of  it  is  to  pro^de,  in 
conjunction  with  the  14th  section,  for  the  case  of  good» 
found  in  a  person's  possession  amply.    The  offence  itsdf 
cannot  be  affected  by  the  way  in  which  the  magistrates 
proceed  to  discover  it,  and,  therefore,  the  warrant  can- 

(a)  10  A.  &  £.  640.    (6)  1  A.  &  £.  327.     (c)  6  C.  &  P.  W. 
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iwJt  be  a  necessary  part  of  the  conviction  which  ad-        1845. 
judges  the  offence  to  have  been  committed.     The  caaes^    .j,^^  qdekn 
therefore,  which  have  been  cited  do  not  apply,  as  they  ^• 

relate  only  to  jurisdiction.    Here  the  act  ^ves  a  form  of 
conviction,  and  it  is  sufficient  if  that  has4)een  followed : 
Chaney  v.  Payne  (a),  Nixon  v.  Nanney  {h).  2.  It  is  not  ne- 
cessary, where  the  information  and  conviction  are  before 
diffi^^nt  justices,  to  state  that  fact  in  the  conviction.   The 
3  Geo.  4,  c.  28,  does  not  relate  to  cases  like  the  present, 
but  to  those  where  there  is  no  form  of  conviction  given. 
This  is  shewn  by  the  express  words  in  the  preamble, 
and  '^  the  infonnation  "  in  sect  2  merely  refers  to  the 
information  in  the  general  form  given  in  the  act.     Be- 
sides, the  3  Geo.  4,  c  23,  is  altogether  prospective,  and 
there  is  nothing  in  it  whidi  seems  intended  to  have  tlie 
effect  of  altering  the  proceedings  under  previous  acts, 
which  otherwise  would  not  be  affected  by  it  WUUams 
V.  Pritchard  (c).    The  title  of  the  3  Gea  4,  c.  23,  is  for 
giving  greater  facilities  to  justices  in  summary  proceed- 
ings.    They  also  cited  Dahins  v.  Seaman  (d)  and  Lees  v. 
SomersgiU  [e),  3.  The  58  Geo.  3,  c  51,  ss.  I  and  3,  has  re- 
pealed the  17  Geo.  3,  c  56,  as  far  as  the  distribution  of 
the  penalties  is  concerned.     An  act  of  Parliament  must 
be  interpreted  according  to  the  intention  of  the  legisla- 
ture, and  the  act  intended  to  be  repealed  must  be  that 
the  titie  of  which  is  set  out     Anon.  {/).     That  case  is 
a  complete  authority  for  this  construction,  as  tiiere  is 
no  other  act  which  has  the  same  title  as  17  Geo.  3. 
Besides,  the  object  was  that  there  should  be  uniformity 
in  the  application  of  the  penalties  under  tiie  several 
acts  mentioned  in  the  preamble  of  58  Geo.  3,  c.  51,  and 
the  offences  punished  under  most  of  them  are  the  same 


(a)  1  Q.  B.  R.  712.  (d)  9  M.  &  W.  777, 

(b)  Id.  747.  («)  17  Ves.  508. 

(c)  4  T.  R.  2.  (/)  Skinner,  110. 

zz2 
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.184£.         oa  those  puniBhed  by  the  17  Qeo.  3,  c  56,  from  whidi 
Th7qd»n     '^  '^  '^'^'"'  ^^  legielitture  inteoded  so  far  to  repeal  the 
latter  act 

Cur.  adv.  mlt. 


WiLCOCt. 


Lord  Denhan,  C.  J.,  now  delivered  the  jadgtnent  of 
the  Court — This  wob  a  case  of  a  convictioD,  to  wUcb 
three  objectious  were  made ;  1.  That  the  penaltrf  was 
not  properly  distributed.  2.  That  the  conviction  was 
by  two  different  justices  from  those  who  received  the 
infonnatioQ.  3.  That  the  goods  were  not  found  con- 
cealed, nor  under  a  search-warrant  If  any  one  of  these 
objectious  is  fatal,  the  conviction  is  to  be  quashed,  if 
not,  it  is  to  be  affirmed ;  none  of  them  can  be  properiy 
considered  wilJiont  an  examination  of  the  whole  law  on 
the  subject 

The  conviction  is  fruned  on  the  17  Geo.  3,  c  56, 
S8.  10  and  14,  and  charges  in  substance  that  the  defend- 
ant had  in  his  dwelling-house  and  in  his  possesaon 
cert^n  materials  suspected  to  have  been  purloined ;  that 
he  and  the  siud  materials  were  brought  before  the  con- 
victing magistrates,  when  he  gave  no  account  to  the 
satisfaction  of  the  siud  magistrates  how  be  came  by 
them,  nor  produced  at  any  time  the  person  from  whom 
he  bought  or  received  them.  It  then  adjudges  him 
guilty  of  a  misdemeanour,  and  that  he  has  thereby  foi^ 
feiled  20/.,  this  being  his  first  offence,  to  be  pud  in 
manner  provided  by  the  statute,  and  that  he  is  to  be 
imprisoned  in  default  of  payment  The  conviction  is  in 
the  very  words  of  the  10th  section,  with  an  addititm 
rendered  necessary  by  the  I2th  section,  and  nc^tivea 
that  the  appellant  produced  before  the  justices  the  person 
of  whom  the  goods  were  bought  or  received  by  him ; 
but  an  argument  is  founded  on  the  introduction  of  the 
word  "  Buoh,"  as  applied  to  the  materials,  among  the 
operative  words  of  the  10th  section,  where  it  is  said  to 
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have  Tefereace  to  the  materials  described  in  its  preamble. 
The  redtal  is,  that  materials  uaed  in  the  mauu&cture  , 
before  meotioned  are  frequently  found,  or  are  known 
to  be  concealed,  in  the  possession  of  penons  who  have 
received  them,  knowing  them  to  have  been  purloiu'ed  or 
embezzled,  or  of  persons  not  entitled  to  dispose  of  the 
same,  and  that  tbe  discovery  and  conviction  of  such 
porloiners,  and  embezzlers,  buyers  and  receivers,  of  sach 
materials  is  full  of  difficulty,  from  the  close  and  clan- 
deedne  manner  in  which  the  ofience  is  committed,  and 
tliat  there  is  still  greater  difficulty  in  proving  whose  pro- 
perty BQch  materials  are,  and  tliat  it  would  tend  to  the 
discoiuragemeot  and  suppression  of  such  oSences  in  the 
discovery  and  conviction  were  rendered  more  easy;  and 
reciting,  that,  by  a  former  act,  justices,  after  the  convic- 
tion of  any  offender  for  purloining  and  embezzling,  or  for 
buying  or  receiving  the  same,  are  authorised  to  grant 
wamuits  for  searching  the  house  and  other  places  of  the 
person  so  convicted,  but  that  no  such  authority  is  ^ven 
.  before  conviction,  nor  in  any  other  house  or  place  except 
such  as  belongs  to  a  person  before  convicted ;  then  the 
enactment  follows,  authorinng  two  justices,  upon  com- 
plaint on  oath,  or  on  affirmation  by  a  Quaker,  that  there 
is  cause  to  suspect  that  any  such  purloined  or  embezzled 
materials  are  ctmcealed  in  any  dwelling-honse,  &c.,  by  a 
warrant  under  seal,  to  cause  every  such  dwelling-house, 
&C.  to  be  searched  in  the  daytime;  tben  the  misde- 
meanour is  created,  and  if  any  snch  materials  suspected 
to  be  purloined  or  embezzled  shall  be  found  ther»n,  to 
-cause  the  same,  and  the  person  or  persons  in  whose 
custody  they  are  found,  to  be  brought  be&re  two  jus- 
tices, and  if  the  sud  person  shall  not'^ve  an  accurate 
account  to  such  justices  how  he  came  by  the  same,  then 
be  is  to  be  punished. 

The  word  "  suck  "  is  supposed  to  incorporate  in  the 
description  of  the  materials  found  all  the   preceding 
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JB4B.  partioulaFa,  or  at  least  the  fact  of  their  b^ng  conoealed 

Thb  QfUN  ^'^  ^  dwelUng-house  wba«  they  are  found,  but  we 

,„   **  thiDk  this  is  not  the  true  conetruotion.     "  Sack"  does 

WlLCOCC. 

□ot  appeu-  to  be  applied  to  the  cuiGnmBtances,  but  to 
the  nature  of  the  article.  It  is  not  "so  found,"  or 
"  found  upon  such  search,"  nor  "  found  concealed,"  not 
is  there  any  reason  why  that  limitation  should  be  im- 
poeed,  ^ther  by  the  l^tslature,  or  by  any  judicial  in- 
terpretation of  the  statute.  'Hie  preamUe  recites  the 
mischief,  and,  moreover,  gives  some  additional  poweis 
for  preventing  it ;  but  the  offence  meant  to  be  put  down 
is  the  poeeeauon  of  goods  suspected  to  have  been  pur- 
loined, without  being  able  to  ^ve  a  sads&ctory  account 
of  theuL  The  diiGculties  which  have  piot«eted  sospid- 
ous  goods  from  seizure  induced  the  l^pslature  to  provide 
a  penalty  against  all  in  whose  possesnon  they  might  be 
{bund,  without  explanatiou  how  they  were  come  by, 
and  the  primfi  facie  case  is  equally  made  out,  whether 
they  are  found  iu  possession  in  tiie  course  of  an  unex- 
pected visit,  or  by  virtue  of  a  search-warrant.  This 
was  the  view  taken  by  the  Lord  Chief  Justice  of  the 
Common  Pleas,  at  Gloucester,  in  the  year  1833  (a),  and 
we  think  it  perfectly  correct  The  conoealmwit  is 
merely  evidence,  and  by  no  means  essential  to  the  defi- 
nition of  the  olfence. 

Secondly,  whether  the  penalfy  is  properly  (Ustribnted 
by  the  adjudication,  is  assumed  to  depend  on  ihe  ques- 
.  tion,  whether  the  act  first  alluded  to  was  in  those  par^ 
ticulars  repealed  by  the  58  Geo.  3,  c.  51,  s.  3,  which 
repeals  "  An  act  passed  in  the  13th  year  of  C^rge  the 
3rd,  intituled,  An  Act "  &c.,  and  here  ia  set  out  the  title 
of  17  Gea  3,  c  56,  not  that  of  any  act  passed  in  the 
13  Geo.  3,  nor,  we  presume,  of  any  other  act  whatso- 
ever.    A  mistake  has  been  committed  by  the  legisla- 

(a)  See  Dash  v.  iVtif,  6  Cv.  &  P.  187. 
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tun  in  the  title  of  tliis  statute,  but,  having  referred  to        IS^a, 
the  subject-matter,  and  looking  to  the  mere  contents  of    t>e  Qubbm 
the  act  itself,  we  caimot  but  find  that  the  intention  was 
to  repeal  the  17  Gea  3,  and.  we  think  that  the  incor- 
rect year  must  be  rejected. 

The  third  objection,  ariung  trcHU  the  information 
having  been  before  different  justices  from  those  who 
convicted,  ia  certainly  not  removed  by  the  3  Geo.  4,  o. 
23,  becanee  the  fact  of  such  difference  is  not  re<^ted  in 
the  conviction,  as  required  by  that  act.  The  3  Geo.  4 
muBt  be  taken  generally.  If  the  latter  part  of  ike  Sad 
section,  the  part  on  which  this  tifme,  were  confined  in  its 
operation  to  the  case  provided  for  in  the  former  part, 
the  commencement,  that  is,  of  a  proceeding  by  one  jus- 
tice vrhere  two  are  necessary  for  the  bearing  and  con- 
viction, there  is  no  reason  why  the  words  "  or  Jtatica  " 
should  have  been  introduced.  It  clearly  contemplated 
an  information  hud  before  two  justices.  There  we  have 
the  words  as  general  as  may  be,  and  a  provision,  the 
application  of  which  is  as  reasonable  where  two  have 
received  the  information  and  two  others  have  heard  the 
evidence,  as  where  one  only  has  commenced  the  pro- 
ceeding. , 

For  this  objection  we  think  that  the  conviction  was 
bad. 

Order  of  sessions  confirmed. 


END  or  EASTBB  VACATION. 
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ACTION. 
A  local  act,  28  Geo.  3,  c.  64,  b.  /5, 
prohibits  the  exposing  for  sale  of  cer- 
tain goods  on  the  footway  of  a  street, 
under  a  penalty  ol'  10«.;  and  by  s.  90, 
the  justices  have  a  sumtnary  jurisdic- 
tion to  enforce  the  payment  of  the 
penalty.  By  a  subsequent  act,  34  Greo. 
3,  c.  1 04,  intituled  "  An  Act  to  amend 
and  enUi^  the  former  Act,"  the  sec- 
tion in  the  first  act  creating  the  of- 
fence is  repealed  and  re-enacted,  with 
this  difiierence,  that  the  penalty  is 
made  20*.  instead  of  lOi.  There  wai 
no  clause  in  the  last  act  aa  to  the 
mode  in  which  the  penalty  should  be 
enforced: — Held,  that,  as  the  first  act 
was  repealed  hy  the  second,  the  jus- 
tices, having  granted  a  distress-war- 
rant for  the  purpose  of  enforcing  pay- 
ment of  a  penalty  imposed  hy  this 
latter  act,  were  liable  to  an  action  of 
trespass.     Ward  v.  Stevenson,     162 

Notice  of.     See  Notice. 

ADMINISTRATION. 
Letters  of.     See  Examination. 


The  jurat  of  an  affidavit,  on  which 
a  certiorari  to  bring  up  an  order  of 


granted,  was  as  follow* : 
— "  Sworn  at  B.,  this  8th  day  of 
Febroary,  1844,  (signed)  W.  M.,  a 
commissioner  of  the  Court  of  Q.  B.," 
omitting  the  words  "  before  me."  In 
the  body  of  the  affidavit  was  a  refer- 
ence to  a  notice  "  hereunto  anneied." 
The  notice  was  annexed  to  the  affi- 
davit, and  at  the  foot  of  it  were  these 
words,  "This  is  the  notice  referred 
to  in  the  oonesed  affidavit  sworn  be- 
fore me  this  8th  day  of  February, 
1844.  (Signed)  W.  M.:"—Ueld, 
that  the  absence  of  the  words  "  before 
me"  in  the  jurat  was  fatal  to  the  affi- 
davit, and  that  the  defect  could  not  be 
supplied  by  reference  to  the  annexed 
notice.     Reyina  v.  Bloxham,         370 

AGENT. 
Hiring  by.    See  Settlehent,  III. 

AMBIGUITY. 
In  Indenture.  Se«  Settlement,  I. 

AMENDS. 

Tender  of.     See  Hiobway. 


1 ,  Wheretbe  respondents  have  served 
the  appellants  again>t  an  order  of  re- 
moval with   a  supersedeas,  the  ap- 
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APPEAL. 


ASYLUM, 


pellants  have,  nevertheless,  a  right  to 
enter  their  appeal  at  the  sessions  in 
order  to  obtain  costs.  Begina  v.  The 
Justices  of  Merionethshire,  277 

2.  In  an  appeal  to  the  quarter  ses- 
sions, gif  en  by  9  Greo.  4,  c.  40,  s.  54> 
(against  an  order  of  two  jostices  made 
under  sect.  38,  for  the  removal  of  an 
insane  pauper  to  a  lunatic  asylum), 
the  clerk  of  the  peace,  and  not  the 
justices  making  the  order,  must  be 
respondent.  Reg.  v.  Skiptou,  350 
3.  W.  B.,  being  convicted  by  two  jus- 
tices under  the  17  Geo.  3,  c.  56,  s.  8, 
gave  them  notice  of  his  intention  to 
appeal,  and  entered  into  recognisances, 
as  required  by  that  statute,  to  try  the 
appeal,  abide  the  judgment  of  the 
sessions,  and  pay  such  costs  as  should 
be  there  awarded.  He  afterwards 
coontermanded  his  appeal,  but  too 
late,  according  to  the  practice  of  the 
sessions.  The  respondents  attended 
the  sessions,  and  applied  to  the  re- 
corder to  have  the  appeal  entered, 
which  was  refused.  They  then  ap- 
plied to  have  the  matter  of  the  ap- 
peal heard  and  determined,  or  costs 
awarded  to  them;  this  the  recorder 
also  refused,  on  the  ground  that  no 
appeal  was  before  him.  On  an  ap- 
plication for  a  mandamus  to  him  to 
enter  the  appeal,  hear  the  matter  of 
it,  or  award  costs — Held,  that  the 
recorder  was  right,  as  the  respondents 
had  no  power  to  enter  the  appeal,  nor 
the  sessions  to  hear  the  matter  of  it 
unless  entered;  and  that  the  power 
over  the  costs  was  only  ancillary  to 
the  hearing  of  the  appeal.  Regina  v. 
The  Recorder  of  Bolton,  416 

4.  Notice  of  chargeability,  accom- 
panied by  a  copy  of  an  order  of  re- 
moval, and  of  the  examination  upon 
which  it  was  made,  was  served  by  the 
respondents  on  the  appellants  on  the 
2nd  of  August.  On  the  24th  of 
August,  the  appellants  served  a  notice 
of  appeal  on  the  respondents.  The 
paupers  were  not  removed.     When 


the  appeal  came  on  to  be  tried  at  tlie 
sessions,  the  court  refused  to  near  it, 
on  the  ground  that  notice  of  appeal 
had  not  been  given  within  twenty-one 
days  after  the  receipt  of  the  order, 
&c.: — Held,  that,  since  the  Poor-law 
Amendment  Act,  the  order  of  removal 
creates  a  grievance  giving  a  right  to 
appeal,  and  that  the  notice  of  appeal 
in  this  case  was  in  time,  and  is  not 
limited  to  the  twenty-ona  days  men- 
tioned in  sect.  79  of  that  act.  Regina 
V.  The  Justices  of  the  West  Biding, 

445 

5.  An  order  of  removal  of  a  pauper 
from  K.  to  C.  was  served  upon  C.  in 
May,  1844.  The  parish  officers  of 
C.  gave  notice  to  try  an  appeal  against 
the  order  at  the  next  sessions,  but  did 
not  appear  at  those  sessions,  nor  enter 
the  appeal,  nor  countermand  the  no- 
tice; whereupon  the  sessions  made  an 
order  upon  them  for  costs.  Jn  August 
the  pauper  was  removed;  whereupon 
C.  gave  fresh  notice  to  try  an  appeal 
at  the  Michaelmas  sessions.  Those 
sessions  commenced  October  16th. 
On  the  17th  the  appellants  applied  to 
the  sessions  to  allow  them  to  enter 
and  try  their  appeal,  which  the  ses- 
sions refused. 

On  an  application  for  a  mandamus 
to  the  justices,  founded  on  an  affidarit 
stating  these  facts, — Held  insufficient, 
it  being  consistent  with  such  state- 
ment t^at  the  application  to  the  ses- 
sions was  not  in  time  according  to 
their  practice,  as  the  Court  will  not 
presume  that  the  sessions  were  wrong. 
Regina  v.  The  Justices  of  Warwick- 
shire, 463 

ARTICLES  OF  THE  PEACE. 
See  Recognisance. 


ASYLUM. 
See  Lunatic. 
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BAIL. 
The  Court  will  not  admit  to  bail 
«  prisoDer  committed  on  a  charge  of 
murder,  after  a  bill  of  tDdictment  has 
been  found  against  him  by  the  grand 
joiy.     Ex  parte  Andretoa,  199 

BASTARD. 

1.  Adjndicalaon  of  settlement  of 
illegitimate  <diUd  under  sixteen  in  its 
mother's  parish  is  sufficient;  it  is  not 
neceasarj  to  state  that  the  settlement 
is  derived  from  its  mother.  Regina  v. 
Shiptttm-v,f<mrStoitr,  230 

2.  By  the  4  &  5  Will.  4,  c.  76,  s. 
72,  orerseers  or  guardians  are  em- 
powered to  apply  to  the  quarter  ses- 
sions for  an  order  on  the  putative  fa- 
ther for  the  maintenance  of  a  bastard 
child,  and  the  court  to  which  such  ap- 
plication shall  be  made  shall  proceed 
to  bear  evidence  therein,  and  shall 
make  sach  order  ss  shall  appear  to 
such  court  to  be  just  and  reasonable. 
By  s,  73,  no  such  ^plication  shall  be 
heard  at  such  sessions  unless  fourteen 
days'  notice  shall  have  been  given, 
under  the  hands  of  such  overseers  or 
guardians,  to  the  person  intended  to 
be  charged  :  Proviso,  that  if,  on  the 
hearing  of  anch  appeal,  the  Court  shall 
not  thmk  fit  U>  make  any  order  there- 
on, it  shall  award  costs  to  the  person 
so  intended  to  be  charged. 

By  the  2  &  3  Vict.  c.  S5,  s.  1,  all 
the  powers  of  quarter  sessions  to  make 
such  orders  are  Ailly  transferred  to 
the  special  or  petty  sessions,  except 
that  the  notice  need  not  be  given 
more  than  seven  days  (instead  of 
fourteen)  before  the  application  to  the 
sessions. 

A  notice,  under  the  above  statutes, 
was  served  upon  J.  S.,  of  the  inten- 
tion of  the  guardians  of  s  union  to  ap- 
ply to  the  next  petty  sessions  for  an 
ocAtr  of  mainteiumce  in  bastardy  up- 
on him.  J.  S.  attended  at  the  ses- 
sions, and,  the  case  being  entered  od. 


admitted  the  fact  of  being  served  with 
the  notice,  but  required  proof  that  it 
was  signed  by  a  majorityof  the  guard- 
ians. This  could  not  be  proved,  and 
thereupon  the  justices  did  not  think 
fit  to  make  any  order  thereon,  and 
dismissed  the  applicadoo,  but  refused 
to  order  to  J.  8.  his  costs  of  resisting 
such  application. 

On  motion  for  a  mandamus  to  the  ' 
justices  to  make  such  order  for  costs, 
— Held,  that,  as  the  hearing  of  the 
case  by  the  justices  was  prevented  by 
the  preliminary  objection  as  to  no- 
tice, the  justices  hsd  no  power  to  give 
costs  under  the  statutes.  Regina  t. 
Lard  Haatinga,  252 

3.  On  an  application  to  the  petty 
sessions  for  an  order  in  bsstardy,  un- 
der the  2  &  3  Vict.  c.  85,  the  com- 
plaint was  made  by  the  chnrcbwardens 
and  overseers  of  the  township  of  R, 
agtunst  J.  B.,  the  putative  lather.  J. 
B.  appeared  at  the  petty  setsiona, 
and,  after  two  witnesses  had  been  ex- 
amined and  cross-examined,  he  re- 
quired the  josticea  to  take  his  rec<^ 
nisance  under  sect.  3,  and  to  transmit 
the  ease  to  the  quarter  sessions.  The 
justices  refused,  and  proceeded  to 
hear,  and  adjudicated  on  the  case:  — 
Held,  that  the  jnstices  were  right  in 
refusing  to  trsnsmit  the  case  to  the 
quarter  sessbns,  the  investigation  at 
petty  seasions  having  once  commenced. 

The  order  adjudicated  that  J.  B. 
should  psy  to  the  ekurekwardent  and 
overseers  of  the  township  of  R.  the 
expenses  incurred  in  Uie  mainten- 
ance and  support  of  the  child,  from 
the  time  of  its  birth  to  the  time  of 
making  the  order,  and  a  weekly  sum 
for  future  maintenance.  There  were 
in  fact  no  churchwardens  in  the  town- 
ship;— Held,  that  the  complaint  by, 
and  adjudication  to  pay  to  the  church- 
wardeus  and  overseers  was  valid;  but 
that  so  much  of  the  order  as  was  re- 
trospective was  bad,  for  including 
more  than  six  months  from  the  time 
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of  making  snoh  order,  though  it  was 
good  for  the  residue.  Regina  y.  The 
Ju9tiee9  of  Ripon,  292 

4.  The  guardians  of  a  union  gave 
notice  to  H.  B.  of  their  intention  to 
apply  at  the  petty  sessions  for  an  order 
in  bastardy  to  be  made  upon  him, 
under  2  &  3  Vict.  c.  85,  s.  3. 

The  parties  attended  at  the  petty 
sessions,  December  7th,  when  fl«  B. 
having  admitted  the  service  of  the 
notice,  applied  to  the  justices  to  post- 
pone the  case  to  the  next  petty  ses- 
sions, which  was  accordingly  done. 
On  the  next  petty  sessions,  January 
4th,  H.  B.  attended,  with  two  sure- 
ties, and,  before  the  case  was  entered 
upon,  applied  to  the  justices  to  take 
his  recognisance,  and  transmit  the  case 
to  the  quarter  sessions.  This  the 
justices  refused  to  do,  and  proceeded 
to  hear  the  case.  H.  B.  remained  in 
the  room,  cross-examined  the  wit- 
nesses, and  addressed  the  Court  in 
his  own  behalf:  the  justices  then  made 
the  order  upon  him: — 

Held,  that,  whatever  right  H.  B. 
had  at  the  time  when  he  tendered  his 
recognisance,  he  waived  that  right  by 
the  subsequent  part  which  he  took  in 
the  proceedings,  instead  of  leaving 
the  court  when  the  application  was 
refused.    Regina  v.  Clarke,         310 

5.  On  an  appeal  against  an  order 
.of  two  justices  under  the  7'&  8  Vict. 
c.  101,  against  the  putative  father  of 
an  illegitimate  child,  the  sessions  re- 
fused to  hear  the  appeal,  because  no 
grounds  of  appeal,  as  required  bv  the 
4  &  5  Will.  4,  c.  76,  and  2  &  3  Vict, 
c.  85,  had  been  sent  to  the  respondent. 

Semhle,  that  no  grounds  of  appeal 
are  required  by  the  statutes  in  such  a 
case.   '* 

On  an  application  for  a  mandamus 
to  the  sessions  to  hear  such  appeal,  a 
copy  of  the  rule  nisi  should  be  served 
on  the  respondent,  as  well  as  the  jus- 
tices; but  where  this  had  not  been 
done,  Fatteson,  J.,  allowed  the  rule 


to  be  made  absolute  on  terms.  JZe- 
gina  v.  The  Justieee  ofDerhydiirt,  461 
6.  An  order  on  the  putative  father 
of  a  bastard  child  for  payments  to 
the  mother  under  the  7  &  6  Vkt.  c 
101,  s.  3,  must  state  that  theendeiMC 
of  the  fact  of  the  birth  of  the  child 
was  taken  on  oath;  and,  generaOj, 
such  an  order  should  state  that  the 
evidence  on  which  it  is  fouoded,  if 
of  a  nature  to  be  supported  by  oith, 
has  been  taken  on  oath;  and  the 
omission  will  not  be  cured  by  jmdse 
adherence  to  the  language  of  the 
statute.     Regina  T,  Wroth,        494 

j^ee  Child. 

Examination. 

BRIDGE. 
See  Highway. 

CERTIORARI. 

1.  The  affidavit  of  service  of  notice 
of  an  application  for  a  certionii  to 
remove  an  order  of  justices,  reqaired 
by  13  Geo.  2,  c.  18.  s.  5,  to  be  giwa 
to  the  justices  making  such  oider, 
stated,  "  that  the  deponent  did,  « 
&c.,  9erve  R.  N.,  Esquire,  one  of  the 
justices,  &c.,  at  the  dwelling^ 
and  u9wU  place  of  abode  of  him  tke 
said  R.  K,  at  &c.,  bg  leavwg  tf  <*^ 
pUeate  or  counterpart  of  the  9^ 
notice  with  W.  R.,  the  medical  (Utuf- 
ant  of  the  eaid  R.  N.,  he  the  i«d 
R.  N.  being  then  iU  in  bed:"-B^ 
insufficient,  as  it  did  not  appear  thi^ 
the  service  of  the  notice  upon  W.R- 
was  at  the  dwelling-house  of  B.  N. 
Regina  v.  Nunn,  ^^ 

2.  By  the  13  Geo.  2,  c  18,  »•  5, 
no  writ  of  certiorari  shall  be  gnnt» 
to  remove  proceedings  before  josbces, 
unless  it  be  proved  that  six  i»ys'  no- 
tice be  given  to  the  justice  or  justicea, 
or  two  of  them,  by  and  before  vkm 
such  proceedings  were  had. 

An  affidavit  in  support  of  a  niotion 
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for  a  certiorari  stated,  that  notice  had 
been  given  to  J.  T.  and  H.  W.,  two 
jnstices  of  the  peace  present  at  the 
sessions  at  which  the  appeal  men- 
tioned in  the  notice  came  on  for 
hearing: — 

JTeUf  insufficient,  as  it  did  not  shew 
that  the  said  J.  T.  and  H.  W.  were 
actually  present  on  the  bench  when 
the  appeal  was  heard. 

Snch  notice  of  application  for  a  cer- 
tiorari most  be  given  to  the  justices 
pursuant  to  the  statute,  notwithstand- 
ing the  case  which  the  certiorari  is  to 
bring  up  Jias  been  granted  by  the  ses- 
sions for  the  opinion  of  this  Court. 

Semble,  an  affidavit  of  notice  of  ap- 
plication for  a  certiorari  purporting  to 
be  made  by  the  attorney  of  the  party 
applying,  or  his  clerk,  is  sufficient 
without  further  proof  <iiat  such  per- 
son is  such  attorney  or  clerk.  Regina 
V.  The  Jusiiees  of  the  West  Riding, 

406 

3.  Where,  on  the  trial  of  an  appeal 
against  an  order  of  removal,  a  magis- 
trate who  was  present  on  the  bench, 
(being  a  rate-payer  in  ,the  respondent 
parish),  before  the  determination  of 
the  appeal,  stated  he  should  not  take 
part  or  vote  in  the  proceedings:  — 
Semble,  that  service  of  notice  upon 
him  of  the  intention  to  apply  for  a 
certiorari  was  insufficient.  Regina  v. 
The  Justices  of  Hertfordshire^  4 1 3  n. 

4.  Service  of  notice  of  certiorari 
upon  two  justices,  sworn  to  have  been 
present  at  the  hearing  of  the  appeal — 
Heldy  sufficient. 

An  order  of  sessions,  confirming  an 
order  of  justices,  when  removed  into 
this  court  by  certiorari,  does  not  ex 
necessitate  bring  up  the  order  of  jus- 
tices. The  rule  should  be  drawn  up 
for  both.  Regina  v.  The  Justices  of 
Cornwall,  414 

5.  A  certiorari  had  issued  to  bring 
up  an  order  of  sessions  confirming  an 
order  of  justices.  The  order  of  ses- 
aions  being  brought  up  on  return  was 


quashed,  but  the  order  of  justices  not 
being  returned  with  iti-r-Held,  that 
a  fresh  writ  of  certiorari  might  issue 
to  bring  up  the  order  of  justices. 

The  six  months  for  applying  for  a 
certiorari  to  bring  up  an  order  of  jus- 
tices which  has  been  appealed  against, 
and  confirmed  by  the  sessions,  run 
from  the  date  of  confirmittion,  and 
not  of  the  original  order.  Regina  v. 
Moriee,  585 

6.  On  motion  for  a  certiorari  to 
remove  into  this  Court  an  order  of 
sessions,  the  affidavits  alleged  that  the 
respondents  were  not  present  at  the 
sessions,  but  that  the  order  was  served 
upon  them  by  the  appellants,  with  a 
caption  stating  the  sessions  to  have 
been  held  before  J.  B.,  J.  J.,  and 
others,  &c.  and  that  notice  of  the  ap- 
plication for  the  certiorari  had  been 
served  on  the  said  J.  B.  and  J.  J., 
**•  who  were  two  of  the  justices  present 
at  the  sessions,  at  which  the  order 
was  made,  and  two  of  the  same  jus« 
tices  whose  names  appear  in  the  caption 
of  the  order."  The  order  with  the 
caption  was  annexed  to  the  affidavits: 
— Held,  sufficient  to  support  the  ap* 
plication.     Regina  v.  SevenoaAs,   595 


CHARGEABILITY. 

1 .  Where  an  order  of  justices  for  re- 
moving a  pauper  from  A.  to  B.  was, . 
on  appeal,  quashed  generally,  and  A. 
obtained  a  second  order  for  the  re- 
moval of  the  same  pauper  to  B.,  and 
at  the  trial  of  the  second  appeal  it 
was  proved  that  the  former  order  was 
quashed  for  want  of  a  statement  of 
chargeability  in  the  examinations,  the 
sessions  held  that  the  former  order 
was  on  the  merits,  and  conclusive 
between  the  parties: — 

Held,  that  the  sessions  were  wrong; 
for,  though  the  former  order  was 
quashed  on  the  merits,  yet  that  a  new 
state  of  things  bad  arisen,  which  were 
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not  affected  b j  the  former  order.  iZe- 
ffina  y.  Perrangabuloe^  16 

2.  The  notice  of  chargeabilitj  sent 
to  the  appellants  must  be  sent  bj  a 
majority  of  the  parish  officers  of  the 
respondent  parish. 

On  appeal  against  an  order  of  re- 
moral,  one  of  the  grounds  of  appeal 
was,  "  that  no  legal  or  sufficient  no- 
tice of  chargeability  had  been  giTen 
to  the  respondents." 

The  notice  sent  was  ngned  by  three 
overseers,  and  it  was  proved  in  evi- 
dence that  the  parish  officers  con- 
sisted, in  facty  of  four  overseers  >and 
two  churchwardens. 

The  sessions  having  held  the  notice 
sufficient,  and  confirmed  the  order 
of  removal,  this  Court  quashed  the 
order  of  sessions.  Re^/ina  v.  West- 
bury,  33 

3.  The  examinations  sent  with  an  or- 
der of  removal  contained  the  following 
statement  of  chargeability: — A.  F., 
the  pauper,  said,  '*  I  and  my  four 
children  are  now  chargeable  to  the 
parish  of  A."  J.  P.,  relieving  officer, 
said,  "  I  am  one  of  the  relieving  offi- 
cers of  the  B.  Union,  and  administer 
the  relief  ordered  for  the  paupers  of 
the  said  parish  of  A.  The  said  A.  F. 
and  her  four^children  are  now  charge- 
able to  that  parish:" — Held  an  in- 
sufficient statement  of  chargeability, 
as  not  shewing  that  the  pauper  had 
been  actually  relieved.  Reffina  v. 
Jffiffh  Bickingtan,  121 

4.  A  certificate  of  chargeability 
under  5  &  6  Vict.  c.  57,  s.  17,  is  re- 
quired to  be  signed  by  the  presiding 
chairman  of  the  board  of  guardians, 
and  sealed  with  their  seal,  and  counter- 
signed by  their  derk  or  person  acting 
as  their  clerk. 

A  ground  of  appeal  against  an  order 
of  removal  objected,  "  that  it  did  not 
appear  by  the  examinations  that  the 
certificate  was  signed  and  sealed^  ob 
required  by  the  etatuie,  by  the  pre- 
tiding  chairman:'*' — 


Hetd^  {Coieridge^  J.,  dimentiemie)^ 
that  this  ground,  though  iDfi^rmally 
stated,  was  sufficient  to  let  the  appel- 
lants into  the  objection,  that  there 
was  no  statement  of  the  certificate 
being  sealed,  asreqmred  by  ikestaiuie, 
t.  e,  with  the  seal  of  die  board  of 
guardians.      Regitut  v.  Farthinghoe, 

238 

5.  There  must  be  legal  evidence 
of  the  fact  of  the  chargeability  of  a 
pauper  to  the  removing  parish  in  the 
examinations  sent  with  an  order  of 
removal. 

And  a  statement  in  the  examina- 
tions»  that  a  pauper  is  chargeable  to 
the  parish,  though  coupled  with  a 
similar  statement  in  the  heading  of 
the  examinations,  was  held  insuffi- 
cient.    Regina  v.  Lid/ord^  244 

6.  The  examination  of  a  pauper 
stated,  "  I  am  unable  to  maintain 
myself,  and  am  now  residing  in,  and 
receiving  relief  from,  and  am  actually 
chargeable  to  the  township  of  B.:" 
— Held,  a  sufficient  statement  of 
chargeability.  Regina  v.  Great  Bolton, 

636 

CHILD. 

1.  The  Stat.  43  Eliz.  c.  2,  s.  7, 
provides  for  the  maintenance  of  poor 
persons,  not  able  to  work,  by  their 
father,  grandfather,  &c.,  being  of  suffi- 
cient ability. 

An  order  of  justices  at  petty  ses- 
sions, made  on  J.  M.,  for  the  main- 
tenance of  A.,  B.,  and  C,  his  three 
grandchildren,  directed  the  payment 
of  6«.  a  week  for  that  purpose,  "  for 
and  during  so  long  time  as  the  said 
A.y  B.,  and  C  shaU  be  chargeable  to 
the  parish  of  B. :" — 

Held,  that  the  order  was  bad  — 
1 .  Because  the  words  "  not  able  to 
work,"  used  in  the  statute,  and  the 
word  "  chargeable,"  in  the  order,  are 
not  ocmvertible  terms.  2.  Because 
the  adjudication  ought  to  have  been 
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made  with  respect  to  each  child  indi- 
viduallj.     In  re  Morten,  69 

.  See  Bastard. 

Order  of  Removal. 


CHURCHWARDEN. 
See  Parish  Officer. 

CLERK  OF  THE  PEACE. 

1.  The  57  Geo.  3,  c.  91,8. 1,  provid- 
ing for  fees  to  be  taken  by  clerks  of 
the  peace  in  counties,  empowers  the 
justices  at  quarter  sessions  to  tnake 
and  settle  a  table  of  such  fees,  which, 
when  so  made  and  settled,  shall  be 
subjected  to  the  approbation  of  the 
justices  at  the  ensuing  quarter  ses- 
sions, and  then  laid  before  the  Judges 
at  the  next  assizes  for  the  county,  for 
their  ratification  and  confirmation; 
and  empowers  them  from  time  to 
time  in  like  manner  to  make  other 
tables  instead  of,  or  in  addition  to,  the 
former,  which  are  to  be  approved,  ra- 
tified, and  confirmed  in  like  manner; 
and  provides  that  such  fees  shall  be 
the  only  fees  taken  by  the  clerks  of 
the  peace. 

Where,  under  this  statute,  a  table 
of  fees  has  been  made  at  one  quarter 
sessions,  approved  at  the  next,  and 
ratified  by  the  Judges  at  the  following 
county  assizes,  the  court  of  quarter 
sessions  has  no  power  to  interfere 
with  the  fees'  by  a  general  order,  but 
must  resort  to  .the  course  prescribed 
by  the  act. 

SembU,  that  the  sessions  have  no 
power  to  aholish  such  fees,  they  hav- 
ing been  sanctioned  by  act  of  Parlia- 
ment. Regina  v.  llie  Justices  of 
Somersetshire^  441 

2.  To  be  respondent  in  lunatic 
appeal. 

See  AvviRki^  2. 


COMMITMENT. 

1 .  The  Stat.  4  Geo.  4,  c.  34,  s.  3, 
give  summary  jurisdiction  to  magis- 
trates over  servants  in  husbandry, 
artificers,  calico-printer,  handicrafts- 
man, miner,  collier,  labourer,  or  other 
person  who,  having  contracted  with  a 
master,  shall  be  guilty  of  any  miscon- 
duct or  misdemeanour  in  the  execution 
of  their  service: — Held,  that  a  "de- 
signer," in  the  trade  of  a  calico- 
printer,  is  a  person  within  that  sta- 
tute; and  a  warrant  of  commitment 
under  the  3rd  section,  which  stated 
that  "  E.  O.  had  contracted  to  serve 
as  a  designer,"  without  using  any  of 
the  words  of  the  statute,  was  held 
sufficient.     In  re  Ormerod,  38 

2.  Where  a  warrant  of  commitment, 
under  stat.  4  Greo.  4,  c.  34,  s.  3,  does 
not  recite  any  conviction,  and  where  no 
conviction  is  returned,  it  must  appear 
in  the  commitment  that  the  magis- 
trate has  done  all  that  is  necessary  to 
make  the  conviction  lawful. 

Therefore,  a  warrant  of  commit- 
ment was  held  bad,  where  it  did  not 
clearly  appear  on  the  face  of  it  that 
the  witnesses  in  support  of  the  charge 
had  been  examined  in  the  prisoner's 
presence.     InreTordoft,  171 

3.  A  commitment  in  execution,  under 
the  4  Geo.  4,  c.  34,  s.  3,  stating  that 
complaint  had  been  made  against  E. 
C,  servant  to  C.  G.,  for  misconduct, 
&C.,  in  his  said  service,  was  held  in- 
sufficient, for  not  stating  the  nature  of 
the  service.     In  re  Copeslick,       181 

4.  A  return  to  a  habeas  corpus  made 
by  a  gaoler  in  the  case  of  four  prison- 
ers, A.,  B.,  C,  and  D.,  committed  to 
prison  under  4  Geo.  4,  c.  34,  s.  3, 
stated  that  the  prisoners  A.  and  B. 
were  detained  in  custody  under  a 
warrant  dated  &c.,  and  C.  and  D.  un- 
der a  similar  warrant  of  the  same  date. 
(The  return  set  out  the  warrants, 
which  were  in  the  present  tense,  "  I 
do  convict"). 
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That  afterwards,  and  whilst  the 
prisoners  were  in  custody  under  the 
said  warrants,  four  other  warrants 
were  delivered  to  him  for  the  commit- 
ment of  A.,  B.y  C,  and  D.,  respect- 
ively. (These  warrants  were  also  set 
out,  and  recited  the  offence,  &c.,  and 
oonviction  in  the  past  tense):  — 

Held,  that,  though  the  first  two  in- 
struments were  insufficient,  the  last 
four,  heing  merely  commitments  recit- 
ing convictions,  were,  as  such,  good 
upon  the  return  made  to  the  writ. 
In  re  Walker,  182 

5.  Warrants  of  commitment  under 
Btat.  4  Greo.  4,  c.  34,  s.  3,  which  do 
not  recite  a  conviction,  are  to  he  con- 
strued as  convictions,  and  everything 
necessary  to  shew  jurisdiction  must 
appear  on  the  face  of  them  to  have 
been  done  by  the  magistrate.  There- 
fore, a  warrant  of  commitment  re- 
citing, that,  "  whereas  J.  6.  was  duly 
brought  before  me  to  answer  the  said 
complaint,  and  I,  the  said  justice,  duly 
thereupon,  then  and  there,  in  the  pre-: 
eenee  ae  well  of  the  said  J,  J,  [com- 
plainant], as  of  the  said  /.  0.,  did 
examine  and  inquire  into  the  proofs 
and  allegations  of  the  said  parties 
touching  the  matter  of  the  said  com- 
plaint," &c.  was  held  bad,  as  it  did 
not  shew  that  the  witnesses  were  ex- 
amined on  oath,  or  in  the  presence 
of  defendant. 

Semble,  that  sach  warrants  should 
set  out  the  evidence  taken  before  the 
magistrates.     In  re  Gray,  354 

6.  Under  the  9  Geo.  4,  c.  69,  a 
conviction  adjudged  that  the  defend- 
ants should  enter  into  recognisances 
*'  that  each  of  them  should  not  offend 
again^  (omitting  the  word  "to"),  and 
was  confirmed  on  appeal.  On  motion 
to  discharge  the  defendants  under  a 
writ  of  habeas  corpus,  neither  the 
prosecutors  nor  defendants  having 
brought  up  the  conviction  by  certi- 
orari or  by  a  verified  copy — Held, 
that,  the  conviction  not  being  brought 


COMMITMENT. 

up,  (which  it  was  the  duty  of  the 
prosecutors  to  do),  the  commitment 
must  be  taken  to  contain  a  correct 
recital  of  the  conviction,  and  that  this 
Court  would  take  notice  of  defects  in 
the  conviction,  as  so  recited;  there- 
fore the  omission  of  the  word  "  so" 
being  a  defect  in  substanoe,  the  Court 
discharged  the  prisoners.  In  re  Bey- 
nolds,  51 

7.  Where  an  order  of  commitment, 
under  stat.  11  Geo.  2,  c.  19,  (for 
fraudulently  removing  goods  to  pre- 
vent a  distress  for  rent),  did  not  state 
that  a  compkint  in  writing  bad  been 
made  by  the  landlord,  his  bailiff,  agent, 
or  servant,  it  was  held  bad.  In  re 
Fuller,  .     284 

8.  The  Stat.  6  &  7  Vict.  c.  75,  re- 
citing a  convention  between  her  Ma- 
jesty and  the  King  of  the  Fraich, 
provides  for  the  mutual  delivering  up 
to  justice  persons,  who,  being  ac- 
cused of  certain  offences  therein  spe- 
cified, (inter  alia,  fraudulent  bankrupt- 
cy), committed  in  one  country,  shall 
be  found  within  the  territories  of  the 
other;  and  empowers  a  justice  in 
England,  upon  a  requisition  duly  made 
in  the  name  of  the  King  of  the 
'French,  and  signified  by  the  warrant 
of  the  Secretary  of  State,  &c.,  to  such 
justice,  to  issue  .his  warrant  for  the 
apprehension  of,  and  to  commit  the 
person  accused  to  gaol,  there  to  re- 
main until  delivered  pursuant  to  such 
requisition, 

A  Frenchman  was  committed  under 
the  above  statute  upon  a  chai^  of 
fraudulent  bankruptcy  committed  in 
France.  The  warrant  of  oommiu 
ment  directing  the  gaoler  to  keep  him 
in  custody  "until  he  shall  be  dis-- 
charged  by  due  course  of  law,**  was 
held  insufficient.     In  re  Besset,    337 

9.  A  warrant,  issued  by  a  justice 
of  Tipperary  for  the  apprehension  of 
J.  N.,  stated  that  he  "stands  in- 
dicted in  the  Peace  Office  of  the 
county,"  and  commanded  the  police 
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of  the  coniit;  to  apprehend  and  "him 
in  Mfe  euBtodj  keep,  so  that  jou  may 
have  his  body  before  her  Majesty's 
justices  of  the  peace  at  the  next  sea- 
sions,"  Sec: — Heldhudisa  the  words 
"Peace  Office"  were  without  definite 
meaning,  and  did  not  diaduse  in  what 
court  the  indictment  had  been  pre- 
ferred:— Held,  secondly,  that  a  ma- 
^strate  has  no  authority  to  order  the 
jtoliee  to  keep  a  prisoner  in  custody. 

SenAie,  that  the  warrant  was  bad 
for  not  stating  that  the  defendant  had 
not  Tet  appeared  or  pleaded.  In  r« 
Neibitt,  366 

10.  For  want  of  snreties.  See 
Gaol. 

COMPLAINT. 

1.  Where  it  appeared  by  affidarit, 
that,  on  an  appeal  against  an  order  of 
removal,  the  appellants  offered  evi- 
dence to  shew  that  no  complaint  had 
been  made  before  the  removing  jus- 
tices, (an  objection  taken  in  their 
gronnds  of  appeal),  but  that  the  ses- 
siooa  fefiised  to  hear  the  evidence  on 
the  ground  that  the  recital  of  the 
com^int  in  the  order  was  sufficient, 
this  Court  granted  a  mandamos  to 
compel  the  sessions  to  enter  coo- 
tinoances,  and  hear  the  appeal.  Re- 
gitia  T.  Jvttitei  of  Suttex,  438 

2.  Anorderfortheremovalofapau- 
per,  his  wife,  and  their  six  children,  re- 
cited that  it  was  made  itpon  complaint 
of  the  oveneeri  of  the  poor  of  the 
parish  of  B.,  and  adjudged  the  place 
of  the  last  legal  settlement  of  the 
pauper,  hia  wife,  and  their  six  children, 
to  M  in  the  parish  of  E.  The  ex- 
aminations sent  to  the  appellants  with 
the  order  included  a  copy  of  the  in- 
formation and  complaint  of  J.  S.  one 
of  the  oveneen  of  the  poor  of  6. 
(the  reapondent  parish).  It  was  ad- 
mitted, at  the  trial  of  the  appeal, 
that  the  application  of  J.  S.  wa*  made 
on  behalf  and  with  the  cooaent  of  the 
pariah  officers  of  B.  generally: — 
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Held,  that,  under  these  circum- 
stances,  the  complaint  was  sufficient 
to  found  the  order  of  removal.  Re- 
gina  v.  Bedingham,  1 05 

See  COMMITHENT. 

CONVENTION. 

See  COUHITHENT. 


CONVICTION. 

1 .  The  examination  into  a  complaint 
under  the  A  Geo.  4,  c.  34,  s.  3,  must 
be  taken  upon  oath. 

Therefore  a  conviction  stating  that 
"whereas  complaint  has  been  made 
before  me,  one  &c.,  on  oath;  and 
whereas  1  have  duly  examined  the 
proofs  and  allegations  of  both  the  said 
parties  touching  the  matter  of  the 
said  complaint  (not  stating  upon  oath), 
and  adjudge"  &c.,  was  held  bad, 
J»  re  Jonet,  3 

2.  A  local  act,  28  Geo.  3,  c.  64,  s. 
75.  prohibits  the  exposing  for  sale 
of  certain  goods  on  the  footway  of  a 
street,  under  a  penalty  of  I0«.;  and 
by  sect.  90,  the  justices  have  a  sum- 
mary jurisdiction  to  enforce  the  pay- 
ment of  the  penalty.  By  a  sub- 
sequent act,  34  Geo.  3,  c.  104,  inti- 
tuled "  An  Act  to  amend  and  enlarge 
the  former  act,"  the  section  iu  the 
first  set  creating  the  ofience  is  repeal- 
ed and  re-enacted,  with  this  difference, 
that  the  penalty  is  made  20s.  instead 
of  1 0«.  There  was  no  clause  in  the 
last  act  as  to  the  mode  in  which  the 
penalty  should  be  enforced: — Held, 
that,  as  the  first  act  was  repealed  by 
the  second,  the  justices,  having  grant- 
ed a  distress- warrant  for  the  purpose 
of  enforcing  payment  of  a  penalty  im- 
posed by  this  latter  act,  were  liable  to 
an  action  of  trespass.  Ward  r.  SU- 
veiuon,  162 

3.  The  4  Geo.  4,  c.  34,  s.  1,  does 
not  apply  where  the  offence  charged 

to  a  felony. 
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Therefore,  where  a  defendant  under 
that  ftatnte  was  convicted  bytwo  jna- 
tiees,  "for  that  he  the  said  W.  J.  did 
contract  with  T.  R.  G.,  as  a  scnrant 
in  husbandry,  and  hath,  in  hii  said 
service  and  employment,  been  guilty 
of  divers  misdemeanours,  in  that  he, 
the  said  W.  J.,  did,  on  &c.,  purloin  a 
quantity  of  barley  to  give  to  the  horses 
under  his  care,  contrary  to  the  ex- 
press commands  of  the  said  T.  R. 
6. :" — Held^  that  the  offence  charged 
here  was  a  felony  irrespective  of  the 
contract  of  service,  ana  that  there- 
fore a  conviction  under  the  statute 
was  invalid.    In  re  Jaeklin,         280 

4.  The  17  Geo.  3,  c.  56,  s.  10,  recit- 
ing that  materials  used  in  the  wool- 
len»  &c.  manufacture  are  frequently 
found  concealed  in  the  possession  of 
persons  who  have  received  the  same, 
knowing  them  to  be  purloined  or  em- 
beazled,  or  known  not  to  be  entitled 
to  dispose  of  the  same,  and  that  the 
discovery  of  such  purloiners,  &c.,  is 
full  of  difficulty,  &c.,  enacts,  that  any 
two  justices,  upon  complaint  that  any 
such  purbined,  &c  materials  are  con- 
cealed in  any  dwelling-house,  &c.  by 
their  warrant  to  cause  such  dwelling- 
house,  &c.  to  be  searched  in  the  day<« 
time,  and  if  any  such  materials  sus- 
pected to  be  purloined,  &c.,  shall 
be  found  therein,  to  cause  the  same, 
and  the  person  in  whose  house,  &c 
the  same  shall  be  found,  to  be  brought 
before  any  two  justices,  and  if  the  said 
person  shall  not  give  an  account  to 
the  satisfaction  of  such  justices  how 
he  came  by  the  same,  such  person 
shall  be  deemed  guilty  of  a  misde- 
meanour, and  punished  as  the  act 
directs.  * 

Sect.  14  enacts,  that  every  such 
person  not  producing  the  party  of 
whom  he  received  the  materials,  nor 
giving  a  satisfactory  account  how  he 
became  possessed  of  the  same,  shall 
for  the  first  offenoe  forfeit  £20,  one 
moiety  to  the  informer,  and  the  other 


to  the  poor  of  the  paiiab*  or  toA 
public  charity  as  the  justioes  shall  ap- 
point. 

The  58  Geo.  d,c.  51,  a.  1,  repeals, 
inter  alia,  an  act  passed  in  the  13 
year  of  Geo.  3,  intituled,  •*  An  Act," 
&c.  (setting  out  the  esact  words  of 
the  titleof  the  17  Geo.  3,  c.  56),  and 
provides  for  a  different  distribution  of 
thepenalties. 

llie  3  Geo.  4,  c.  23,  s.  2,  enacts, 
that,  in  all  cases  where  two  justices 
are  authorised  to  hear  and  determine 
any  complaint,  one  justice  may  do  so, 
and  issue  the  summons  requiring  the 
parties  to  appear  before  two  justices; 
and  provides,  that,  where  the  original 
complaint  shall  be  mad^  to  any  jus- 
tices different  from  those  before  whom 
the  same  shall  be  heard  and  deter- 
mined;  the  form  of  conviction  shall  be 
made  conformable,  and  according  to 
the  fact: — 

Held,  1.  That  it  is  not  neoessaiy 
that  a  conviction  under  the  17  Greo.  3, 
e.  56,  ss.  10  &  14,  should  state  that 
the  materials  found  in  the  possession 
of  the  defendant  were  found  in  his 
dwelhng-house,  or  concealed  therein, 
or  under  a  search-warrant,  the  word 
"  such  "  relating  to  the  nature  of  the 
article  found,  and  not  to  the  drcum- 
stances  under  which  it  is  found.  2. 
That  the  58  Geo.  3,  c.  51,  refer- 
ring to  the  subject-matter  of  the  17 
Geo.  3,  c.  56^  notwithstanding  the 
mistake  in  the  title,  the  intention  of 
the  l^slature  must  be  held  to  repeal 
the  17  Geo.  3,  c.  56,  and  the  incor- 
rect year  mnst  be  rejected.  3.  Where 
the  original  information  has  been 
taken  before  two  justioes,  and  a  con- 
viction made  by  two  difi^rent  justices, 
the  form  of  the  conviction  under  the 
3  Geo.  4,  c.  23,  s.  2,  should  be  in 
conformity  with  that  fact.  B0gma  v. 
JFil<»ek,  651 

See  CoMMiTif  KNT  ;  Gamb  ;  High- 
way; Peocbdbkdo. 


UKlTKUTlMnB, 
COSTS. 

1.  Right  to  enter  appeal  for,  after 
supersedeas.     See  Appeal. 

2.  Where  do  appeal  entered.     See 
Order  or  Sessions. 

3.  Bastardy     applicadona.       See 
Bastard. 

4.  Certificate  for.  See  Highway. 

5.  In  mandunua.      See   Manda- 
uva. 

6.  Practice  of  sessions,  as  to.    See 
Pkactick. 


CRIMINAL  INFORMATION. 

1 .  The  Court  will  not  grant  a  crimi- 
nal information  for  words  spoken  of  a 
magistrate,  imputiog  to  him  oppres- 
sion or  corruption  in  his  official  capa- 
d^;  unless  they  tend  to  provoke  a 
breatifa  of  the  peace,  or  unless  the 
words  are  spoken  of  him  at  the  time 
be  is  engaged  in  the  performance  of 
bis  doty,  so  aa  to  cause  an  obstmc- 
tiou  to  the  course  of  justice.  Ex  parte 
Duke  q/ Marlborough,  195 

2.  Upon  motion  for  a  criminal  in- 
formation against  overseers  of  the 
poor  of  a  parish  for  alleged  miscon- 
duct io  inducing  a  pauper  to  remove 
to  another  parish,  the  Court  refused 
the  application,  as  no  circumstances 
were  snewn  requiring  its  prompt  in- 
terference, and  left  the  parties  to  their 
remedy  by  indictment.  Bes/inav.Jen- 
tuHfft,  -188 

DATE. 

Of  Apprenticeship.    See  Settle- 
ment, I. 
Of  Birth.    See  Examination. 
Of  Belief.    <See  Relief. 

DEPOSmONS. 

The  statute  6  &  7  ^lU.  4.  c.  1 14. 
entitling  "  persons  held  to  bail,  or 
eommitted  to  prison,  for  any  offence 
i^ainst  the  lawi"  to  copies  of  the  de- 
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pontions  upon  nhich  they  hare  been 
held  to  bail  or  committ^  to  priBon, 
does  not  apply  to  the  case  of  prisoners 
committed  for  re-eiamiuation,  but 
only  to  those  who  have  been  fully 
committed  for  trial. 

The  deposition  of  ereiy  witness 
should  be  signed  at  the  time  when  it 
is  takea.  Regma  r.  Lord  Mayor  iff 
London,  41) 

DESIGNER. 

See  Commitment. 

DISTRESS. 
See  Action;    Highway;  Manda- 


.     EMANCIPATION. 
See  Examination, 

ESTOPPEL. 
I .  Parish  cannot  repudiate  acts  of  offi- 
cers representing  it.    See  Notice, 
I.  2.     Regina  t.  Leomneter,      60 

ESTREAT. 

See  Recoonhance. 

BVIDENCE. 

1.  Theexaminstion  of  T. (the  brother 
of  C),  stated,  "  I  believe  I  am  fifty- 
nine  years  old;  C.  was  my  siater, 
and  younger  than  me;  she  was  bom 
at  ¥.,  and  is  the  person  mentioned 
in  the  certificate  now  produced  aa 
having  been  baptized  at  Y.,  July  6th, 
1788: — Seld,  thai  this  eumination 
was  not  inadmissible,  though  T. 
appeared  to  be  speakiog  to  a  fact 
which  must  have  occurred  when  ha 
was  about  three  years  old. 

The  respondents,  at  the  trial  of  an 
appeal,  are  not  bound  to  call  all  the 
witnesses  examined  before  the  rcaaoT* 
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ing  justices;  it  is  sufficient  if  tbej  can 
make  out  a  piim4  facie  case  other- 
wise. Regina  v.  the  InhabitanU  of 
Telverio/i,  476 

2.  A  justice  has  no  power  to  issue 
a  summons,  calling  on  the  overseer  of 
a  parish  to  produce  the  rate  books  at 
petty  sessions^  for  the  purpose  of 
proving  that  a  pauper  has  been  as- 
sessed to  the  poor-rate;  and  service  of 
such  a  summons  on  the  overseer  will 
not  authorise  the  reception  of  second- 
ary evidence  of  the  contents  of  the 
rate  books.     Regina  v.  Orton,   567 

3.  Taken  in  prisoner's  presence. 
See  Commitment. 

4.  And  upon  oalh.  See  Commit- 
ment. 

5.  Necessity  of  setting  out  in  com- 
mitment.    See  Commitment. 

6.  The  examination  in  support  of  a 
settlement  by  estate,  alleged  that  let- 
ters of  administration  with  the  will 
annexed  were  granted  to  the  pauper, 
and  that  he,  as  administrator,  occu- 
pied the  estate*  &c.  The  letters  of . 
administration  were  produced  before 
the  removing  magistrate,  and  a  copy 
of  them  was  sent  to  the  appellants, 
with  the  examination,  but  the  fact  of 
their  production  was  not  stated.  This 
objection  being  taken  in  the  grounds 
of  appeal:  — 

Held,  that  it  sufficiently  appeared 
that  the  letters  of  administration  were 
produced  before  the  removing  magis- 
trate. Regina  v.  St.  Jnne*8,  West' 
minster,  608 

See  Commitment. 

EXAMINATIONS. 

1,  It  is  no  objection  to  an  order  of 
removal,  that  the  examination  upon 
which  it  is  founded  discloses  evidence 
(by  relief)  of  a  subsequent  settle- 
ment of  the  pauper  in  a  third 
parish. 

And,  therefore,  where  the  exami- 
nation stated  an  acknowledgment  of  a 


settlement  in  S.,  the  appellant 
by  relief,  and  a  subsequent  acknow- 
ledgment by  relief  in  C,  and  the  ses- 
sions refused  to  enter  into  the  question 
of  the  settlement  in  S.,  on  the  ground 
that  they  were  concluded  by  the  state- 
ment of  a  subsequent  settlement  in 
C,  and  therefore  quashed  the  order 
of  removal,  this  Court  quashed  the 
order  of  sessions.  Regina  v.  Wkit- 
wiek,  22 

2.  The  copy  of  examinations  sent 
with  an  order  of  removal  should  con- 
taiu  every  thing  necessary  to  shew 
that  each  examination  was  taken  by 
persons  having  proper  jurisdiction, 
and  the  copy  sent  by  the  respondents 
to  the  appellants  is  to  be  presumed 
to  be  a  correct  one. 

A  copy  of  examinations  was  seut 
in  the  following  form :  — ^The  examina- 
tion of  S.  S.,  the  pauper,  taken  upon 
oath  before  us,  two  justices  in  and  for 
the  county  of  W.,  who  upon  her  oath 
saith,  &c.  (stating  the  evidence). 
Taken  and  sworn  before  us,  this  31st 
of  December,  1842.  William  Dickens^ 
H.  Tawnsend."  Then  followed^  on 
*  the  same  sheet  of  paper — "  The  ex- 
amination of  P.  R.,  of  &c.  who  upon 
oath  saith,  &c.  (stating  the  evidence). 
Taken  and  sworn,  this  3 1st  day  of 
December,  1842,  before  us,  William 
Dickens,  H.  Townsend : "  — 

Held,  insufficient,  there  being  no- 
thing to  connect  the  two  examinatioiiSy 
BO  as  *to  shew  that  the  latter  was 
tak^n  by  persons  having  authority  to 
administer  an  oath. 

It  is  sufficient  that  an  order  should 
adjudicate  generally,  that  an  illegiti- 
mate child,  under  sixteen,  is  settled 
in  A.,  (the  parish  where  its  mother 
is  settled),  without  stating  the  fact 
that  that  settlement  is  derived  from  its 
mother.  Regitia  v.  jSAtp^/oii-ic/ioii- 
Staur,  302 

3.  The  examination  of  J.  M.,  the 
pauper's  husband,  on  which  the  order 
for  the  removal  of  the  pauper  and  her 
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cfaiidren  was  foQDdecl,  was  headed  as 
taken  "  touching  the  place  of  his  law- 
ful settlement."  The  other  examina- 
tions purported  to  be  taken  *'  at  the 
time,  place,  and  in  manner  aforesaid: 
— Held,  that  the  examinations  were 
sufficiently  taken. 

The  examination  of  the  overseer 
stated,  that  he  ''had  made  diligent 
search  and  inquiry,  with  the  object  of 
discovering  whether  J.  M.  had  any 
legal  settlement,  and  had  not  been 
able  to  discover  that  the  said  J.  M. 
had,  by  his  own  act,  or  the  act  of 
his  parents  or  their  ancestors,  or 
otherwise,  acquired  any  settlement:" 
'^-Held,  that  such  statement  was 
sufficient,  and  that  the  precise  nature 
of  the  inquiries  need  not  be  stated  ; 
and  that  it  was  not  necessary  to  ne- 
gative the  birth  of  J.  M.  in  Scotland, 
Ireland,  or  the  Islands.  Regina  v, 
Leeds,  257 

4 .  An  order  was  made  for  the  removal 
of  a  pauper  to  Y.,  upon  examinations 
which,  after  shewing  T.  to  be  his 
mother's  birth  settlement,  contained 
the  following  statement  by  his  father: 
— "I  was  born,  I  believe^  in  London, 
but  in  what  parish  I  never  knew:" 
— Held,  that  these  examinations  did 
not  throw  upon  the  removing  parish 
the  necessity  of  making  further  in- 
quiry into  the  father's  settlement,  and 
justified  the  order  of  the  removal  to 
that  of  the  mother. 

The  examination  of  T.  (the  brother 
of  C,  the  mother)  stated,  **I  believe 
I  am  fifty-nine  years  old;  C.  was  my 
sister,  and  younger  than  me;  she  was 
born  at  Y.,  and  is  the  person  men- 
tioned in  the  certificate  now  produced 
as  having  been  baptized  at  Y.,  July 
6th,  l7SS"—Held,  that  this  exami- 
nation was  not  inadmissible,  though  T. 
appeared  to  be  speaking  to  a  fact  which 
must  have  occurred  when  he  was  about 
three  years  old. 

The  respondents,  at  the  trial  of  an 
appeal,  are  not  bound  to  call  all  the 


witnesses  examined  before  the  removing 
justices;  it  is  sufficient  if  they  can 
make  out  a  prim&  facie  case  otherwise. 
Regina  v.  Tehertoft,  476 

5.  An  order  for  the  removal  of  a 
pauper  from  L.  to  M.  was  made  upon 
an  examination  which  stated  that  he 
had  never  gained  a  settlement  in  his 
own  right;  that  his  father,  who  died 
when  the  pauper  was  twenty-seven 
years  old,  was  an  acknowledged  parish- 
ioner of  M.  at  the  time  of  nis  death, 
and  about  half  a  year  before  his 
death  received  relief  from  M.  while 
residing  in  L: — 

Held,  that  the  examination  dis- 
closed sufficient  prim&  facie  evidence 
of  the  pauper  being  settled  in  M.,  and 
that  it  was  not  necessary  to  negative 
in  it  the  fact  of  his  having  been  eman- 
cipated at  the  time  when  his  father 
received  the  relief  from  M.  Regina 
V.  LilleehaU,  579 

6.  An  order  for  the  removal  of  an 
illegitimate  child  was  made  upon  the 
examination  of  C.  H.,  who  stated, 
*'  I  am  the  mother  of  T.  H.  the  pau- 
per. In  or  about  the  year  1833,  he 
was  bom,  out  of  wedlock,  in  P:" — 

Held,  insufficient,  as  the  pauper,  if 
bom  after  the  passing  of  the  4  &  5 
Will.  4,c.  76,  (14  August,  1834),  by 
section  71^  would  have  the  settlement 
of  his  mother,  instead  of  the  birth 
settlement  which  he  would  have  had 
before  that  act;  and,  therefore,  that 
it  ought  to  have  been  ascertained 
whether  or  not  he  was  bom  on  or 
before  that  day.  Regina  v.  8t,  PavTe, 
Covent'Garden,  617 

Examinations  and  Grounds  of 
Appeal.    In  particular  Cases. 

Apprenticeship,    10,    117,    151, 

161,  377,  387. 
Bastard,  617. 
Birth,  387,  476. 
Chargeability,  16,  53,  121,  238, 

244,  445. 
Complaint,  438. 
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GAME. 


Dbritatitk  Sbttlemknt,  476.  .    I 

Documents,  608. 

Emancipation,  576. 

Eyidence,  608. 

HsADiNO,  230,  257. 

Hiring  and  Seryice,  20,  90,  105, 

167. 
Husband  and  Wife,  257. 
Inquiring  into  Settlement,  257, 

476. 
Particularity,  247,  571. 
Payment  of  Rates,  188,  612. 
Production  of  Evidence,  608. 
Relief,  22,  105. 
Renting  Tenement,  5,   10,   186, 

397,  400,  485. 
Several  Settlements,  387,  476. 
Signature,  64. 
Subsequent  Sett;lement,  22. 

And  see  Settlement. 


FOREIGNER. 
See  Commitment. 

FRIENDLY  SOCIETY. 

The  sue.  10  Geo.  4,  c.  56,  (Friendly 
Societies  Act),  provides  for  the  estah- 
lishment  of  societies  for  raising  funds 
for  the  "  mutual  relief  and  mainten- 
ance of  the  members,  their  wives, 
children,  or  other  relations,  in  sick< 
ness,  infancy,  advanced  age,  widow- 
hood," &c.  The  Stat  4  &  5  Will. 
4,  c.  40,  s.  2,  reciting  the  above, 
extends  its  provisions  to  "  any  other 
purpose  which  ia  not  iUegal: — *^ 

Held,  that  these  words  are  to  be 
understood  with  relation  to  purposes 
ejusdem  generis  vnth  those  specified 
in  the  former  part  of  the  section;  and, 
therefore,  that  a  society,  having  for  its 
object  the  loan  of  money  to  its  mem- 
bers, but  not  by  way  of  charitable 
relief,  (though  not  constituted  under 
the  provisions  of  the  Loan  Societies 
Acts),  was  not  within  the  intent  and 
meaning  of  the  above  statutes,  so  as  to 


require  the  justiees  to  enforce  com* 
plianoe  with  the  award  of  arbttFstOES, 
provided  by  its  rales  in  ease  of  dis- 
pute.    Regima  ▼.  SAartridffe,  56 

GAME. 

« 

1 .  An  infonnation  under  the  Game 
Acts,  (I  &  2  Will.  4,  c.  32,  s.  30» 
and  6  &  7  WiU.  4,  c.  65,  s,  9.) 
was  stated  to  be  by  ^  O.  M.,  a  cre- 
dible witness,  and  contained  Uie  fiil- 
lowing  allegation  in  the  body  of  it: — 
*^Ana  the  said  infonnation  having 
also  been  verified  on  the  oath  of 
W.  A.,  another  credible  witness." 
The  jurat  was,  **  exhibited  by  Sir 
O.  M.,  and  sworn  before  me/'  &c. 
It  was  signed  by  Sir  O.  M.  and 
W.  A.  It  was  proved,  by  parol  evi- 
dence, that  W.  A.  swore  to  the  chaige 
at  the  time  the  infonnation  was  laid, 
but  there  was  no  separate  depositioii 
by  W.  A.  as  to  the  diarge.  The 
charge  was  afterwards  heard  before 
two  magistrates,  when  the  defendant 
save  evidence,  on  ^idi  he  was  in- 
dicted for  perjury: — Held,  that  there 
did  not  appear  to  have  been  any  soffi- 
dent  deposition  to  the  cha^  at  the 
time  the  information  was  laid;  there- 
fore the  defendant  was  entitled  to  be 
aoqnitted,  on  the  ground  that  the 
magistrates  who  heard  the  charge 
act^  without  jnrisdictioii.  Begam 
V.  Seotton,  27 

2.  A  conviction  under  the  9  Geo.  4, 
c.  69,  8.  1,  (Night  Poachij^  Act), 
must  allege,  that  the  defendants  by 
night  were  in  certain  land  for  the  par- 
pose  of  taking  game  (and  sembU^  by 
night)  in  such  land.  It  is  not  effi- 
cient to  follow  the  precise  words  of 
the  statute. 

Therefore,  in  an  action  of  tfesfiass 
against  justices,  where  they  justified 
the  imprisonment  of  the  plaintiif 
under  a  conviction  which  stated,  in 
th^  words  of  the  statute,  that  he  and 
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three  odiem  did,  by  night,  ankwAdl  j 
enter  certain  land  with  a  net  for  the 
purpose  of  taking  game,  to  wit,  &c., 
it  was  held  insufficient,  though  the 
plea  alleged,  that  they  did  by  night 
enter  the  land  for  the  purpose  of 
taking  game  by  night  in  the  said 
landi 

SemhUf  that  there  is  a  distinction 
as  to  tiiis  between  summary  convic- 
tions and  misdemeanours  under  sect.  9 
of  the  statute. 

Where  an  act  is  made  punishable  by 
monnittry  conviction,  which  act  may  be 
lawful  if  done  under  certain  circum- 
stances, such  circumstances  should  be 
negatived  in  the  conviction.  Fletcher 
V.  Calthrap,  529 

See  Conviction. 

GAOL. 

The  6  Geo.  1,  c.  19,  s.  2,  reciting 
that  '*  vagrants  and  other  criminals, 
offenders,  and  persons  charged  with 
small  offences,  are,  for  such  offences, 
ot/br  want  of  eureties,  to  be  com- 
mitted to  the  county  gaol,  it  being 
adjudged  that,  by  law,  the  justices 
of  the  peace  cannot  commit  them  to 
any  ether  prison  ibr  safe  custody,'* 
enacts,  that  such  persons  may  be  com- 
mitted either  to  the  common  ^ol  or 
house  of  correction,  as  the  justices  in 
their  judgment  shall  think  proper. 

The  4  Geo.  4,  c.  64,  provi<fin«:  for 
the  cksstfioation  of  oflfenders,  enacts, 
(s.  5),  *'That,  where  tiie  house  (k 
correction  and  gaol  are  parts  of  the 
same  bnilding,  or  inclosed  in  the  same 
boundary  wall,  and  under  the  same 
keeper  and  visiting  justices,  the  classi- 
fication in  the  whole  of  such  build- 
ings, and  not  in  each  part  separately, 
required  by  the  act,  shall  be  carried 
into  effect:" — 

Held,  that  the  effect  of  the  stat. 
6  Geo.  1  was  to  make  a  house  of  cor- 
rection a  public  prison  for  the  custody 
of  offenders;  and  that  a  commitment 


by  justices  to  a  house  of  correction, 
(regulated  according  to  the  provisions 
of  the  4  Geo.  4),  for  not  finding  sure- 
ties to  keep  the  peace,  was  a  valid 
commitment.     In  re  Jston,  73 

GROUNDS  OF  APPEAL. 
See  Examination. 

GUARDUN. 

A  parish  forming  part  of  a  union 
under  4  &  5  Will.  4,  c.  76,  contained 
two  churchwardens  and  two  overseers. 
A  notice  of  appeal  signed  by  the  two 
overseers  and  a  guardian  of  the  parish 
was  held  bad,  as  not  being  signed  by 
a  majority  of  the  parish  officers;  guard* 
ians  not  being  parish  officers  for  such 
purpose.  Retina  v.  I%e  Jtutieea  of 
Surrey,  124 

HABEAS  CORPUS. 

The  right  to  a  habeas  corpus  is  by 
the  common  law,  and  not  created  by 
statute.    In  re  Beseet,  -    337 

HIGHWAY. 
I.  Costs. 

1.  The  sUt.  5  &  6  Will.  4,  c.  50,  s. 
95,  enacts,  that,  in  an  indictment  for 
the  non-repair  of  a  highway,  "the 
costs  of  the  prosecution  shall  be  di- 
rected by  the  Judge  of  assize,  before 
whom  the  indictment  is  tried,  or  the 
justices  at  sessions,  to  be  paid  out  of 
the  highway  rate." 

An  indictment  under  this  statute 
was  tried  at  the  assizes,  the  defendants 
were  found  guilty,  and  the  Judge 
thereupon  made  a  verbal  order  for  the 
costs  of  the  prosecution.  A  bill  of 
costs  was  sent  to  the  defendants,  ^but 
was  never  taxed.  The  recognisances, 
having  been  respited  from  time  to 
time,  were  ultimately  discharged,  and 
an  application  was  made  to  the  Judge 
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who  tried  the  case  to  enforce  his  order 
for  the  costs,  but  he  declined  to  inter- 
fere. 

This  Court  refused  to  grant  a  man- 
damus to  the  surveyor  of  the  parish 
to  pay  the  costs,  their  amount  not 
having  been  ascertained. 

Sembfe,  the  amount  of  costs  should 
be  ascertained  by  the  Judge  who  tries 
the  case  at  the  assizes  or  sessions,  or 
by  the  officer  of  the  Court  under  his 
direction,  at  or  immediately  after  the 
trial.     Regina  v.  Clarke  143 

2.  By  the  1 3  Geo.  3,  c.  78,  s.  64,  the 
Court  before  whom  any  indictment  is 
tried  for  not  repairing  highways,  is 
empowered  to  award  costs  to  the  pro- 
secutor, if  it  shall  appear  to  the  Court 
that  the  defence  to  such  indictment 
was  fnyolous. 

By  the  43  Geo.  3,c.  59,  s.  1,  *<  the 
penidties,  forfeitures,  matters  and 
things  in  the  former  act  contained 
relating  to  highways  are  extended,  as 
far  as  the  same  are  apphcable,  to 
county  bridges,  as  if  the  same  were 
therein  repeated  and  re-enacted." 

The  13  Geo.  3,  c.  78,  is  repealed 
by  the  5  &  6  Will.  4,  c.  50;  which, 
by  sect.  98,  empowers  the  Court  be- 
fore whom  any  indictment  shall  be 
preferred  for  not  repairing  highways 
to  award  costs  to  the  prosecutor, 
where  the  defence  appears  to  be  fri- 
volous. Sect.  5  provides  that  the 
word  **  highways"  shall  include  fall 
bridges  "  not  being  county  bridges J^ 

To  an  indictment  for  the  non-repair 
of  a  county  bridge,  the  defendants 
pleaded  that  a  particular  hundred  was 
liable  to  repair  it.  The  jury  found 
the  defendants  guilty,  and  the  Judge 
who  tried  the  case,  thinking  the  de- 
fence frivolous,  gave  a  certificate  for 
costs :  — 

Held,  that,  although  the  5  &  6 
Wilf.  4,  c.  50,  did  not  apply  to  coun- 
ty bridges,  and  repealed  the  13  Geo. 
3,  c.  78,  yet,  that  the  43  Geo.  3,  c. 
59,  incorporated  the  latter  act,  and 


kept  alive  the  power  in  the  Judge  of 
granting  the  certificate  for  coats.  Re- 
gina V.  Merionethshire,  3 1 6 

3.  Where,  in  an  indictmentagaipst  a 
township  for  the  non-  repair  of  a  high- 
way for  carriages,  the  defendants  were 
acquitted  on  the  gronnd  that  it  wu 
not  such  highway  for  carriages,  as 
stated  in  the  indictment:  — Held,  that 
the  prosecutor  was  not  entitled  to 
costs  under  5  &  6  Will.  4,  c.  50,  s. 
95,  and  the  Court  set  aside  the  Judge's 
certificate. 

SecL  95  does  not  attach  where  the 
way  indicted  is  not  proved  to  be  a 
highway.     Reginay.  Heanor,      466 

II.  Surveyor. 

1 .  At  a  special  session  for  the  high- 
ways, an  order  was  made^  redting  a 
jcomplaintby  the  surveyor,  under  stat. 
5  &  6  Will.  4,  c.  50,  that  the  owner 
had  refused  and  neglected  to  cot, 
prune,  or  plash  certain  hedges, 
*' whereby  the  sun  and  wind  were  ex- 
cluded from  a  certain  carriage-way  or 
cart-way  contrary  to  the  statute,"  &c; 
that  the  owner  had  appeared,  and  the 
offence  was  proved;  and  the  justices 
did  thereby  order  the  owner  **to  cause 
the  said  hedges  to  be  cut,  pruned,  or 
plashed,  and  the  said  obstruction  com- 
plained of,  to  the  injury  or  damage  of 
the  said  highway,  removed  within  ten 
days  from  the  service  hereof." 

The  order  was  served  on  the  owner, 
who  cut  some  part  of  the  hedge,  but 
the  surveyor,  thinking  the  order  was 
not  properly  obeyed,  summoned  him 
before  two  justices,  who  imposed  a 
penalty  on  him,  and  aAer  ten  days  the 
surveyor  himself  cut  the  hedge: — 

Held,  1.  That  the  order  was  bad  in 
part,  because  it  did  not  specify  in 
what  manner,  or  to  what  extent,  the 
owner  was  to  cut  the  hedge;  but  that 
it  would  have  been  good  if  it  had  di- 
rected the  owner  to  cut  the  hedge  in 
such  a  manner  that  the  highway  might 
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not  be  prejudiced  by  the  shade  thereof, 
and  the  sun  and  wind  not  excluded  from 
it.  2.  That  the  order  was  good  in  part, 
80  as  to  justify  the  surveyor  in  cutting 
the  he<^es,  in  order  to  remove  any 
actual  obstructions  to  the  highway 
from  the  branches  of  the  thorns  and 
bushes;  but  that,  so  far  as  relates  to 
•the  trees,  the  order  was  defective,  be- 
cause it  did  not  negative  that  they 
were  planted  for  ornament,  or  shelter 
to  a  hop'ground,  &c.,  which  trees  are 
excepted  in  the  65th  section  of  the 
act;  and  that,  therefore,  a  new  trial 
should  be  awarded  to  inquire  whether 
the  surveyor  did  more  than  he  was 
entitled  to  do  by  the  valid  part  of  the 
order.  3.  The  order  stated,  that  A.  B., 
being  the  owner  of  a  certain  farm,  had 
neglected  to  cut,  &c.  the  trees  and 
hedges  on  his  said  farm,  and  which 
were  on  the  side  of  the  carriage-way, 
&c.: — Held  a  sufficient  statement, 
that  A.  B,  was  owner  of  the  land  next 
adjoining  the  carriage-way.  Jenney 
V.  Brook,  323 

2.  Under  the  5  &  6  Will.  4,  c.  50,  a 
surveyor  of  highways  may  enter  on 
adjoining  lands,  and  cut  drains  there- 
in, without  tendering  amends  for  the 
damage  caused  thereby;  and  trespass 
will  not  lie  against  him  for  so  doing, 
the  tendering  of  amends  not  being  a 
condition  precedent  or  concurrent; 
and  the  surveyor  is  not  bound  to  have 
the  amount  of  damages  and  compen- 
sation ascertained  within  twenty-one 
days  after  the  injury  is  committed. 

The  amount  of  compensation  to  be 
paid  can  be  settled  only  by  the  justices 
at  a  special  session  for  the  highways. 
Peters  v,  Clarhon,  519 

III.  Turnpike. 

1 .  A  local  act,  (53  Geo.  3,  c.  xcii), 
intituled  "  An  Act  for  amending  the 
roads  and  highways  in  W.,"  contained 
some  provisions  relating  to  highways 
not  turnpike,  and  others  reUting  to 


turnpike-roads.  By  s.  20  the  com- 
missioners were  empowered  to  erect 
gates,  bars,  &c.,  in,  upon,  or  across 
any  roads,  &c.;  by  s.  22,  to  take  tolls; 
and  by  s.  39,  to  mortgage  such  tolls 
for  the  purposes  of  the  act.  By  s. 
93  the  act  was  to  expire  in  twenty-one 
years,  (1834). 

The  General  Turnpike  Act,  (8  Geo. 
4,  c.  126),  (1822),  by  s.  4,  extends 
its  provisions  to  all  turnpike  acts  then 
.  in  force;  s.  41  enacts,  that,  if  any 
person  shall  fraudulently  or  forcibly 
pass  through  any  eueh  toll-gate  with 
any  horse,  &c.,  whereby  the  payment 
of  the  toll  shall  be  evaded,  he  shall 
forfeit  any  sum  not  exceeding  5/.; 
s.  141  empowers  justices,  upon  con- 
viction of  the  offence,  to  issue  their 
warrant  for  levying  the  penalties  by 
distress  and  sale  of  the  goods  of 
the  offender;  and  provides,  that  one 
moiety  of  the  penalty  shall  be  paid  to 
the  treasurer  to  the  commissioners  of 
the  road  on  which  eueh  offence  shall 
have  been  committed;  and  s.  148 
authorises  the  use  of  the  forms  given 
in  the  schedule,  in  which  is  a  form  of 
conviction,  and  provides,  that  no  ob- 
jection shall  be  made  in  any  proceed- 
ings for  want  of  form. 

By  the  4  &  5  Will.  4,  c.  10,  s.  1, 
(1834),  all  acts  of  Parliament  for 
making,  amending,  and  repairing  any 
turnpike-roads  in  Great  Britain,  which 
would  expire  in  that  and  the  next  ses- 
sion, are  continued. 

J.  B.  was  convicted  before  two  jus- 
tices, for  that  he,  at  the  parish  of  C, 
on  the  turnpike  road,  did  unlawfully, 
&c.  pass  through  a  certain  toll-gate 
there  situate,  and  being  under  the 
authority  of  the  53  Geo.  3,  whereby 
the  payment  of  the  toll  was  evaded. 
The  conviction  concluded  thus:  — 
"  We  do  adjudge  that  the  said  J.  B. 
hath  forfeited  for  the  said  offence  the 
sum  of"  &c. 

Payment  of  the  penalty  being  re- 
fused, the  justices  issued  their  war- 
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nnt,  redtiDg,  "  that  J.  B.  had  been 
convicted,  for  that  he,  at  the  pariaA 
ofC^  did  unlawfullj,  Sk.  pass  throngh 
a  certain  toll-gate  there  tituale ;"  and 
thereby  directed  a  distress  for  the 
penalty,  and  that  one  moiety  thereof 
ahoold  be  paid  to  the  treasurer  to  the 
commiasioDerB  for  amending  the  roade 
and  Mglaeatft  in  W. 

In  an  action  of  trespass  against  the 


Htld,  1.  That  the  local  act  was  one 
of  tboae  eontinned  by  the  4  &  5  Will. 

4,  c.  10.  2.  That  the  condctioo,  fol- 
lowing the  form  g^Teo  by  the  statute, 
was  sufficient.  3.  That  there  was 
no  material  rariance  between  the  war- 
ntat  and  oonriction  aa  to  the  sitnation 
of  the  toll-gate.  4.  That  the  S3  Geo. 
3,  c  zcii,  being  incorporated  in  the 
3  Geo.  4,  c.  126,  the  warrant  in  the 
description  of  the  t<^'^:ate  snffidently 
stated  an  offence  within  those  statutes. 

5,  That  the  appropriation  erf'  a  moiety 
of  the  fine  to  tbe  treasurer  to  the  com~ 
niissioaers  of  tbe  io«ds  in  W.  gene- 
rally was  rightly  made.-,  6.  That  no 
demand  of  tlie  penalty  was  necessary 
l>efore  issning  the  distress-warrant. 
BarnwT.  White,  504 

2.  By  a  local  tnmpikeict,  (4  Vict, 
c.  zx,  s.  8),  tolls  are  made  payable  on 
horses.  By  section  1 1  it  is  provided 
that,  "except  as  hernnafter  provided 
to  die  oontrary,"  only  oat  foil  toll 
ahaU  be  payable  lor  horses  passing 
and  repassing  once  in  the  same  day. 
By  section  12  "all  horses,  &c.  except 
horses  or  cattle  drawing  any  stage- 
coach, waggon,  or  other  Bt«ge  car- 
riage," returning  the  same  dav,  shall, 
oo  the  production  of  a  ticket  denoting 
payment,  pass  toll  iree.  By  section 
13,  no  horse  which  shall  have  naid 
the  toll  once,  shall  be  permittea  to 
return  toll  free  when  drawing  "another 
or  different  waggon,  wain,  cart,  or 
other  such  carriage."  By  section  14, 
horses  drawing  any  post-chaise,  or 
other  carriage  traveUing  for  hire,  shall 
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pay  as  often  aa  a  new  hiring  takes 
place.  Section  15  providea  ttiat  no 
additional  toll  shall  be  payable  in 
respect  of  any  stage-coach  which  shall 
be  freed  by  anch  ticket  on  account  only 
of  their  conveying  other  passei^ets, 
or  of  the  bi»-ses  or  cattle  drawing  the 
same  having  been  changed: — 

Held,  that,  in  respect  of  the  saoie 
horses  passing  through  the  tolt^ate 
with  a  stage-roach,  and  rMuming  tbe 
same  day  with  a  different  stage-coadi 
ami  passengers,  only  a  single  toll  for 
each  horse  was  payable,  Uie  horaea 
and  both  ooochea  belonging  to  the 
same  proprietor.     Ekin  v.  Flay,  561 

3.  The  4  &  5  Vict.  c.  59,  s.  1,  (re- 
citing the  5  &  6  WilL  4,  c.  50).  em. 
powers  justices,  at  any  tpeeial  temomt 
for  the  highways,  io  case  the  fuods  of 
any  turnpike  trust  are  insufficient  for 
the  repair  of  the  turnpike  roads 
within  any  parish,  "to  ia^aire  into 
the  condition  of  the  roads  within  such 
trust,  and  to  ascertain  the  length  of 
the  roads  within  such  parish,  and 
how  much  thereof  is  turnpike  road. 
And  if  it  shall  appear  to  them  expe- 
dient so  to  do,  then  to  order  wbat 
portion  of  the  rate  or  assessment 
levied  or  to  be  levied  by  virtue  of  tbe 
said  recited  act  shall  be  paid  by  tbe 
parish  surveyor  to  the  trust,  to  be 
laid  oot  in  the  repair  of  the  part  of 
the  turnpike  road  within  that  parish." 

An  order,  purporting  to  be  made 
at  a  special  sessions  of  the  highways 
holden  at  B.,  in  and  for  the  diviston 
of  the  hundred  of  0.,  in  tbe  county 
of  H.,  by  two  justices  of  tlie  county 
of  H.  string  in  and  for  the  said  di- 
vision, directed  the  surveyor  of  the 
the  parish  of  B.  to  pay  the  sum  of 
£9,  5«  ,  being  the  proportion  of  the 
rate  to  be  levied,  by  virtue  of  the  5 
&  0  Will.  4,  to  the  commiasioners  of 
a  certain  trust:" — 

Held,  I ,  that  the  order  was  insnffi-    ' 
dent,  aa  it  did  not  appear  that  the 
parish  of  B.  was  situate  within  tbe 
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sessional  division.  2.  That  it  was 
not  necessary  to  state  in  the  order 
the  proportion  of  the  rate  to  he  paid. 
3.  Nor  to  specify  out  of  what  par^ 
ticular  rate  the  payment  was  to  he 
made.  4.  That  the  special  sessions 
mentioned  in  the  4  &  5  Vict.  c.  59, 
8.  1,  mean  such  special  sessions  as  are 
held  hy  annual  appointment  under 
the  5  &  6  Wai.  4,  c.  50,  s.  45.  Re- 
ffina  ▼.  Morice,  585 

4.  The  4  &  5  Vict.  c.  59,  s.  1,  em- 
powers  justices  to  adjudge  and  order 
the  payment  of  a  portion  of  the  high- 
way rate  in  any  parish  for  the  repairs 
of  the  turnpike  road .  in  such  parish. 
Sect.  3  gives  a  right  of  appeal  to  the 
quarter  sessions,  if  notice  is  given 
within  six  days  after  such  order,  judg- 
ment, or  determination  shall  he  so 
made  or  given  as  aforesaid: — 

Held,  that  the  appeal  must  he 
made  within  six  days  ufter  the  order 
was  made  at  the  special  sessions, 
without  reference  to  the  time  when 
the  order  was  served  on  the  appellant. 
Reffina  v.  the  Ju$tieei  of  DerbyMre, 

645 
See  Appeal. 

Mandamus. 

Notice. 

Rate. 

Sessions. 

HOUSE  OP  CORRECTION. 
See  Gaol. 

HUSBAND  AND  WIFE. 
See  Order  of  Removal,  3. 

INDENTURE. 

See  Settlement,  I. 

INDICTMENT. 

1.  Power  of  Sessions  to  quash.     See 

Sessions. 

2.  Under  Highway  Acts.  See  High- 

way. 


INFORMATION. 

Under  Game  Act,  1  &  2  Will.  4,  c. 
32,  s.  30,  p.  27.     See  Game. 


JURAT. 

1.  In  Depositions  under  G«me  Act,  1 
&  2  Will.  4,  c.  32,  s.  30,  p,  27.  See 
Gams. 

2.  In  affidavit.    5m  Affidavit. 


JURISDICTION. 

See  Ezaminationb. 
Mandamus. 
Recognisances. 
Sessions. 


JUSTICE. 

1 .  Words  spoken  of,  in  performance  of 
hb  duty.  See  Criminal  Infor- 
mation. 

2.  Description  of  county   in  order. 

See  Order. 

3.  Of  horoQgh — no  jurisdiction  to  re- 
move to  County  Lunatic  Asylum. 
See  LiTNATic. 

4..Noticeof  Action  to.    See'ScmcE. 

* 
LUNATIC. 

1.  The  9  Geo.  4,  c.  40,  s.  38,  em- 
powers justices  to  order  the  removal 
of  insane  paupers  to  the  oonnty  luoa* 
tic  asylum,  ^'  and  if  no  euch  county 
lunatic  asylum  shall  have  been  estab- 
lished, then  to  some  public  hospital, 
or  some  bouse  duly  licensed  for  the 
reception  of  insane  persons:" — Held, 
that  this  did  not  justify  an  order  of 
Middlesex  justices  for  ^e  removal  of 
an  insane  pauper  of  that  county  to  a 
licensed  asylum  in  Surrey^  there 
heing  a  county  lunatic  asylum  in  Mid- 
dleeext  but  the  order  stating  that 
there  was  no  room  in  it;  such  a  case 
not  being  within  the  provisions  of  the 
act.     B^gina  v.  BUis,  342 
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mandamus: 


NOTICE. 


2.  In  an  appeal  to  the  qoarter  ses- 
sions, given  by  9  Geo.  4,  c.  40,  s.  54, 
(against  an  order  of  two  justices  made 
under  sect.  38,  for  the  removal  of  an 
insane  pauper  to  a  lunatic  asjlum), 
the  clerk  of  the  peace,  and  not  the 
justices  making  the  order,  must  be 
respondent 

SembUy  that,  when  the  justices, 
having  called  to  their  assistance  a 
medical  man,  make  such  order,  the 
order  should  state  the  proof  (if  any) 
given  before  them  of  the  pauper's  in- 
sanity, or  whether  they  nave  found 
the  same  upon  their  own  view  and 
examination.  Regina  v.  SAipton,  350 

3.  Two  justices  for  a  borough  made 
an  order  for  the  removal  of  a  lunatic 
pauper  to  the  county  lunatic  asylum, 
under  9  Geo.  4,  c.  40,  ss.  38,  41. 
Two  county  justices,  under  section  42 
of  the  same  act,  made  an  order,  recit- 
ing the  former  order,  and  adjudicating 
the  settlement  of  the  pauper.  On 
cause  shewn  against  a  rule  for  remov- 
ing the  latter  order  by  certiorari:  — 

Held,  that,  inasmuch  as  the  first 
order  was  bad,  being  made  by  justices 
who  had  no  jurisdiction  to  remove  to 
the  county  lunatic  asylum,  the  second 
order  was  bad  also,  notwithstanding 
the  provision,  in  section  42,  that  such 
order  may  be  made  where  a  pauper  is 
confined  in  the  asylum  **  under  any 
order  of  any  justices."  Reffina  v. 
The  Juttiees  of  Cmmwall,  499 

MAINTENANCE. 

Of  Chad  by  Grandfather,  p.  69.    See 

Child. 

MANDAMUS. 

1.  To  Justices. 

To  sign  and  allow  Poor*rate.  See 
Kate,  1. 

To  hear  Complaint  of  Loan  Soci- 
ety, 56. 

To  make  Order  on  Overseers,  128. 


To  appoint  Overseers  of  Division, 
223. 

To  concur  in  granting  Distress  War- 
rant, 201. 

To  issue  Distress  Warrant,  456,631. 

To  make  Order  on  Gfuardians  for 
Costs,  252. 

2.  To  Sessions. 

To  hear  Appeals,  64,  124,  151, 
161,  247,  277,  288,  314,  416,  438. 
445,  461,  463. 

To  erase  from  Records,  98. 

3.  Costs  or,  98. 

MASTER. 

Designation  of,  insufficient.  See  Set- 
tlement, III. 

NOTICE. 
I.  Of  Appeal. 

1 .  The  .parish  of  S.  consists  of  two 
townships,  S.  and  D.,  each  maintain- 
ing its  own  poor,  and  having  distinct 
overseers.  The  parish  of  S.  has  no 
overseer. 

Against  an  order  of  removal  of  a 
pauper  from  A.  to  S.,  notice  and 
grounds  of  appeal,  signed  by  the  over* 
seers  of  the  township  of  S.,  but  de- 
scribing themselves  as  overseers  of 
the  parish  of  S,  were  served  on  the 
respondents. 

A  notice  was  also  sent  by  the  re- 
spondents, addressed  to  the  overseers 
of  the  township  of  S.,  "  to  produce 
the  pauper  at  the  trial  of  the' appeal 
of  whicn  you  have  ^ven  us  notice." 

It  did  not  appear  that  this  notice 
was  produced  at  the  trial  of  the  ap- 
peal. 

At  the  trial,  the  appellants  were 
called  upon  to  prove  their  notice  and 
grounds  of  appeal.  An  objection  was 
Uien  taken  to  the  notice,  as  purporting 
to  have  been  given  by  the  overseers 


of  the  parish  instead  of  the  township. 
PendiDg  the  argument  the  appellanta 
applied  to  respite  the  appeal,  which 
waa  assented  to  b^  the  respondents, 
on  the  terms  of  pa3rment  of  exists. 
This  the  appellanta  refused,  where- 
upon the  sessions  confirmed  the  order 
of  reraoTol.  Upon  an  application  to 
this  Court  for  a  mandamus  to  the 
sessions,  to  enter  continuances,  and 
bear  the  appeal: — Held,  that  the  ap- 
plication for  respite  waa  no  admission 
of  the  ntliditj  of  the  objection,  and 
that  the  sessions  ought  still  to  have 
gJTen  judgment  upon  it.  But,  held, 
that  this  Coart  would  not  interfere  bj 
mandamus  to  compel  the  sessions  to 
bear  the  appeal,  ai,  upon  the  facts 
stated,  it  did  not  appear  that  tbey 
had  not  decided  what  they  were  called 
apon  to  do,  viz.  the  question  whether 
the  respondents  were  or  were  not  mis- 
led by  the  notice.  Seffina  v.  The 
Jwtiea  of  the  Wat  Riding,  64 

2.  A  notice  of  appeal  against  an 
order  of  renxoval,  dated  11th  March, 
1843,  was  signed  by  "J.  C,  church- 
warden, and  J.  C.  and  M.  A^  over- 
seers," (J.  C.  signing  in  both  chsrac- 
ters).  It  appeared  that  J.  C.  and 
M.  A.  were  the  only  existing  parish 
officers,  having  been  appointed  over- 
seers in  1842.  J.  C.  was  also  the 
only  surviving  churchwarden,  having 
originally  been  appointed  with  an- 
other, who  died  before  the  notice  of 
appeal  was  given,  and  no  successor 
bad  been  appointed  in  his  place . 

At  the  trial  of  the  appeal,  the  re- 
spondents objected  to  the  notice,  on 
the  ground  that  it  waa  not  signed  by 
the  churcbwardena  and  overseers  of 
the  appellant  parish  j  that,  in  fact, 
there  was,  in  point  of  law,  no  such 
body  in  the  parish,  and  that  J.  C.  and 
M.  A.,  who  did  sign  the  notice,  were 
neither     church  wardens     nor     over- 


Held,  that,  as  the  appellant  parish  To 

could  not  repudiate  the  acts  of  the 


officers  by  whom  it  waa  represented, 
the  respondents  would  bave  all  the 
benefit  of  a  decision  on  the  merits  in 
their  favour,  and  could  not,  therefore, 
on  the  trial  of  the  appeal,  enter  into 
the  consideration  of  the  legality  of 
the  appointment  of  the  officers  in  the 
adverse  parish,  and,  therefore,  that 
the  notice  was  sufficient.  Regina  v. 
Leominsler,  80 

3.  By  Guardian.    See  Guardian. 

4.  By  Proxy.     See  Proxy. 

5.  Service  of  notice  of  appeal  against 
a  conviction  under  the  Highway  Act, 
(5  &  6  Will  4,  c  50)  by  leaving  it  at 
tbe  dwelling-bouse  of  respondents — 
Held,  sufficient.  Regina  v.  The  Jut- 
lieet  of  tie  North  Riding,  574 

II.  Of  Action. 

In  construing  notices  of  action  un- 
der the  various  statutes  requiring 
them,  the  Court  will  not  subject  them 
to  too  nice  and  narrow  an  examina- 
tion; the  object  being,  that  they 
should  be  plain  and  intelligible  to 
plain  men. 

Where,  therefore,  the  cause  of  ac- 
tion alleged  in  a  notice  was  the  arrest 
of  J.  J,  at  St.  A.,  on  the  30th  of 
July,  and  the  taking  him  thence  to 
D.,and  confining  him  for  twelve  hours, 
and  the  causing  him  to  be  taken  be- 
fore divers  justices  at  D.,  on  the  31st 
July,  on  a  charge  of  felony: — Held, 
that  the  allegation  of  time  was  suffi- 
cient as  to  the  taking  to  D.,  and  im- 
prisonment for  twelve  hours,  tbongh 
it  was  not  expressly  connected  with 
tbe  original  trespass  on  the  30th. 
Jonee  j.  NieholU,  524 

Of  Certiorari.     See  Cbrtiokari, 


produce    Documents. 
Etidbnok. 
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Time    fat.      See  ArpEAL;    Hish-     hnsbuid  to  the  place  of  her  rndden 
WAY.  ■ettlement,    the  eKeminationa  rtated 
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ORDER  OF  REMOVAL. 
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5.  A  miatake  as  to  date  had  been 
made  in  the  copy  of  an  order  of  remo- 
▼al  served  on  the  appellants,  who  en- 
tered an  appeal  against  it.  A  oorrec 
copy  was  afterwards  served,  and  a  re 
turn  of  the  former  requested  by  the 
respondents;  the  appellants,  ho'wever, 
refused  to  return  it,  and  entered  a  se- 
cond appeal.  The  sessions  heard  and 
quashed  the  first  appeal,  but  refused 
to  hear  the  second,  on  the  ground  that 
it  was  in  fact  the  same  as  the  one  al- 
ready decided: — Heldy  that  the  ses- 
sions were  not  justified  in  such  refusal, 
and  a  mandamus  was  granted  to  com- 
pel them  to  enter  continuances,  and 
hear  the  second  appeal.  Regiha  v. 
The  Justices  of  Cornwall,  3 1 4 

6.  An  order  of  removal  commencing 
thus: — "Westmoreland,  to  wit  To 
the  overseers  of  the  township  of  K.  L., 
and  to  tihe  ovevseers  of  the  poor  of  the 
township  of  C,  in  the  said  eaunty,*' 
sufficiently  shews  that  the  township 
of  K.  L.  is  in  the  county  of  West- 
moreland. 

The  order  afterwards  stated,  that 
the  complaint  was  made  to  us,  &c., 
two  justices  *'  in  and  for  the  said 
county .-" — Held,  that  this  was  a  suf- 
ficient allegation  that  the  justices 
were  justices  of  the  county  of  West- 
moreland. 

The  order,  of  sessions  stated  the 
judgment  of  the  sessions  in  terms  of 
recital  only,  instead  of  present  adju- 
dication:— Held,  suf&cienL  Medina  v. 
Casterton,  449 

7.  An  order  for  the  removal  of  a 
pauper  was  appealed  against  in  Janu- 
ary, 1844,  (b€M»use  the  copy  sent  to 
the  appellants  did  not  contain  the  sig- 
nature of  the  justices),  and  quashed, 
subject  to  a  case,  in  respect  of  which 
no  further  steps  were  taken.  In  Feb- 
mary,  1844,  the  respondents  obtained 
a  fresh  order  for  the  removal  of  the 
same  pauper  on  the  same  settlement : — 

Held,  1 .  That  the  quashing  of  the 
first  order  for  want  of  the  signature  of 


I  was  not  conclusive  between 
the  parishes  on  the  trial  of  the  second 
appeaL  2.  That  the  fact  of  the  re- 
spondents not  having  availed  them- 
selves of  the  case  granted  by  the 
aes8i(»is  did  not  predude  them  from 
obtaining  a  second  order  during  the 
six  months  in  which  they  had  the 
power  of  bringing  up  the  former  order 
by  certiorari.  Reffina  v.  Great  Bol- 
ton, 636 


ORDER  OF  SESSIONS. 

1.  Where  a  notice  of  a|»peal  against 
an  order  of  removal  was  counter- 
manded the  day  before  the  sessions, 
but  the  respondents  attended  the  ses- 
sions, and  induced  the  justices  to 
make  an  order  confirming  the  order 
of  removal,  and  giving  the  respondents 
the  costs  and  charges  of  ''  attending 
the  sessi<His  to  support"  their  said 
order: — 

Held,  that  the  order  of  sessions 
was  bad;  as  that  part  of  it  whidi  con- 
firmed the  order  of  removal  was  not 
within  their  jurisdiction,  and  that  this 
defect  invalidated  the  remainder  of  the 
order,  the  whole  of  which  must  be 
construed  together.  Me/j^na  v.  Stoke, 
miss,  267 

2.  Bad  in  part,  good  for  remainder. 

See  Bastard  ;  Highway. 

3.  Lunatic.     See  Lunatic. 

PARISH  OFFICER. 

In  Appeals. 

Set  Oh ARGc ABILITY  ;  Complaint; 
Evidence  ;  Notice;  Proxy. 

Rate.     See  Rate. 

• 

1 .  Under  the  statute  50  Geo.  3,  c. 
49,  s.  1,  overseers  are  directed,  witiiin 
fourteen  days  after  the  expiration  of 
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their  office,  to  exhibit  their  accounts 
to  two  justices  at  special  sessions,  who 
are  to  examine  the  accounts,  and  al- 
low or  disallow  the  charges,  subject 
to  an  appeal  to  the  quarter  sessions. 
And  the  justices  have  power  to  com- 
pel the  overseers  to  pay  over  to  their 
successors  in  office  anj  tialanoe  re- 
maining in  their  hands. 

Under  the  4  &  5  WiU.  4,  c.  76,  the 
Poor-law  Commissioners  may  ap- 
point an  auditor  to  each  union,  and 
the  overseers  are  required  to  submit 
their  accounts  to  such  auditor  once 
in  every  quarter: — 

Held,  that,  notwithstanding  the 
passing  of  4  &  5  Will.  4,  c.  76,  the 
justices  have  still  the  power  (subject 
to  the  appeal  to  the  quarter  sessions) 
to  examine  overseers'  accounts  at  the 
expiration  of  their  year  of  office,  and 
to  allow  items  which  have  been  disal- 
'  lowed  by  the  auditor,  or  to  disallow 
items  which  have  been  allowed  by 
him.  Regina  v.  The  Justices  of  Sta/- 
fordshirej  1 28 

2.  Two  neighbouring  divisions  of  a 
parish  used  the  same  parish  church, 
situate  in  one  of  them.  Each  of  them 
bad  an  overseer,  collector  of  taxes, 
surveyor  of  highways,  and  constable 
appointed  out  of  its  inhabitants,  but 
by  the  parish  at  large;  each  overseer 
collected  the  poor-rates  in  his  own 
division,  and  kept  his  own  accounts, 
but  these  were  afterwards  entered  in 
one  book,  and  passed  jointly;  both 
divisions  formed  part  of  the  same 
union,  and  the  poor  of  both  were 
maintained  at  their  joint  expense;  but 
it  did  not  appear  that  either  had  se- 
parately appointed  its  own  overseers: 
— Held,  thsX  these  divisions,  not  be- 
ing separate  and  distinct  townships 
as  to  the  maintenance  of  their  own 
poor,  were  not  entitled  to  an  appoint- 
ment of  separate  overseers,  under  the 
13  &  14  Car.  2,  c.  12,  s.  21.  Retina 
V.  The  Justices  of  Cheshire,  223 


Misconduct.     See  Criminai. 
Information. 

PEER. 
See  Recognisance. 

PENALTY. 
See  Highway. 

POLICE. 

Commitment  to  Custody  of^See 
Commitment. 

PRACTICE. 

1 .  Where  a  rule  for  a  certiorari  to 
bring  up  a  special  case  granted  by 
sessions  is  discharged  by  the  Court 
of  Q.  B.,  the  effect  is  to  confirm  the 
order  of  sessions,  and  subject  the 
party  bringing  it  up  to  pay  costs 
under  5  Geo.  2,  c.  1 9,  s.  2.  R^ma 
V.  Latchfard,  387. 

2.  It  appeared,  that,  by  the  practice 
of  the  sessions,  no  more  than  3(l«. 
costs  were  allowed  to  either  party  if 
the  appeal  was  tried,  and  that  the  re- 
spondents had  tendered  to  the  appel- 
lants the  sum  of  21,  2s,  for  costs: — 
Held,  that  such  practice  was  unreason- 
able, and  that  the  sessions  ought  to 
exercise  their  judgment  as  to  the  fair 
remuneration  to  the  appellants  for  the 
costs  incurred.  Reffina  v.  The  Justices 
of  Merionethshire,  277 

See  Order  of  Rbmotal. 

3.  An  order  of  sessions,  confirming 
an  order  of  justices,  when  removed  into 
this  court  by  certiorari,  does  not  ex 
necessitate  bring  up  the  order  of  jus- 
tices. The  rule  should  be  drawn  up 
for  both.  Reffina  v.  The  Justices  of 
Comtpall,  414 

See  Appeal. 
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PROCEDENDO. 

A  conviction  by  two  justices  under 
the  17  Geo.  3,  c.  56,  s.  14,  by  which 
the  defendant  was  sentenced  to  pay 
20/.,  or,  in  default  of  payment,  be 
committed  to  prison,  having  been 
quashed  on  appeal,  subject  to  a  case, 
WIS  removed  into  this  court  by  cer- 
tiorari, and  confirmed.  A  levari  facias 
issued  out  of  this  court  for  the  penalty, 
and  there  was  a  return  of  nulla  bona. 
This  court  (doubting  its  authority  to 
enforce  the  judgment  so  far  as  related 
to  the  imprisonment  in  default  of 
payment)  granted  a  procedendo  to 
carry  back  to  the  sessions  the  record 
of  conviction,  and  commanded  them 
to  proceed  to  award  execution  against 
the  defendant.    Begina  v  Bushworth, 

415 

PROXY. 

A  signature  to  a  notice  of  appeal 
which  purports  to  be  made  for  an 
overseer  by  his  proxy  is  invalid,  unless 
it  be  proved  that  the  proxy  had  au- 
thority from  the  overseer  to  sign: 
BegmaT.  the  JtuHees  of  Surrey,   124 

PUBLICATION. 
See  Rate. 

RAILWAY. 
See  Rate. 

RATE. 

1.  Allowance  and  Publication. 

1.  Where  a  poor-rate  had  been  made 
and  signed  by  the  overseers  only 
of  a  parish,  the  churchwardens  not 
baving  been  sworn,  and  the  jus- 
tices refused  to  allow  it  on  account  of 
its  not  being  signed  by  a  majority  of 
the  parish  officers,  a  mandamus  issued 
commanding  the  justices  to  sign  and 

VOL.  1. 


allow  the  rate.     Retina  v.  Lord  Go- 
dolphin,  1 

2.  Semble, (per  Lord  Denman,C.  J.), 
that  the  publication  of  rates  under  7 
WUl.  4  &  1  Vict.  c.  45,  s.  2,  should 
be  on  every  place  of  divine  worship 
within  the  parish,  in  order  to  give  the 
fullest  publicity  to  the  notice.  Re- 
ffina  V.  Royde,  456 

3.  Two  rates,  in  which  a  railway  com- 
pany were  assessed  to  the  relief  of  the 
poor,  were  made  on  the  22nd  of  No- 
vember, 1842,  and  the  24th  of  Feb- 
ruary, 1843,  allowed  by  two  justices, 
and  published.  It  being  afterwards 
discovered  by  the  parish  officers  that 
they  had  omitted  the  declaration  re- 
quired by  the  6  &  7  Will.  4,  c.  96,  s. 
2,  they  cancelled  the  above  allowance, 
and  supplied  the  requisite  declaration, 
and  the  rates  were  afterwards,  on  the 
25th  of  March,  and  1st  of  April, 
again  allowed  by  two  justices,  and 
published. 

There  was  no  appeal  against  them 
at  the  Easter  sessions  (held  April  3rd), 
but  at  the  Midsummer  sessions  a  rate- 
payer appealed,  whereupon  the  ses- 
sions ordered  both  rates  to  be  quash- 
ed, and  two  new  ones  to  be  made  in 
their  stead,  which,  on  the  14th  and 
22nd  of  July,  were  made  accordingly. 

At  the  Michaelmas  sessions  the 
company  appealed  against  these  latter 
rates,  but  the  sessions  ordered  them 
to  be  confirmed.  All  the  orders  of 
sessions  were  removed  into  this  court 
by  certiorari  (granted  on  the  applica- 
tion of  the  company,  though  they  had 
been  no  party  to  the  first  af)peals). 

Held,  that  the  first  order  was  void, 
as  the  justices  at  the  Midsummer 
sessions  had  no  jurisdiction  to  enter- 
tain the  appeal;  the  right  of  appeal- 
ing being  confined  to  the  next  practi- 
cable sessions  after  the  rate  is  made; 
and  that  the  re-allowance  and  repub- 
lication of  the  rates,  with  the  requisite 
declaration,  did  not  give  those  sessions 
jurisdiction. 
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And  that  as  the  Talidity  of  the 
Jalj  rates  depended  upon  tnat  of  the 
Michaelmas  arders,  nnich  nere  void 
for  want  of  Jurisdiction,  the  order  of 
the  Michaelmaa  Bessiooa,  ronfinning 
the  July  rates,  was  also  Toid.  Stgina 
T.  The  Great  Wettem  Rmlwm/  Com- 
pany, 301 

4.  By  Police  Magistrate.  lUffina 
v.Paifnter,  '  631 

2.  DistreBS-warrant. 

1.  The  parish  of  A.  was  divided 
into  the  upper  andloirer  division,  and 
for  the  last  twenty-five  years  a  sur- 
veyor had  been  appointed  fbr  each 
divisioD  to  collect  the  rate,  which  was 
of  the  whole  parish.  J.  was  aiuTeyoT 
of  the  npper  dirision,  and  D.  for  the 
lower.  Two  ratepayers  in  the  lower 
divisioa  refused  to  pay  their  rates  to 
D.,  but  afterwards  paid  the  amount 
to  J.:— Held,  that  this  Court  would 
not  erant  a  mandamus  to  compel  one 
magistrate  to  concur  with  another 
magistrate,  to  grant  distress-warrants 
to  compel  the  payment  of  these  rates 
to  D.     BegiHa  v.  Wood,  201 

2.  In  September,  1639,  a  poor-rate 
was  made  for  the  township  of  T., 
against  which  an  appeal  was  eutered 
at  the  January  sessions,  1840,  and 
respited  on  the  terms  that  a  new 
raluntion  should  be  made,  and  that 
in  the  meantime  the  payments  should 
be  made  according  to  the  last  effective 
rate,  and  the  balance,  either  fbr  or 
against  the  appellants  be  afterwards 
paid  by  or  allowed  to  them.  These 
terms  weA  agreed  to  by  the  appellants 
and  S.,  the  assistant  OTerseer,  and  the 
appeal  was  respited  from  time  to 
time  till  the  Michaelmas  sessions, 
1843,  when  the  new  valuation  was 
completed,  and  the  rate  reduced. 
Pending  this  appeal,  the  assistant 
orerseer  died,  and  a  new  rat«  was 
made  in  May,  1840,  in  which  the 
appelluits  were  rated  as  in  the  rate 
appealed  agaiaat,  and,  on  their  tcfnsal 
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to  pay,  were  sommoned  beion  the 
petty  sessions,  who  made  an  order 
that  they  should  pay  acoordii^  to  the. 
agreement,  that  is,  according  to  die 
last  effective  rate.  They  paid  the 
amount  ordered  on  that  rate,  and  the 
like  amount  on  four  other  rates,  nude 
between  that  time  and  Michaelmas, 
1843.  In  April,  1844,  they  were 
summoned  by  the  overseers  to  pay  io 
full,  and  the  justices  at  special  sesaiona 
were  applied  to  for,  and  refused  dis- 
tress-warrants to  compel  such  pay- 
ment. 

On  an  ^plication  for  a  mandamus 
to  the  justices  for  this  purpose — 
Seld,  that  tSiej  so  long  a  time  the 
township  must  be  taken  to  have  ac- 
quiesced in  the  agreement  made  by  S^ 
and  the  Court  refused  to  issue  the 
writ.     Regina  t.  Sot/di,  456 

3.    Railways. 

A  railway  company,  tonaftA  Hnder 
Stat.  3  Will.  4,  G.  sxuT.  were  empower' 
ed  to  purchase  lands  and  coDstmet  a 
railway  thereon;  and  to  take  ceitata 
tonnage  and  (kk%  6ir  goods  and  pu? 
sengera,  and  to  provide  locomotive 
engines,  and  receive  such  sums  for 
the  use  thereof  as  the  company  should 
fix.  And  when  the  company  them- 
selves acted  as  carriers  for  their  own 
profit,  (which  they  were  empowered 
to  do),  they  were  to  keep  separate  ac- 
counts of  the  tolls  which  they  did  re- 
ceive, and  of  the  tolls  wmch  they 
would  have  received  for  the  paaaen- 
gen,  &C.,  if  they  had  been  carried  by 
other  persona.  AJl  persons  bad  ti- 
berty  to  ose  the  railway  with  carriages, 
subject  to  regulations  by  the  company,  ' 
and  on  payment  of  toll  to  them.  The 
railway  was  used  partly  by  the  com- 
pany, as  carriers  of  goods  and  paaaen- 
fen  for  their  own  profit,  and  partly 
y  other  companies,  who  paid  toll  to 
them  for  the  use  of  it: — 

Heid,  that  the  company  were  rate- 
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able  fot  their  railivay  at  An  amoant 
eqtial  to  the  rent  which  a  lessee  would 
pay,  makhig  the  same  usea  of  the  rail'* 
way  aa  the  company;  [that  is,  that 
the  company  were  rateable,  after  dne 
deductions  according  to  the  Parochial 
Aatessment  Act,  (6  &  7  WiH.  4,  c.  96, 
a.  1),  OB  the  sans  which  they  receiyed 
as  feres  and  tonnage  for  goods  and 
passengers  which  they  carried,  as  well 
as  on  ti^  amonnt  of  tolls  which  they 
received  from  other  carriers  on  their 
railway;]  and  that  an  estimate  of  the 
company's  hability,  founded  on  the 
amount  chargeable  in  respect  of  tolls 
only,  waa  erroneous. 

The  parish  officers  adopted,  and  the 
sessions  approved  the  following  mode 
of  calculating  the  net  annual  value  of 
the  company's  rateable  property  in 
their  parish. 

They  ascertained  the  gross  receipts 
of  the  company  fbrone year,  £440,366, 
and  made  therefrom  the  following  de- 
ductions:-— 

1.  £5  per  cent.,  for  interest  on 
£255,000,'the  capital  employed  in 
engines,  carriages,  and  other  move- 
Me  stock,  in  their  business  as  car- 
riers. 

2.  £20  per  cent.,  on  the  same 
capital,  for  tenants'  profits  and  pro- 
fits of  trade. 

3.  £12  10«.  per  cent.,  on  the 
same,  for  the  depreciation  of  such 
stock,  beyond  usual  repairs  and  ex- 
penses. 

4.  £198,962,  for  the  annual  cost 
of  oondacting  the  business. 

6.  £9150,  for  the  laud  occupied 
by  stations  and  other  buildings,  se- 
paratdy  rated  in  the  parishes  in 
whiefa  they  are  situate. 

6.  £30  per  mile,  for  the  repro- 
duction of  rails,  diairs,  sleepers. 

Held,  that  these  deductions  (the 
reasonableness  in  amonnt  of  which  is 
a  question  for  the  sessioas)  included 
all  that  was  properly  refend>le  to  the 


trade,  as  distinguished  from  the  in- 
creased value  given  by  it  to  the  land, 
and  that  the  balance  (£135,589)  was 
properly  taken  as  fairly  representing 
the  rent  which  a  yearly  tenant  would 
give  fbr  the  occupation  of  the  railway. 
Regina  v.  The  Grand  Junction  Bail' 
way  Company^  203 

4.  Woods. 

The  5  &  6  Will.  4,  c.  50,  s.  27, 
enacts  that  a  highway  rate  shall  be 
made  by  the  surveyor  upon  all  pro- 
perty now  liable  to  be  rated  to  the  re- 
lief of  the  poor,  and  that  the  same 
rate  shall  extend  to  such  woods,  &c. 
as  have  heretofore  been  usually  rated 
to  the  highways: — Held,  that  the 
words  uiually  rated,  did  not  mean 
uiuaUy  rateable,  and  that  the  sessions 
were  to  determine  whether  such  woods 
had  been  usually  rated,  with  reference 
to  the  custom  of  the  particular  parish, 
as  to  such  woods. 

Therefore,  where  the  sessions  on 
appeal  had  found  that  woods  in  a 
particular  parish  had  not  been  rated 
to  the  highways  from  1809  to  1835, 
(the  time  when  the  statute  came  into 
operation),  and  had  decided  that  such 
woods  were  not  liable  to  be  rated,  this 
Conrt  confirmed  the  order  of  sessions. 
Regina  v.  Rose,  272 

5.  Tolls  of  Market. 

By  a  local  act  (8  &  9  Geo.  3,  c. 
xliv)  trustees  were  appointed  and  em- 
]k)wered  to  purchase  lands  for  the 
0ite  of  a  market,  and  were  directed, 
out  of  monies  to  be  borrowed  under 
the  act,  1.  To  pay  the  expenses  of 
obtaining  the  act;  2.  To  pay  the 
debts  incurred  by  the  purchase  of  the 
land,  and  of  erecting  the  buildings, 
and  lighting  certain  streets  in  the 
town  of  T.,  and  of  purchasing  the 
stalls  standing  in  the  then  market, 
and  certain  mortgages  made  under 
the  act,  with  interest;  3.  After  the 
discharge  of  the  same,  and  of  all  debta^ 
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it  was  directed,  that'Hhe  said  mar- 
ket and  buildings,  and  the  tolls,  rents, 
and  profits  thereof,  should  be  in  trust 
for  the  use  and  benefit  of  the  parish 
of  St.  M.,  in  the  said  town  of  T.,  for 
ever,  and  be  applied  to  the  clothing, 
educating,  and  placing  out  appren- 
tices so  manj  of  the  children  of  the 
poor  inhabitants  of  the  said  parish  as 
the  trustees  should  from  time  to  time 
appoint." 

Section  25  provided  that  the  share 
and  proportion  which  the  several 
grounds  did  contribute  or  pay,  or 
were  charged  with  towards  the-  poor- 
rates  in  the  year  1768,  according  to 
the  rents  of  the  same  as  they  were 
then  rated,  should  be  for  ever  paid 
by  the  trustees  in  respect  of  the  build- 
ings to  be  erected  by  virtue  of  the 
act. 

A  subsequent  act  (57  Geo.  3,  c. 
Ixv)  empowered  the  trustees  to  extend 
the  market,  and  to  purchase  lands  for 
that  purpose,  and  enacted,  that  the 
8  &  9  Geo.  3,  c.  xliv,  and  all  the  au- 
thorities, powers,  provisions,  regula- 
tions, clauses,  matters,  and  things, 
except  such  as  were  thereby  altered, 
varied,  or  repealed,  or  were  repugnant 
to,  or  otherwise  provided  for  by  that 
act,  should  be  in  full  force  and  effect, 
and  extend  to  that  act  as  fully  and 
effectually,  to  all  intents  and  purposes, 
as  if  all  such  authorities,  &c.  therein 
contained  were  repeated  and  re-enact- 
ed in  the  body  of  that  act  with  rela- 
tion thereto. 

The  trustees,  under  the  first  act, 
purchased  lands  in  the  parish  of  St. 
M.,  and,  under  the  second,  land  in 
the  parish  of  B.,  both  in  the  town  of 
T.,  and  erected  thereon  a  market- 
house,  &c  They  occupied  the  pre- 
mises and  collected  the  tolls,  with 
which  they  paid  the  expenses  of  the 
market  and  the  interest  of  the  mort- 
gage debts.  No  surplus  ever  existed 
after  such  payment,  and  no  part  of 
the  mortgages  had  been  paid  off : — 


Held,  1.  That  the  special  provi- 
sions  of  the  8  &  9  Geo.  3,  c.  xliv,  with 
respect  to  rating,  were  not  incorpo- 
rated into  the  57  Geo.  3,  c.  Ixr,  l^ 
the  general  words  of  the  clause  of  re- 
ference in  the  latter.  2.  That  the 
trustees,  being  occupiers  of  premises 
in  the  parish  of  B.,  which  produced 
a  valuable  return,  although  not  pm> 
fitable  in  any  given  year^  and  the 
destination  of  the  funds  under  the 
statute  not  being  to  strictly  puUie 
purposes,  were  rateable,  according  to 
the  Parochial  Assessment  Act,  to 
the  relief  of  the  poor  of  the  parish 
of  B.  Reufina  v.  I%e  IVutteei  of 
the  Taunton  Market,  543 

6.  Dock  Duties. 

By  Stat.  14  Geo.  3,  c.  56,  as.  15  & 
17,  the  Hull  Dock  Company  were  in- 
corporated and  empowered  to  make, 
build,  erect,  and  provide  a  basin,  or 
quay,  or  wharf,  and  other  works,  and 
to  support,  maintain,  and  keep  the 
same  in  repair. 

Sect.  42  empowers  the  company 
"  in  consideration  of  the  charges  and 
expenses  to  which  the  making,  build- 
ing, erecting,  and  providing  Uie  said 
works,  and  the  supporting  the  same, 
will  amount,'*  to  take  certain  tonnage 
dues  from  all  vessels  coming'  into  or 
going  out  of  the  harbour  of  Kingston- 
upon-Hull,  and  the  company's  basin 
or  docks  within  the  port  of  Kingaton- 
upon-Holl,  or  unlading  or  lading  any 
of  their  cargo  within  the  said  port. 

The  company  were  in  possession  of 
three  docks  at  Hull;  vis.  the  Old  Dock, 
and  the  Humber  Dock,  with  a  lode, 
pit,  and  entrance  basin  thereto*  all 
built  by  the  company  soon  after  the 
passing  of  the  above  act;  and  the 
Junction  Dock  built  by  them  subse- 
quently, and  communicating  with  the 
other  two.     Under  sect.  42,  the  com- 

eany'  were  in  the  receipt  of  the  fi>l- 
ming  tonnage  dues: — 
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1 .  For  vessels  using  the  entrance 
basin  without  going  into  the  docks. 

2.  For  those  passing  through  the 
old  harbour  to  the  ^Old  Dock,  and 
using  that  or  the  other  docks. 

3.  For  those  passing  through  the 
entrance  basin  into  the  Humber  Dock, 
and  using  that  of  the  other  docks. 

4.  For  those  discharging  their  car- 
goes-in  the  river  Humber,  without 
entering  the  harbour  entrance,  basin, 
or  docks. 

5.  For  those  which  discharge  their 
cargoes  in  the  old  harbour,  either  on 
the  west  or  east  side  thereof,  without 
entering  the  docks  or  basin. 

Heidi  that  the  company  were  rate- 
able to  the  poor  in  respect  of  tonnage 
dues  received  bj  them  from  the  first 
three  classes,  and  not  in  respect  of  those 
received  from  the  last  two.  Regina 
▼.  The  Hull  Dock  Company,         621 

7.  Shareholders  of  Bridge  and  Tolls. 

The  property  in  Putney  bridge 
was  vested  in  trustees  upon  trust  to 
permit  thirty  shareholders  to  receive 
the  tolls,  and  to  have  the  entire  ma- 
nagement of  the  bridge.  The  share- 
holders were  assessed  jointly  for  the 
relief  of  the  poor  of  Putney,  and, 
the  amount  not  being  paid,  a  sum- 
mons was  issued  to  all  the  sharehold- 
ers to  appear  before  a  police  magis-^ 
trate  of  the  district.  A.,  a  share- 
holder living  at  the  toll-house  on 
that  side  of  the  bridge  which  was  not 
within  the  parish  making  the  rate, 
appeared  in  pursuance  of  the  sum- 
mons served  on  him,  but  refused  to 
pay  the  whole  amount  of  the  assess- 
ment, whereas  an  application  was 
made  to  the  magistrate  to  grant  a  dis- 
tress-warrant, which  he  refused  to 
do: — 

Held,  that  the  shareholders  were 
properly  assessed,  and  that  the  rule 
must  be  made  absolute  for  a  manda* 
mus  to  the  magistrate  to  issue  a  dis- 
tress^warrant  to  levy  on  the  goods  of 


A.  for  the  assessment  due  from  all  the 
shareholders.    The  Queen  v.  Paynter, 

631 

RECOGNISANCE. 

1.  "Where  a  party  bound  at  the  quar- 
ter-sessions in  recognisances  to  keep 
the  peace,  is  afterwards  convicted  at 
the  petty  sessions  of  an  assault,  in 
order  to  estreat  the  recognisances,  it 
is  necessarv  to  bring  them  up  by  cer- 
tiorari, and  proceed  thereon  by  scire 
facias.     In  re  White,  9 

2.  "Where  apeerhad  been  arrested  by 
a  warrant  of  two  justices,  and  bound 
by  recognisances  with  two  sureties  to 
keep  the  peace,  the  Court  refused  an 
application  for  a  certiorari  to  bring  up 
the  recognisances,  (made  on  the  ground 
of  the  justices  having  no  jurisdiction  in 
such  a  case),  as  the  applicant  was  not 
in  custody;  and,  in  the  event  of  its 
being  necessary  to  enforce  the  recog- 
nisances, their  validity  would  be  tried 
in  another  way.  Ex  parte  Lord  Gif- 
ford,  490 

3.  At  the  quarter  sessions,  articles  of 
the  peace  being  exhibited  against  A. 
and  B.,  it  was  ordered  that  A.  and  B. 
should  enter  into  recognisances  before 
a  justice,  to  keep  the  peace  for  six 
months.  On  being  brought  up  by 
warrant  before  a  justice  for  this  pur- 
pose, they  refused  to  enter  into  such 
recognisances,  whereupon  he  com- 
mitted them  to  prison  for  the  residue 
of  the  said  six  months,  unless  in  the 
meantime  they  should  enter  into  the 
said  recognisances: — Held,  that,  as 
the  justice  had  only  power  to  enforce 
the  order  of  sessions,  he  had  exceeded 
his  jurisdiction  by  ordering  the  im- 
prisonment.    InreAshton,  185 

4.  Under  9  Geo.  4,  c.  69,  "Not  w 
to  offend  again."     See  Conviction. 


RECORDS. 
Erasure  of  entry  in.     See  Sessions. 


694 


RELIEF. 


SESSIONS. 


RELIEF. 

1 .  It  is  no  objection  to  an  order  of 
removal, .  that  the  examination  upon 
which  it  is  founded  discloses  evidence 
(bj  relief)  of  a  subsequent  settlement 
of  the  pauper  in  a  third  parish. 

And,  therefore^  where  the  exami- 
nation stated  an  acknowledgment  of  a 
settlement  in  S.,  the  appellant  parish, 
by  relief,  and  a  subsequent  acknow- 
ledgment by  relief  in  C,  and  the  ses- 
sions refused  to  enter  into  the  ques- 
tion of  the  settlement  in  S.,  on  the 
ground  that  they  were  concluded  by 
the  statement  of  a  subsequent  settle- 
ment in  C,  and  therefore  quashed 
the  order  of,  removal,  this  Court 
quashed  the  order  of  sessions.  Be- 
gina  v.  Wkitmeky  22 

2.  The  examination  of  a  pauper, 
afler  setting  forth  a  settlement  al- 
leged to  have  been  gained  by  him  in 
the  appellant  parish,  by  hiring  and 
service  with  one  Spilling,  stated  that 
he  had  six  children,  aged  respectively 
eighteen,  sixteen,  fourteen,  twelve, 
nine,  and  four  years;  and,  amongst 
other  instances  of  relief,  that,  on  se- 
veral of  iys  wife's  confinements  on  the 
birth  of  the  said  children,  whilst  re- 
siding in  the  respondent  parish,  he 
had  been  allowed  medical  attendance 
upon  his  wife,  by  and  at  the  expense 
of  the  appellant  parish. 

The  appellants,  in  one  of  their 
grounds  of  appeal,  objected  **  that  the 
pauper  never  acquired  a  settlement  in 
E.  by  hiring  and  service,  or  by  any 
other  means:'* — 

Held,  that  the  dates  of  such  relief 
sufficiently  appeared  by  the  examina- 
tion. 

Held,  also,  that,  under  this  ground 
of  appeal,  the  sessions  were  right  in 
admitting  evidence  to  shew  that  the 
relief  given  by  the  appellants  had 
been  given  under  a  mistaken  belief 
that  the  pauper  had  acquired  a  settle- 
ment 4n  thmr  parish  by  the  hiring 


and  service  with  ^iUing,  set  fortii  in 
the  examinatkHi.     Begina  t.  BmHwf 
Aonty  105 

3.  A  pauper  residing  io,  and  he- 
coming  chai^eable  to  the  fMriah  uf 
A.  was  taken  into  the  pariah  wmk- 
house  there,  where  he  remained  fat 
some  months;  he  was  then  tent  to 
B.,  out  of  the  limits  of  the  parish  of 
A.,  to  the  establishment  of  a  con- 
tractor for  the  maintenance  of  panpen 
belonging  to  A.  and  other  parishai^ 
where  he  was  maintained  at  the  ex- 
pense of  A.  : — Held,  that  this  estab- 
lishment might,  for  such  purposes,  be 
considered  as  the  parish  workhonae  of' 
A.,  and,  therefore,  that  the  maintm- 
ance  of  the  paaper  there  by  A.  was  not 
such  relief  out  of  that  pansh  as  to  he 
an  acknowledgment  of  his  being  set- 
tled in  it.  RegifM  v.  St.  QUndi^ 
the-Fields.  137 

RENT. 
See  Settlement,  IV.  V. 

SCIRE  FACIAS. 
See  Recogntsance,  1. 

SERVANT. 
See  Commitment;  Conviction. 

SESSIONS. 

1.  The  Stat.  1  W.  4,  c.  21,  s.  6,  en- 
acts,  **  that,  in  all  cases  of  application 
for  any  writ  of  mandamus  whatsoever, 
the  costs  of  such  application,  whether 
the  writ  shall  be  granted  or  refused, 
and  also  the  costs  of  the  writ,  if  the 
same  shall  be  issued  and  obeyed,  shall 
be  in  the  discretion  of  the  Coart." 

A  peremptory  writ  of  mandamus 
issued  to  a  court  of  quarter  sessions, 
directing  the  justices  to  erase  from 
the  records  of  the  court  an  entry 
made  at  a  previous  sessions,  whidi 
was  manifestly  wrong,  and  made  with- 
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out  jarisdiction,  but  in  accordance 
with  the  practice  of  the  sessional  and 
vhich  entry  had  been  made  on  appli- 
cation by  the  respondents,  without 
the  knowledge  of  the  appellants. 
Upon  motion  for  costs  to  be  paid  by 
the  re8p<mdent8 — Held,  that,  as  the 
erasure  of  such  entry  was  an  act 
which  the  sessions  could  not  do,  and 
as  the  entry  was  made  by  the  fault  of 
the  justices,  or  the  clerk  of  the  peace, 
the  Court  would  not  order  the  re- 
spondents to  pay  the  costs.  Regina 
y.  The  Juittcee  of  the  West  Biding, 

98 

2.  The  examination  of  a  pauper 
stated  a  settlement  in  P.,  the  appellant 
parish,  by  apprenticeship  to  J.  Green, 
for  six  years,  under  an  indenture  dated 
24th  March,  1828,  and  the  requisite 
service,  and  forty  days'  residence  in 
P. 

The  grounds  of  appeal  stated,  "  that 
the  pauper»  after  his  service  with 
the  said  master,  and  by  his  consent, 
for  part  of  the  time  of  the  said  ap- 
prenticeship, to  wit,  from  May,  1833, 
to  the  end  of  the  said  term,  served 
one  S.  Nowell,  of  Grosvenor-square, 
Pimlico,  under  the  said  indenture,  in 
a  third  parish,  H.,  and  resided  therein 
more  than  forty  days  during  such  ser- 
vice, being  single,"  &c. 

At  the  trial,  the  case  of  the  re- 
spondents being  admitted,  they  ob- 
jected that  the  grounds  of  appeal  were 
liot  sufficient  in  particularity  as  to 
the  house  in  H.  where  the  alleged  ser- 
vice took  place,  to  entitle  the  appel- 
lants to  give  evidence  in  support  of 
that  settlement.  The  sessions,  after 
argument,  being  of  that  opinion,  con- 
firmed the  order  without  hearing  the 
evidence.  Upon  thotion  for  a  manda- 
mus to  them  to  enter  continuances  and 
hear  the  appeal — Held,  (overruling 
Regina  v.  The  Justices  of  Carnarvon- 
shire, 2  Q.  B.  R.  325,  and  Regina  v. 
The  Justices  of  the  West  Riding,  Id. 
;3;3.1),  tba^  aa  tb^  sessions  had  not 


declined  jurisdiction,  but  had  enter- 
tained the  point,  which  was  one  pecu- 
liarly for  their  consideration,  (not 
being  a  preliminary  question  of  law, 
as  whether  a  particular  rule  of  prac- 
tice is  consistent  with  law),  this  Court 
would  not  interfere  by  mandamus. 

Where  such  questions  are  raised  at  ^ 
sessions,  the  justices,  if  they  have  any 
doubt,  should  not  stop  the  case,  but 
hear  and  determine  it  upon  the  facts, 
and  reserve  the  point  for  the.  consider- 
ation of  this  Court. 

The  sessions  confirmed  the  order  of 
removal,  subject  to  a  case  which  con- 
cluded thus:  "The  question  for  the 
opinion  of  the  Court  of  Queen's  Bench 
is,  whether  the  grounds  of  appeal  were 
insufficient;  if  so,  the  order  of  removal 
to  stand  confirmed,  otherwise,  eonti" 
nuances  are  to  be  entered  and  the  ap- 
peal heard:*^ — Held,  that  this  Court 
would  not  hear  a  case  stated  with  such 
a  conclusion,  merely  for  the  purpose 
of  putting  the  sessions  in  motion. 

Quare,  whether  the  reservation  of 
a  case  in  such  a  form,  which  precludes 
the  appellants  from  bringing  it  up, 
deprives  them  of  their  claim  to  the 
remedy  by  mandamus.  Regina  v.  The 
Justices  of  Kesteven,  151 

3.  Where  grounds  of  appeal  against 
an  order  of  removal  set  up  a  settle- 
ment in  a  third  parish  by  apprentice- 
ship, but  gave  no  date  of  the  appren- 
ticeship, and  the  sessions,  therefore, 
held  them  insufiicient,  and  confirmed 
the  order,  this  Court  refused  to  inter- 
fere on  the  ground  that  the  sessions 
were  the  proper  judges  whether  the 
date  was  necessary.  Regina  v.  The 
Justices  of  Cornwall,  1 6 1 ,  n. 

4.  Where  an  indictment  for  forcible 
entry  found  at  the  quarter  sessions 
had  been  quashed  by  a  subsequent 
sessions,  this  Court  granted  a  cer*- 
tiorari  to  bring  up  the  indictment,  in 
order  that  the  Court  might  see  what 
had  been  done  upon  it  at  the  sessions; 
it  not  appealing  wheU^fijr  it  had  been 
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quashed  by  a  regular  judgment,  so  as 
to  enable  the  prosecutor  to  bring  a 
writ  of  error  on  the  judgment.  ^- 
ginay,  WiUoHj  190 

5.  Courts  of  quarter  sessions  have 
jurisdiction  to  quash  indictments  be- 
fore plea  pleaded. 

The  sUt.  60  Geo.  3  &  1  Geo.  4, 
c.  4,  limiting  the  right  to  traverse^ 
was  intended  to  prevent  the  delay  cf 
the  party,  not  to  interfere  with  the 
power  of  the  Court  to  postpone  a 
trial.     Regina  v.  WiUon,  427 

6.  Where  an  inferior  court  declines 
to  exercise  a  jurisdiction  imposed  on  it 
by  law,  this  Court  will,  by  mandamus, 
enforce  its  proceeding;  but,  when  it 
has  acted,  its  judgment  can  only  be 
reversed  in  this  Court  on  a  case  stated 
for  its  opinion. 

Therefore,  where  th^  sessions  re- 
fused to  hear  evidence  on  an  appeal, 
on  the  ground  that  the  examinations 
were  deficient  in  particularity,  this 
Court  refused  a  mandamus  to  compel 
them.  Regina  v.  The  Justices  of  the 
JFest  Riding,  247 

7.  Finding  as  to  usage  of  rating 
woods.     Regina  v.  Rose,  272 

-  8.  A  court  is  improperly  constituted 
where  any  of  the  members,  interested 
in  the  decision,  take  part  in  the  pro- 
ceedings. 

Therefore,  where,  on  an  appeal  to 
the  quarter  sessions  against  an  order 
of  two  justices  for  the  payment,  by  a 
parish  surveyor,  of  a  portion  of  a 
highway  rate  to  a  turnpike  trust, 
(under  4  &  5  Vict.  c.  59,  s.  1),  the 
sessions  had  confirmed  the  order,  and 
it  appeared  that  one  of  the  court  was 
a  mortgagee  of  the  turnpike  tolls,  and 
that  another  was  one  of  the  justices 
who  made  the  order,  and,  therefore,  a 
respondent  in  the  appeal,  (though  he 
left  the  court  before  the  actual  deci- 
sion), this  Court  quashed  the  order  of 
sessions.  Regina  y.  The  Justices  of 
Hertfordshire,  470 

9.  The  examinatians  upon  which  an 


order  of  removal  was  made  stated  that 

A.  and  B.  were  married *at  the  choreh 
at  B.  The  grounds  of  appeal  denied 
the  fact,  and  stated  that  the  examina- 
tions were  defective  in  not  giving  the 
name  of  the  church  at  B.,  inasmuch 
as  there  were  two  parish  churches  at 
B.,  viz.  B.  St.  P.,  and  B.  St.  A. 

On  trial  of  the  appeal,  before  the 
respondents  went  into  their  case,  the 
appellants  took  the  above  objection, 
whereupon  a  witness  was  called,  who 
proved  that  in  the  village  of  B.  there 
are  two  parishes,  and  two  parish 
churches  within  two  hundred  yards 
of  each  other,  each  commonly  called 

B.  Church. 

On  this  evidence,  the  sessions  re- 
fused to  allow  the  respondents  to  go 
into  their  settlement,  quashed  the 
order,  and  granted  a  case:  — 

Held,  that,  as  the  sessions  had  oome 
to  a  conclusion  on  the  fact,  this  Court, 
although  disapproving  of  their  con- 
clusion, would  not  interfere.  Regina 
V.  Bakewelly  571 

10.  An  order  of  removal  made  on 
the  29th  of  July,  1 843,  and  suspended, 
was  served  with  the  examinations  on 
the  7th  of  August.  On  the  14th  of 
October  following,  a  notice,  dated  6th 
of  September,  was  served  on  the  re- 
spondents, that  the  appellants  iii<- 
tended  at  the  next  quarter  sessions  to 
enter  and  try  an  appeal.  The  next 
sessions  were  held  on  the  1 7th  of  Oc- 
tober, and  by  the  practice  of  the  ses- 
sions eight  days*  notice  of  trial  was 
required. 

The  respondents,  considering  the 
notice  insufficient,  did  not  attend  the 
October  sessions,  and  heard  nothing 
more  of  the  appeal  till  the  15th  dt 
February,  1844,  when  they  received 
from  the  appellants  a  copy  of  an  order 
made  at  the  January  sessions,  1844, 
quashing  the  order  of  removal,  and 
directing  the  respondents  to  pay  £5 
costs  to  the  appellants. 

On  an  affidavit  of  the  reqpondents^ 


SETTLEMENT. 

BtoUng  these  fiicts,  and  that  they 
"  were  infbrmed  and  believed"  that  no 
appeal  had  been  prosecaCed,  or  en- 
teml  and  respited  at  the  October  aes- 
stons; — 

Held,  that  this  aflUarit.  nncontra* 
dieted,  made  out  a  sufficient  primfi 
facie  case  that  no  proceedings  were 
taken  at  the  October  sessions,  at 
which,  being  the  next  practicable  ses- 
sions atler  the  date  of  the  order,  the 
appellants  were  bound  to  enter,  and 
either  to  Irr  or  to  respite  their  ap- 
peal; and  that,  not  having  done  so, 
the  Jannarj  sessions  had  nO  jurisdic- 
tion to  entertain  the  appeal.  Regina 
y.  Sevenoaki,  595 

1 1.  Finding  of,  conclusiTe,  as  to  re- 
spondents been  misled  by  notice.  See 
Notice. 

12.  Astohiringhj  agent.   SeeSrr- 

TZ.EHBNT,    III, 

IS.  Erasure  of  entries  by.  Ste 
Records. 


SETTLEMENT. 
L  Apprenticeship. 

1 .  In  the  examination  of  a  pauper 
sent  by  rApondents  with  an  order  of 
removal,  it  was  stated  that  the  pauper 
had  been  bound  by  "  eoeettatit  ittdenl- 

■  Mre  ■■" — Held,  that  these  words  were 
sufficient  to  shew  that  the  indenture, 
which  had  been  destroyed,  and  was 
executed  more  than  thirty  years  be- 
fore, was  not  a  parish  indenture. 
Beffina  t.  CMmbertoortA  Haff,  10 

2.  The  examinations  in  support  of 
a  settlement  by  apprenticeship  under 
BUt.  56  Geo.  3,  c.  139,  s.  I,  (for 
binding  parish  apprentices),  stated  the 
production  of  the  indenture  before  the 
removing  magistrate,  and  proof  of  the 
execution  thereof  by  the  parish  offi- 
cers and  the  master.  The  order  and 
allowance  of  the  justices  at  the  binding 
were  redted  in  the  indenture,  but 
were  not  otberwiae  proved  than  by  the 
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«bove  proof  of  the  execution  of  the 
indenture. 

The  Court  quashed  the  orderof  re- 
moval, on  the  ground  thatit  did  not  ap- 
pear on  the  lace  of  the  examinaUona 
that  the  order  and  allowance  required 
by  the  statute  had  been  made  by  the 
justices.     Reginai.  Chitwiek,       117 

3.  Sufficiency  of  particularity  in 
groimds  of  appeal  as  to  place  of 
service,  a  question  for  the  Sessions. 
R^fina  v.  The  Jmtieee  of  Keateven. 

151 
Se»  Sessions,  1. 

4.  So  as  to  necessity  of  date  of  ap- 
prenticeship. Regina  v.  The  Juatieee 
ofComwtdt,  161 

5.  The  examination  of  a  pauper, 
JotepA  Beaumont,  stated :  ~"In  March, 
1789,  I  was  bound  t^prentice  to  ]. 
Hob^ts,  of  W.,  by  the  indenture  of  ap- 
prenticeship now  produced,  dated  &e., 
and  made  between  the  said  J.  Boberta 
and  myself,  therda  by  mistake  called 
Join  Beaumont.  I  resided,  inhabited, 
and  slept  at  my  said  master's  house  at 
W.,  as  an  apprentice  under  the  aaid 
indenture,  for  several  years,  until  I  was 
twenty-one."  The  indenture  was  as 
fqllows:  —  "This  indenture,  made 
March  28tfa,  1789,  between  J.  Bo- 
berts,  of  &C.,  and  Johx  Beaumont, 
witoesseth,  that  the  said  John  Beau- 
mont hath  put  and  bound  himself  ap- 
prentice to  and  with  the  said  J, 
Roberts,  &c.,  for,  during,  and  until 
the  term  of — he  attain  age»  twenty- 
one — thence  next  following  be  fully 
completed  and  ended."  Then  fol- 
lowed covenants  by  the  said  J.  Roberts 
with  the  said  ■/owpA  Beaumont,  ap- 
prentice, to  teach  him  his  trade,  to 
proride  him  with  food,  clothes,  &c.,  to 
pay  him  3*.  a  year,  and  lo  allow  him 
two  weeks  to  go  to  school  in  every  year 
daring  the  said  apprenticeship.  The 
conclusion  was,  "In  witness  whereof 
the  partiei  above  named  to  these  in- 
dentures have  set  their  Aatu&and  seals, 
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2.  Etaminations,  shewing  birth 
•ettlemeot  of  pauper's  mother  in  Y^ 
and  the  foilowiDg  atatemeat  by  his 
fetber,  "  I  was  bom,  I  believe,  in  hfHk* 
don,  bot  in  what  parish  I  never 
knew,"  do  not  throw  upon  the  re- 
moving parish  the  necessity  of  mak« 
ing  further  inquiries  into  th9  father's 
aMleineiit,  and  juatif?  the  order  of 
renoval  to  that  of  the  mother.  Regima 
T.  Feherio/t,  476 

III.  By  Hiring  and  Service. 

1  .Where  an  examination  stated  that 
a  pauper,  *^  whilst  unmarried,  and  not 
having  a  child  or  children,  lived  at 
Spenser's  Hotel,  in  Bond^street,  Co* 
rent  Garden,  for  several  years,  as 
chambermaid,  under  a  geneiai  hiring, 
and  quitted  there  a  few  montfaa  prei> 
vious  to  her  marriage: — Held,  that 
the  examination  was  bad,  as  it  (tid  not 
ahew  that  the  pauper  waa  unmarried 
«t  the  time  of  such  hiring  J'  Reginm  v. 
SL  Paufs,  Covent'Garden,  20 

SeaMe^  that  '' Spenaei^a  Hotel, 
Govent  Garden,"  was  not  a  sufficient 
designation  of  the  master  under  whom 
the  pauper  serred.  Ibid, 

2.  An  order  of  removal  was  made 
upon  the  examination  of  the  pauper, 
which  stated---^'  In  1826,  when  I  was 
iUteen  years  old,  I  went  to  work  at 
Messrs.  G.  ft  D.'s  factory,  in  P.  Thero 
was  a  custom  in  the  mill  requiring  the 
workpeople  to  give  a  fortnight's  notice 
before  leaving  their  employment.  I 
remained  in  that  employment  better 
than  two  years,  during  the  whole  of 
which  tkne  I  resided  and  slept  in  P.; 
I  worked  under  the  custom  as  to  gtv^ 
ing  notice,  and  I  was  compelled  to 
serve  a  fortnight's  notice  before  leav* 
mg." 

The  grounds  of  appeal  traversed 
the  hiring,  service,  residence,  and  set- 
tlement, in  fact;  and  objected,  that 
the  examination  was  bad  on  the  fiice 
of  it,  and  did  not  warrant  the  order  of 
removal;  that  it  did  not  ahew  or  eon- 


tain  any  legal  evidence  of  the  settle- 
ment in  P.,  nor  state  sufficient  £Mta 
to  shew  that  the  pauper  gained  settle- 
ment by  hiring  and  service  therein. 

At  the  trisl  of  the  appeal,  it  waa 
proved,  on  the  part  of  the  respond* 
ents,  that,  in  1828,  the  pauper  went 
to  work  as  a  ''  piecer"  at  C.  &  D.'s 
cotton-mill.  He  was  to  serve  them, 
the  master  apinners;  but  the  practice 
of  such  mills  is,  that  the  pieoers  aa* 
aiat  certain  '^  spinners,"  to  whom  re- 
spectively they  are  attached.  The 
s^ner  receives  the  whole  wages  from 
the  master  spinners  for  the  work  done 
with  such  assistance,  and  thereout 
pays  the  pieoers,  whom  he  engines 
and  dismisses,  without  the  interfere 
ence  of  the  master  spinners.  The 
pauper  waa  engaged  by  one  £.,  a 
spinner,  andaerved  under  him  more 
than  a  year;  and  was  paid  his  wages, 
every  fortnight,  by  the  hands  of  £. 

It  was  objected,  by  the  appellants, 
that  there  was  no  proof  of  a  yearly  or 
general  hiring;  and  that  the  service, 
being  to  £.,  varied  fiom  that  stated 
m  the  examination.  The  sessions, 
however,  overruled  the  objectionsi  and 
confirmed  the  order: — 

Htld,  1 .  That  thegrounds  of  appeal 
stated  no  valid  objection  to  the  exami- 
nation. 2.  That  the  facts  of  the  case 
were  sufficient  to  prove  a  general  hir- 
ing. 3.  That  the  sessions,  having 
confirmed  the  order,  subject  to  theopip 
nion  of  this  Court  ou  U&e  objections, 
must  be  presumed  to  have  found  that 
the  hiring  by  £.  was  a  hiring  by  C. 
&  D.,  as  stated  in  the  examination, 
and  that  the  facts  stated  warranted 
auch  finding.  Regina  v.  PtMngton^  90 

3.  The  examinations  relating  to  a 
hiring  and  service  were  as  follows:^- 
''The  pauper  came  to  Uve  with  my 
father  as  a  farm  servant;  he  was  not 
engaged  for  any  particular  time,  but 
my  father  found  him  board,  washing, 
lodging,  and  clothes  for  so  long  a  time 
as  he  staid.    He  continuad  in  my  for 
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ther^t  sarice,  in  that  manDer,  without 
leaying,  for  two  yeara,  during  all  which 
time  he  lived  and  slept  at  my  father's 
house:" — Held  insufficient,  as  no 
hiring  was  stated  in,  or  could  be  in- 
ferred from,  the  examinations.  Re- 
gina  y.  Caiteral,  167 

rV.  By  Payment  of  Parochial  Taxes. 

1 .  The  pauper  rented  and  occupied  a 
tenement  of  D.,  at  the  yearly  rent  of 
18/.  from  Christmas,  1838,  to  April, 
1841;  during  the  whole  of « which 
time  he  underlet  part  of  the  premises 
to  W.,  at  the  rent  of  5/.  4«.  a  year. 
W.'s  first  year*s  rent  was  paid  to  the 
pauper  by  a  cheque,  which  the  pauper 
handed  oyer  to  D. ;  and  also  paid  him 
3/.  2s.  6d, ;  making  together  the  sum 
of  8/.  6s,  6d,  paid  during  the  year 
1839  on  account  of  the  rent  due  at 
Ch ristmas  in  t  hat  year.  In  the  course 
of  the  second  year,  1840,  W.  paid  his 
rent  of  5/.  4«.  for  that  year  direct  to 
D.  In  October,  1840,  the  pauper 
was  rated  to  the  poor-rate  for  the 
premises  in  question;  which  rate  he 
paid  in  January,  1841,  and  resided 
thereon  for  more  than  forty  days  after- 
wards:— 

Held,  that  the  Court  would  not  in- 
fer from  the  facts  stated  that  the  last 
payment  of  5/.  4«.  by  W.  was  a  pay- 
ment on  account  of  the  first  year's 
rent,  so  as  to  make  up  the  sum  of  1 0/. 
of  rent  actually  paid  in  one  year,  re- 
quired by  the  6  Geo.  4,  c.  57,  to  en- 
able the  pauper  to  gain  a  settlement 
by  payment  of  rates,  (the  sessions  not 
having  expressly  found  that  that  pay- 
ment was  to  be  so  appropriated).  Re- 
ffina  y.  Cranbrook,  5 

9.  By  Stat.  3'&  4  W,&  M.  c;l  1,  s.  6, 
a  person,  to  gain  a  settlement  by  pay- 
ment of  rates,  must  be  <*  charged  with 
and.  pay  his  share  towards  the  public 
taxes  or  levies." 

Where  grounds  of  appeal  alleged 
that  a  pauper  "  had  occupied  a'4iouse, 
and  resided  therein  for  uptrards  of 


seven  months,  and  paid  one  or  more 
of  the  parochial  rates  or  taxes  in  re- 
spect of  such  house:" — Beld  insuf- 
ficient, because  it  was  not  also  stated 
that  he  was  **  charged  taith**  sach 
rates  or  taxes.  Regina  y.  St.  Olave^ 
Southwark,  188 

3.  A  ground  of  appeal  setting  out  a 
settlement  by  payment  of  rates,  stated 
that  the  pauper  was  "duly  rated,  ftc. 
for  and  in  respect  of  a  tenement,  to 
wit,  a  tenement  consisting  of  two 
dwelling-houses,  situate,  £c.,  duly 
occupied,"  &c.: — 

Held  insufficient,  as  it  did  not 
shew  that  tEe  dwelling-houses,  consti- 
tuting the  tenement  in  question,  were 
'*  separate  and  distinct,"  as  required 
by  the  6  Geo.  4,  c.  57,  s.  2.  Regina 
y.  Ripon,  612 

V.    By  renting  Tenement. 

1.  Where  groun^f  of  appeal  stated 
that  the  pauper  had  gained  a  settle- 
ment *'  by  renting  a  tenement,  con- 
sisting of  the  keeping  and  feeding  of 
a  cow  by  and  on  the  land  and  pre- 
muee  of  J,  H.: — Held,  that  these 
words  did  not  sufficiently  describe 
such  a  tenement  as  would  confer  a 
settlement;  as  it  did  not  appear  that 
the  cow  was  to  be  exclusively  fed  on 
the  growing  produce  of  the  land. 
Regina  y.  Cumberworth  Half,        10 

2.  The  examination  relating  to  a  set- 
tlement by  renting  a  tenement,  under 
Stat.  59  Geo.  3,  c.  50,  s.  1,  was  as 
follows:— '*  In  May,  1820,  I  became 
tenant  of  a  house  in  L.  I  took  the 
house  for  a  year,  at  £19.  I  entered 
into  and  resided  in  the  house  in  the 
month  of  May,  and  continued  to  re- 
side upon  it,  with  my  family,  till  Oc- 
tober, 1821,  when  I  lefl;  it.  I  paid 
rent  for  the  whole  time  of  my  tenon* 
cy:" — Held,  that  the  statement  did 
not  shew  sufficiently  a  compliance 
with  the  statute,  which  requires  that 
the  rent  shall  be  actually  paid  for 
the  term  of  one  whole  year,  at  the 
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leasty  by  the  party  hiring.    Regina  ▼. 
Xtf<?d:f,  186 

3.  The  examination  on  which  an  or- 
der of  remoYal  was  foanded  stated  as 
follows:— <<  In  1821,  whilst  I  resided 
in.  S.,  I  rented  and  occupied  three 
acres  of  land  at  S.  of  one  J.  T.,  of  the 
annual  value  of  7L,  and  for  which  I 
paid  7/.  rent  for  several  years.  In 
the  year  1821,  and  at  the  same  time 
that  I  so  occupied  the  land  of  J.  T., 
I  also  rented  and  occupied  three  acres 
of  land  at  S.  of  one  J.  B.,  of  the  an- 
nual value  of  7L,  at  7L  rent,  which  I 
occupied  for  one  year,  and  then  gave 
it  up  in  the  year  IS22:**— Held  in- 
sufficient, as  not  shewing  forty  days' 
residence  at  the  same  time  during  the 
occupation  of  both  tenements,  which 
was  essential  to  a  settlement  by  rent- 
ing such  tenements.  Regina  v.  Hon- 
ley,  '  397 

4.  The  examfloation  of  A.  relating 
to  the  settlement  of  a  pauper  by  rent- 
ing a  tenement  under  1  Will.  4,  c.  18, 
stated,  ''In  July,  1839,  I  let  a  house 
in  the  parish  of  S.  to  the  pauper  at 
the  rent  of  10/.  per  annum;  he  occu- 
pied and  resided  in  the  house  till  July, 
.1841,  and  paid  me  the  whole  of  the 
rent  during  that  time : " — Held,  (Cole- 
ridge,  J.,  dissentiente),  that  the  ex- 
amination did  not  sufficiently  shew 
that  the  occupation  was  under  such 
yearly  hiring,  as  required  by  the  sta- 
tute. R^na  V.  St.  Sepulchre,  North- 
ampton, 400 

5.  Under  the  6  Geo.  4,  c.  57,  s.  2,  a 
settlement  by  renting  a  tenement  may 
be  gained  under  a  joint  occupation  of 
land,  if  the  proportion  of  rent  paid  by 
each  occupier  be  sufficient;  the  words 
^^  separate  and  distinct "  in  that  sec- 
tion referring  only  to  "  dwelling-house 
or  building."  Regina  v.  St,  Lawrence, 
Appleby,  485 
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SPECIAL  CASE- 

1.  Statement  of.     i9tff  Sessions. 

2.  The  fact  of  the  respondents 
not  having  availed  themselves  of  a 
case  granted  by  the  sessions  does  not 
preclude  them  from  obtaining  a  second 
order  daring  the  six  months  in  which 
they  have  the  power  of  bringing  up  the 
former  order  by  certiorari.  Regina 
V.  Great  Bolton,  636 

STATUTES. 

43  Eliz.  c.  2,  s.  7;  ^9. 

13  &  14  Car.  2,  c.  12,  s.  21;  223. 

3  &4  W.  &M.  c.  11,  s.  6;   188. 

5  Geo.  1,  c.  19,  s.  2;  73. 

6  Geo.  2,  c  19,  s.  2;  387. 
11  Geo.  2,  c.  19;  284. 

13  Geo.  2,  c  18,  s.  5;  49,  406. 

8  &  9  Geo.  3,  c.  xliv;  543. 

13  Geo.  3,0.78,8.64;  316. 

14  Geo.  3,  c.  56,  ss.  15  and  17;  623. 
17  Geo.  3,  c.  56,  s.  8;  p.  416. 

s.  14;  415. 

ss.  10.  and  14;   653. 
28  Geo.  3,  c.  Ixiv,  s.  75 ;   1 62. 
34  Geo.3,  c.  3,  civ;   162. 

43  Geo.  3,  c.  59,  8.  1;  316. 

44  Geo.  3,  c.  92,  s.  3;  366. 
50  Geo.  3,  c.  49,  s.  1;   128. 
53  Geo.  3,  c.  xcii;  504. 

56  Geo.  3,  c.  139,  s.  1;    117. 

57  Geo.  3,  c.  Ixv;  543. 

0.91,8.-1;  441. 

58  Geo.  3.  c.  51,  s.  1;  653. 

59  Geo.  3,c.50,  s.  1;   186. 

60  Geo.  3  and  1  Geo.  4,  c.  4;  427. 

3  Geo.  4,  c  23,  s.  2;  653. 

c  126;   504. 

4  Geo.  4,  c  34,  s.  1 ;  280. 

c.  34,8.  3;  3,38i  171,181. 

182,  354. 
c.  64^8.5;  73. 
6  Geo.  4,  c.  b7i  5. 

c.  57,  8.  2;  485,  614. 

9  Geo,  4,  c.  40,  s.  38;  342,  499. 

c.  40,  8.  54;  350. 
c.  69;  51,  529. 
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